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KEY TAKEAWAYS

The District of Columbia Court of Appeals’
departure from settled constitutional prin-
ciples has seriously affected public safety

throughout the District.

The Supreme Court should therefore
exercise its certiorari jurisdiction when
the DCCA departs from settled Fourth or
Sixth Amendment doctrine.

Such review would ensure that the
DCCA performs that role within the
constitutional hierarchy. The rule of law
demands no less.

Introduction

he Supreme Court of the United States serves

as the ultimate guardian of constitutional

rights and the uniformity of federal law. Yet
its oversight of criminal cases originating from D.C.’s
highest court, the District of Columbia Court of
Appeals (DCCA), is alarmingly rare.!

Earlier this year, in a terse but consequential six-
page, 7-to-2 per curiam decision, the Supreme Court
reversed the D.C. Court of Appeals for improperly
dissecting the facts in isolation rather than assessing
the totality of the circumstances when determin-
ing whether an officer had reasonable articulable
suspicion under the Fourth Amendment to seize a
criminal defendant.

This Legal Memorandum argues that the Supreme
Court should grant review of more criminal law cases
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from the DCCA, particularly because of the DCCA’s repeated failure or
unwillingness to follow Supreme Court mandates. Without robust Supreme

Court engagement, the unique structure of the District of Columbia—a fed-
eral enclave with its own criminal justice system—risks perpetuating a lack
of accountability and divergence from constitutional standards that could

result in higher crime rates.

Prosecutions and Appeals in the District of Columbia

Unlike any other jurisdiction in the United States, most local felony
criminal prosecutions in the District of Columbia Superior Court are han-
dled by the United States Attorney’s Office for the District of Columbia
(USAODC) instead of by the local city attorney, the District of Columbia
Office of Attorney General.> Appeals from the Superior Court are heard by
the DCCA, the District’s highest local court.? The Supreme Court’s review
of DCCA decisions is discretionary and exceedingly rare, leaving DCCA
decisions largely unchecked by the nation’s highest court.

In fact, since 1970, when the DCCA was created by statute, the United
States Supreme Court has taken only nine cases from the DCCA, eight of
which were criminal cases, but only one involved the Fourth Amendment,*
and none involved the issue of constructive possession of a weapon or drugs
or the extent of the Sixth Amendment right to a jury trial. It is in these areas
of criminal law where the DCCA has lost its way.

This prosecutorial arrangement, coupled with the infrequency of
Supreme Court review, places an outsized burden on the DCCA to adhere
faithfully to Supreme Court precedent. However, the absence of regular
oversight has fostered a system in which deviations from Supreme Court
mandates occur routinely. The result: fewer successful prosecutions and
higher crime rates.

Search and Seizure Law. The Fourth Amendment’s Searches and
Seizures Clause prohibits the government from conducting unreasonable
searches and seizures. The operative language is: “The right of the people to
be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated.”

The threshold question under the Fourth Amendment is whether a gov-
ernment search or seizure has occurred.® A person’s property is “seized”
when the government meaningfully interferes with a person’s possessory
interest in his property.® This happens when the government takes a sus-
pect’s property from him, forces a person out of his or her home, or takes a
package or letter out of the course of delivery.” A person is “seized” under
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the Fourth Amendment when the government terminates or restrains his
freedom of movement through means intentionally applied.® That hap-
pens when a government official places a suspect under arrest.’ Likewise,
a seizure happens when the government temporarily detains a person in
circumstances in which a reasonable person would not feel free to termi-
nate the encounter and leave.”

As the Supreme Court recently said in a case overturning a decision by
the DCCA, “[w]hen an officer makes a ‘brief investigatory sto[p] of persons
or vehicles that fall[s] short of [a] traditional arrest,’ the Fourth Amendment

3

is satisfied if the officer’s action is supported by reasonable articulable sus-

1113

picion to believe that criminal activity ““may be afoot.”"

In assessing whether an officer has reasonable articulable suspicion, a
reviewing court must “look at the totality of the circumstances’ of each
case,” an analysis that precludes the “evaluation and rejection of...factors in
isolation from each other.”*> Reasonable articulable suspicion ““depends on
the factual and practical considerations of everyday life on which reasonable
and prudent men, not legal technicians, act.””*® The Fourth Amendment of
the Constitution “requires...that a court ‘slosh [its] way through’ a ‘fact-
bound morass.””* Although “[t]here may be no ‘easy-to-apply legal test’ or
‘on/off switch’ in this context...one thing is clear: The ‘totality of the circum-
stances’ requires courts to consider ‘the whole picture.””*

The Law of Unlawful Possession. Before explaining how the DCCA
has deviated from Supreme Court caselaw, it is helpful to get back to basic
black-letter law with respect to unlawful possession of a substance or thing
(usually a gun in D.C)).

There are two types of possession under the law: actual and construc-
tive. A person who knowingly has direct physical control over a thing at a
given time is then in actual possession of it. A person who, although not
in actual possession, knowingly has both the power and the intention at a
given time to exercise dominion or control over a thing, either directly or
through another person or persons, is then in constructive possession of it.
The law also recognizes that possession may be sole or joint.'

In assessing whether someone is in actual or constructive possession
of a thing at any given time, courts should use common sense, taking into
consideration the surrounding circumstances. When it comes to posses-
sion cases, however, the DCCA artfully avoids applying common sense and
ignores the surrounding circumstances that accompany the gritty reality
of inner-city life.



LEGAL MEMORANDUM | No. 383 OCTOBER 26, 2026 | 4
heritage.org

Troubling DCCA Decisions

Every single day in our nation’s capital, law enforcement officers
detain individuals whom they believe, based on reasonable articulable
suspicion, have committed a crime. In many instances, individuals are
caught red-handed while they are committing crimes: carrying a pistol
without a license, illegal drug dealing, driving a stolen vehicle, or myriad
other crimes.

Well-trained officers know, based on their training and experience, what
to look for when patrolling the streets of D.C. They are taught, first in the
academy and later during routine continuing professional education, what
alegal concept like “reasonable articulable suspicion” requires and how to
satisfy that standard when temporarily detaining individuals. Judgment,
maturity, and experience guide officers as they work to keep the crime-rid-
den neighborhoods and streets of Washington safe.

Inrecent years, the DCCA has handed down opinions that deviate from
Supreme Court precedent and directly impact the ability of officers to make
arrests and prosecutors to file charges in gun and drug cases. The effect has
been devastating, inuring to the benefit of criminals, and has caused drug
and gun crimes to continue to proliferate in the city.

District of Columbia v. RW. In a pithy six-page, 7-to-2 per curiam
decision earlier this year, the Supreme Court overturned the DCCA in a
criminal case where the issue was whether alaw enforcement officer lacked
reasonable articulable suspicion sufficient to justify a seizure of the defen-
dant. In reversing the DCCA, the Court found that the DCCA “departed”
from the principles required of appellate courts to look at the totality of the
circumstances and abstain from an ““evaluation and rejection’ of ‘factors
in isolation from each other.”"”

The Supreme Court held that Officer Clifford Vanterpool’s brief inves-
tigatory stop of R.W. comported with the Fourth Amendment because the
totality of the circumstances supplied ample reasonable suspicion that
criminal activity was afoot. Responding at 2:00 a.m. to a report of a sus-
picious vehicle at a specific address, Vanterpool observed two occupants
fleeing unprovoked as his marked cruiser entered the lot, leaving a car door
open while the driver immediately attempted to back away with the rear
door still ajar. Rather than assess those facts in isolation and dismiss each
as individually innocuous, as the District of Columbia Court of Appeals
had done, the Constitution required the court to consider their cumulative
weight through the practical lens of a trained police officer. Taken together,
the late hour, targeted dispatch, sudden flight, hurried departure, and highly
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unusual circumstances readily justified a brief stop to investigate; accord-
ingly, the Court reversed the DCCA’s judgment.

Itis hard to overstate the significance of this decision on several levels.

First, the decision was a per curiam decision. There was no oral argu-
ment by counsel for either side, and there were only two amicus briefs, each
urging the Court to grant certiorari review. The first brief was from the
National Fraternal Order of Police (FOP). The second was filed by the State
of Oklahoma on behalf of 27 additional states. Their amici are illustrative
of the problem with the DCCA’s approach to the Fourth Amendment and,
in particular, reasonable articulable suspicion.

The FOP’s amicus brief states in part that “[t]he decision below imposes
an unworkable and dangerous constraint on law enforcement by forbidding
officers to consider the very contextual cues that their training, experi-
ence, and safety demand they assess.”*® The brief notes that the DCCA’s
approach requires officers to “disregard [such] critical information...as
dispatch reports or the flight of companions,” forcing officers “into an arti-
ficial, piecemeal analysis that contradicts both Terry v. Ohio and decades of
precedent endorsing the ‘totality-of-the-circumstances’ approach.” The
crux of their argument hits hard: “Real-world policing does not occurin a
vacuum. Officers rely on their training and judgment to synthesize multiple
sources of information—often within seconds and under life-threatening
pressure, in tense and rapidly evolving circumstances where hesitation can
have grave consequences.”*®

Similarly, the amicus brief filed by the State of Oklahoma and 27 other
states argued that the DCCA’s, and a minority of jurisdictions “isolationist
approach is contrary” to the Supreme Court’s precedents and “misguided
for several reasons beyond that, including practicality and common sense.”*
They advanced three reasons for this assertion.

¢ The DCCA’s isolationist approach “hamstrings law enforcement in
deciding whether to initiate a Terry stop, forcing them to weigh each
circumstance alone to determine whether it is capable of innocent
explanation and preventing them from considering certain circum-
stances at all.” As aresult, “officers initiate fewer Terry stops and that,
in turn, leads to reduced rates of preventing and detecting crime. As
such, the isolationist approach threatens public safety.”2

e The DCCA’s approach is “divorced from how humans—here, law
enforcement officers—make decisions in dangerous, time-pressured
situations.” Humans do not “methodically parse available information
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to determine whether each piece of the puzzle on its own is worthy
of consideration, nor do they necessarily scrutinize each factor for
potential innocent explanations.”?®

e The District of Columbia’s “intra-jurisdictional split...on this issue is
not unique. Similar conflicts arise whenever law enforcement must
operate under a state’s totality-of-the-circumstances framework in
criminal cases yet face a federal circuit court’s isolationist framework
for purposes of 42 U.S.C. § 1983 liability—and vice versa.”**

The facts of the case are illuminating. Early on a winter morning, Officer
Vanterpool received a radio dispatch call that directed him to check out a
suspicious vehicle in a high-crime area. He drove his marked patrol car to
the address and reached it at 2:00 a.m. As he turned his vehicle into the
parking lot, he saw two people immediately flee from the back door of a
parked car, leaving the door open as they fled. They did so even though
nothing had happened except for the arrival of the patrol car.

The driver of the vehicle (later identified as the defendant), began to back
his car out of the parking space with the rear door still open. Officer Van-
terpool parked his car directly behind the defendant’s car, left his vehicle,
ordered the defendant out of the car, ordered him to put his hands up, and
drew his service weapon.

When the officer reached the driver’s door, he saw the defendant behind
the wheel. In response to a series of questions, R-W. told the officer that the
car was “just sitting there,” that it was a “smoking car,” and that he was in
the car to smoke. R.W. said he didn’t have identification and that he was
only 15 years old. Vanterpool asked R.W. to exit the vehicle. He examined
the inside of the car and saw that the ignition had been “punched,” or dam-
aged in a manner consistent with car theft. Vanterpool and other officers,
who had arrived, ran the car’s license plate number and discovered that the
car had been reported stolen. The District of Columbia charged R'W. as a
juvenile with unauthorized use of a motor vehicle, felony receipt of stolen
property, unlawful entry of a motor vehicle, and operating a vehicle in D.C.
without a permit.

Before trial, RW.’s defense moved to suppress all evidence obtained
after Officer Vanterpool told him to put his hands up, contending that the
officer seized him without reasonable articulable suspicion in violation of
the Fourth Amendment.

The trial court denied the motion, relying on four relevant facts: Officer
Vanterpool had received a call regarding a suspicious vehicle at a specified
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address; the officer saw two persons fleeing from a vehicle; it was almost
2:00 a.m.; and as Officer Vanterpool approached the car, the defendant
began to back out of the parking space while the rear driver’s side door
was still open.

The trial court found R.W. delinquent on all counts and gave him one
year’s probation with conditions. R.W. appealed.

The DCCA reversed, holding that Officer Vanterpool did not have rea-
sonable articulable suspicion sufficient to justify the seizure of RW. The
court acknowledged that their review of a trial court’s denial of a motion to
suppress was de novo and that they had to “defer to the trial court’s findings
of fact ‘unless they are clearly erroneous.””* Additionally, the court noted
that it must review the facts of a denial of a motion to suppress in the light
most favorable to the prevailing party.

After getting the law right, the DCCA twisted the application of the rele-
vant facts to the law. The DCCA noted that the trial court “arguably assigned”
the most weight to the radio dispatch received by Officer Vanterpool and
then inexplicably held that the trial court “erred in considering the radio
dispatch” and that it should “have played no role in the trial court’s anal-
ysis.”?¢ The DCCA wrote that they were bound to “discount the dispatch”
for two reasons.

First, they were bound by a previous holding of their court that required
the officer to be able to “evaluate the nature and reliability” of the informa-
tion contained within the radio dispatch.?” The DCCA, citing itself, wrote
that “an officer may rely on a police lookout only to the extent that the
lookout itself is based on reasonable suspicion.”?®

Second, the DCCA noted that “even if 7. L.L. did not control...the content
of the dispatch...was so broad as to be useless.”?® The government below
argued that “it was reasonable to infer that the suspicious vehicle reported
through the radio dispatch was the vehicle that R.W. was operating”*° and
that “an imperfect description, coupled with close spatial and temporal
proximity between the reported crime and seizure, can justify a Terry stop.”®

The DCCA found the government’s arguments unpersuasive, writing
that TL.L. held that a “dispatch is irrelevant to the Fourth Amendment
analysis absent information allowing the trial court to evaluate its basis
and reliability.”*? Furthermore, the DCCA held that this case is factually
distinguishable from those relied upon by the government, and the trial
court “erred by weighing the radio dispatch when assessing whether the
seizure was supported by reasonable suspicion.”?

After evaluating that factor in isolation—a constitutional no-no—the
DCCA isolated and explored the issue of the two individuals’ flight from
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R.W.s back seat, “the next most important consideration relied on by the
trial court.”®* The DCCA wrote that “the trial court suggested that the flight
of these individuals cast suspicion onto R.W.”** and noted that “the Courts in
the District of Columbia have rejected the articulable suspicion arguments
based upon guilt by association.”3¢

Noting that RW. and the government agreed that ““flight of one person
from authority may imply the guilt of another’ in limited circumstances—
specifically when ‘circumstances indicate that the two were engaged in a
joint venture,”®” the DCCA dismissed the government’s suggestion that
it was “highly unlikely that the vehicle’s driver had no association with
his passengers.”3®

After suggesting that the government’s arguments conflict with D.C.
Court of Appeals decisions, the DCCA concluded its isolated analysis by
claiming that the “only fact associating R.-W. and the other two occupants of
the vehicle at the time of the seizure was their altogether mundane presence
in the same car,” artfully eliding the fact that the duo fled from the backseat
of a car at 2:00 a.m. and left the door open, at which point the defendant
backed his car up to escape the scene.

Supreme Court Reverses DCCA. In their per curiam decision revers-
ing the DCCA, the Supreme Court wrote that “this case reveals the perils
of reviewing facts piecemeal and without context,”3® observing that “the
whole is often greater than the sum of its parts—especially when the parts
are viewed in isolation.”*°

The Court noted that here, the “whole picture” includes the fact that

“[a]fter watching two people flee from a suspicious car, a reasonable offi-
cer surely would question the driver’s next move. Why would the driver
hurriedly back up the car without even closing a car door left open by his
fleeing companions?”#

The Court further noted that Officer Vanterpool, having been alerted via
alate-night dispatch about a “suspicious vehicle,” saw every person, except
the defendant, “respond strangely to an approaching police car. Two people
took off running. We have observed that ‘unprovoked flight upon noticing
the police...is certainly suggestive’ of wrongdoing.”** To the Court, a reason-
ably prudent person, and certainly an officer of the law, would find those
actions odd indeed, allowing the Court to conclude that Officer Vanterpool

“clearly had reasonable suspicion to stop RW.”#3

The Court remanded the case for further proceedings not inconsistent
with their opinion.

Inher dissent, Justice Ketanji Brown Jackson tried to defend the DCCA,
writing that she was “not sure why our Court sees fit to intervene in this
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case,” as the DCCA “grasped the correct inquiry” and applied the totali-
ty-of-the-circumstances test correctly.**

But that is belied by the fact that the DCCA wrote the following: “Once
we excise the radio dispatch and the conduct of R.W.’s companions from the
analysis, we conclude that the lateness of the hour and the slight movement
of the car did not give rise to reasonable articulable suspicion that R.W. was
involved in criminal activity.”*® Justice Jackson argued that the DCCA’s use
of the word “excised” was merely a “poor word choice” and that “I do not
think that word choice reflects a methodological error.”*¢

That, however, is exactly what it demonstrates.

The DCCA’s own opinions in R.W., and other cases (see below), prove
beyond any doubt that they take a divide-and-conquer approach (or worse)
to facts when analyzing whether an officer has reasonable articulable sus-
picion to stop someone. When analyzing the radio dispatch in R.W., the
DCCA held that “the trial court erred by weighing the radio dispatch when
assessing whether the seizure was supported by reasonable suspicion.”*’
When analyzing the flight of the two individuals from the back of the defen-
dant’s car, the DCCA held that “the trial court erred by weighing the flight of
R.W’s two companions against R.W. in its reasonable-suspicion analysis.”*
In other words, the trial court should have “excised” those two factors, not,
as Jackson suggested, merely decided how much weight to give those factors.

The DCCA’s opinion and methodological approach in R.W. is not an out-
lier; it is just the latest example of their divide-and-conquer approach to the
totality-of-the-circumstances test for Fourth Amendment analysis.

Mayo v. United States. In 2022, the majority in a three-judge panel
of the DCCA used the same divide-and-conquer approach to overturn
the conviction of Landon Mayo instead of properly applying the totali-
ty-of-the-circumstances test. In Mayo v. United States,* officers who were
part of the Gun Recovery Unit (GRU) were driving in an unmarked vehicle
and patrolling a high-crime neighborhood. All were wearing tactical vests
and badges identifying them as police. In the preceding three years, the
GRU recovered narcotics and 10 or more guns from the area.

As Judge Roy McLeese wrote, in essence: As their cruiser came upon a
group of males, Sergeant Jose Jaquez focused on Mayo, who was in the group.
Mayo walked over to a man in a wheelchair, faced away from Jaquez, and made
amovement that caused his shoulders to move up and down. Jaquez could not
see Mayo’s hands but believed Mayo was making adjustments to the area in
his front waistband. After a few seconds, Mayo left the man in the wheelchair
and started walking away from the police toward another person who was
in a walkway near an alley. Three GRU officers got out of their vehicle and
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walked toward Mayo. One of the officers said to Mayo, “Hey, we just want to
talk. We just want to talk to you. Do you have any guns?”*° Mayo began to run,
but Jaquez tripped him. Mayo got up and ran away but was caught by a second
car of GRU officers a short distance away, and the officers later found a gun
and drugs they believed him to have discarded or handed off to others in flight.

Before trial, the defense moved to suppress the gun and drugs, arguing
that officers did not have reasonable articulable suspicion to seize Mayo
when they tripped him and that the Fourth Amendment therefore prohib-
ited the admission of the drugs and gun. After first granting the motion, the
trial judge reversed himself and denied the motion to suppress, concluding
that the government was correct that the GRU officers in the second car
lawfully seized and searched Mayo.

On appeal, Mayo argued that he was seized when the police tripped him,
that the seizure was not supported by reasonable articulable suspicion and
therefore did not constitute a valid Terry stop, and that the gun and drugs
should be suppressed.® By a vote of 2-to-1, the DCCA agreed.

Asitdid in R.W, the DCCA majority paid lip service to governing Supreme
Court precedent while evading its command. Rather than assess the totality
of the circumstances—the familiar, practical test that requires courts to
consider how facts interact and reinforce one another—the majority dis-
sected the government’s evidence into isolated pieces and declared each
to be inadequate, discounting Mayo’s “ambiguous movements, observed
by GRU officers,” his “initial provoked flight from three GRU officers,” and
his presence in an area of undefined size where GRU officers had recovered
roughly ten firearms over three years.”

The majority then concluded that those facts “did not, either singly or
in combination, give the GRU officers reasonable, articulable suspicion to
seize Mr. Mayo.”?® That formulation is no harmless turn of phrase. “Or in
combination” is a fig leaf—language chosen to mimic constitutional anal-
ysis without actually performing it. A true totality-of-the-circumstances
inquiry asks whether the facts, viewed together through the lens of common
sense and police experience, created a particularized and objective basis
for suspicion. The DCCA instead treated the evidence as a collection of
independent boxes to be checked and rejected and then repackaged that
atomized analysis as a cumulative one.

By refusing to employ the Supreme Court’s straightforward test—and by
substituting its weaker, self-fashioned formula—the majority once again
twisted both law and fact toward its preferred outcome. The result is not
merely analytical imprecision; it is a dilution of settled Fourth Amendment
doctrine disguised as fidelity to it.
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Judge McLeese, who clerked for the late Supreme Court Justice Antonin
Scalia, dissented on several grounds. First, according to McLeese, the major-
ity “repeatedly relies on evidence that was introduced at trial to undermine
the court’s pretrial suppression ruling.”>* That was problematic for several
reasons. Precedent from the DCCA dictates that “on appeal, we must evalu-
ate the trial court’s decision from its perspective when it had to rule and not
indulge in review by hindsight.”® Not only did the majority ignore precedent
of its own court by relying on trial testimony, but it also made up facts that
were neither presented at the pretrial motion nor adduced during the trial
and then put its spin on those made-up facts in favor of the defendant.

For example, the dissent pointed out that the majority “describes officers
as ‘orchestrating the encounter so that Mr. Mayo had nowhere to go’ and
‘cutting off’ Mr. Mayo’s movements.”*® Not only did the trial court not make
those findings, but “the evidence at the suppression hearing indicated only
that three officers in tactical vests got out of an unmarked cruiser, walked
toward Mr. Mayo (one somewhat to the side of the other two), indicated
that they wanted to speak with him, and asked him if he had a gun.” The
evidence, according to the dissent, did not “support the court’s description
of Mr. Mayo as fleeing because he knew he was surrounded and trapped by
police officers.””® And even though there was evidence at the suppression
hearing that another marked cruiser was driving on a nearby street, there
was “not evidence at the suppression hearing...that Mr. Mayo perceived
that cruiser or even was in a position to do so.”**

The majority “relie[d] on trial evidence indicating that (1) the officer who
had moved to the side of the other two officers did so in an effort to prevent
Mr. Mayo from escaping past that officer; and (2) at the time Mr. Mayo fled,
the other unmarked cruiser was parked on a nearby street and could see
what was happening in the alley.”*°

McLeese noted in his dissent that even if it was permissible to rely on
trial evidence (which it was not), the additional trial evidence “did not sup-
port a conclusion that Mr. Mayo fled because he knew he was surrounded
and trapped. To the contrary, for example, the evidence at trial indicated
that the officers in the other unmarked cruiser were still inside the cruiser
at the other end of the alley when Mr. Mayo started to flee.”®* And to put
an even finer point on how the majority misrepresented the trial facts,
McLeese wrote that “there appears to be no direct evidence that Mr. Mayo
noticed the unmarked cruiser, much less that he somehow inferred that it
was occupied by police officers who were surrounding and trapping him.”¢

Afterlosing 2-to-1in a holding by a division of the DCCA, the government
sought en banc review, which the court granted.®® In a 6-to-1 decision, the
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full court, unsurprisingly given the DCCA’s history, agreed with the division

decision and held that the officer did not have reasonable articulable suspi-
cion for a Terry stop. And just like the majority below, the en banc majority
misread a key Supreme Court case, misrepresented trial facts, dismissed

key evidence, and failed to identify one comparable case where another
court held the stop to be illegal.

Once again, Judge Roy McLeese was the sole dissenter. His 20-page dis-
sent exposes the many ways in which his colleagues misconstrued the law
and facts to the detriment of the government and in favor of the defendant.

With respect to the officer’s initial observations of Mayo, the majority
held that Mayo’s actions before he fled from the officers “do not provide
any appreciable support for the government’s argument that they had a
lawful basis to stop him.”** Noting that their court has “repeatedly held
that hand movements that have been directly observed and are consistent
with mundane behavior do not meaningfully contribute to reasonable,
articulable suspicion,”® the majority excised that fact from their analysis.
McLeese dissented, noting that hand movements that are consistent with
mundane behavior “can contribute to reasonable, articulable suspicion,
when considered in the context of the totality of the other circumstances
of a given case.”®

As Judge McLeese noted throughout his dissent, the seminal Supreme
Court case on reasonable articulable suspicion is Illinois v. Wardlow. There,
Chief Justice William Rehnquist, writing for the majority, held that law
enforcement officers did not violate the Fourth Amendment when they
stopped Wardlow after he fled unprovoked from them in a high-crime area.

Rehnquist wrote that “presence in an area of heavy narcotics trafficking
that aroused the officers’ suspicion” and “unprovoked flight upon noticing
the police” were relevant factors in determining whether an officer had
reasonable articulable suspicion to conduct a Terry stop.®” And “headlong
flight—wherever it occurs—is the consummate act of evasion” and, while

“not necessarily indicative of wrongdoing,..is certainly suggestive of such.”®®

McLeese noted that the en banc court deviated from the proper approach
to flight evidence in two important respects.

First, the en banc court “does not acknowledge the well-settled principle
that Terry stops can permissibly be based on police observations of actions
that might have an innocent explanation, so long as those actions, consid-
ered as a whole, are sufficiently suspicious...so the mere fact that flight
from the police might in some circumstances be lawful and innocent does
not preclude flight’s consideration as part of the totality of circumstances
bearing on whether a Terry stop was permissible.”®
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Second, the majority discussed at length the many reasons why Mayo’s
flight from the officers might have been completely innocent and not indic-
ative of a consciousness of guilt, concluding that “the officers could not
reasonably perceive Mr. Mayo’s flight as clearly reflecting consciousness
of guilt; rather it is more consistent with the ‘apprehensiveness that would
naturally be felt’ by a person...in his situation.””°

The problem with their approach here is that even if a reasonable officer
should have concluded that Mayo’s flight reflected an innocent fear of the
police “rather than any consciousness of guilt, it does not follow that Mr.
Mayo’s flight should be given little weight in determining whether the total-
ity of the circumstances supported a conclusion of reasonable suspicion
in this case.”” Pointing out the perils of the en banc’s divide-and-conquer
analysis of each factor, McLeese wrote that “reasonable, articulable sus-
picion can exist even if all of the relevant factors, taken together, are not
clearly—or even not more likely than not—incriminating.””2

Next, the majority’s description of the GRU officers’ conduct seemed to
indicate that they viewed Mayo’s flight as provoked by the officer simply
because they drove into the area where Mayo and others were hanging out.
McLeese found this to be problematic for both factual and legal reasons.

Evidence adduced at the suppression hearing showed that GRU officers
drove into a high-crime area, three officers got out of their cruiser and
walked toward Mayo, one officer asked Mayo whether he had a gun, and
Mayo fled. McLeese wrote that on that record, there was no evidence that
the officer’s conduct, as the majority wrote in their opinion, “would have
signaled to Mr. Mayo that the officers ‘did not intend to allow [Mr. Mayo] to
leave’ and instead ‘planned to stop him’ rather than merely speaking with
him.””® The majority simply jumped to that conclusion.

From alegal standpoint, McLeese wrote that the majority did not cite one
case with similar facts that supported their conclusion that Mayo’s flight
added little to reasonable, articulable suspicion. Given the fact that the
Supreme Court in Wardlow gave substantial weight to flight, “lower courts
therefore are not free to treat such general considerations as rendering
flight evidence of little significance.””

With respect to high-crime evidence in general, the majority wrote that
“the inquiry should turn on the quality and specificity of the information,
with particular focus on the recency, frequency, and geographic proximity
of the relevant criminal activity.”” But as McLeese noted in his dissent, the
Supreme Court described the general locational crime evidence in Wardlow
as officers “converging on an area..known for heavy narcotics traffick-
ing.””® The Supreme Court did not impose any particularity or temporal
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requirement whatsoever yet still gave general locational crime evidence
substantial weight.

To make matters worse, McLeese noted that the en banc court mischar-
acterized the locational evidence in Wardlow itself, writing that Wardlow
was present “at a particular location where...drug activity was anticipat-
ed.””” The Supreme Court majority opinion did no such thing and noted
only that the officer saw Wardlow in “an area [of Chicago] known for heavy
narcotics trafficking.””®

With respect to the high-crime evidence introduced in the suppression
hearing, Sergeant Jaquez testified that in the previous three years, the GRU
had recovered narcotics and ten or more guns from the Kenilworth area,
which was “one of the higher amounts” compared to other sections of the
city.” That description of the high-crime area had more specificity than the
area in Wardlow, yet the en banc court concluded that his testimony was not

“objectively useful,” that it “lacked meaningful specificity,” and that it was
not “sufficiently specific or well-grounded to place Mr. Mayo’s innocuous
conduct in a different light or make his flight more indicative of conscious-
ness of guilt.”®® McLeese disagreed, writing that his “testimony seems to me
plainly relevant and by no means so conclusory or lacking in meaningful
specificity as to warrant outright rejection as not being objectively useful.”®!

McLeese noted that the en banc court “cites no decision from any other
court holding that testimony comparable to that of Sergeant Jaquez had no
value in determining whether there was reasonable, articulable suspicion”
and that the court therefore “departed from the path of commonsense,
nontechnical’ reasoning that the Supreme Court has directed us to follow.”5?

Finally, with respect to the totality of the circumstances in this case,

the en banc court engaged in several misstatements of fact and law. First,
the en banc court held that “this case is nothing like Wardlow.”®* They
described that case as one in which Wardlow was present “at a particular
location where...drug activity was anticipated.”®* But as McLeese wrote
in his dissent and as discussed above, the Supreme Court did not say that,

which led McLeese to quip sardonically that “I do not view that description
as accurate.”®®

Next, the en banc court noted in its majority opinion that Wardlow was
holding an opaque bag when officers came upon him and suggested that
the Supreme Court relied on that additional fact to establish reasonable,
articulable suspicion. But the high court did no such thing. Their holding
relied on two reasons for its decision: (1) unprovoked flight from (2) a high-
crime area. McLeese wrote that it is not “permissible for a lower court to
take the view that the Supreme Court’s holding rests also on a third reason
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that the Supreme Court did not identify as such and thus necessarily did
not justify as a reason.”®® In fact, noted McLeese, the DCCA previously
held that Wardlow’s possession of the opaque bag “played no part in the
Court’s reasoning.”®”

Dozier v. United States. Dozier v. United States matters not simply
because it defines the point at which a police encounter becomes a Fourth
Amendment seizure, but because it exposes a deeper threat to principled
appellate judging: the temptation to decide consequential constitutional
questions on facts not found below, arguments not raised by the parties,
and issues unnecessary to the judgment.®® Judge Roy McLeese’s separate
opinion is a bracing reminder that courts safeguard the rule of law not by
reaching every difficult social question before them, but by exercising dis-
ciplined restraint—deciding only the case the record actually presents.

When judges supply their own factual premises and constitutional-
ize disputes that have not been tested through the adversarial process,
they cease to apply law to facts and begin to make law from assumptions.
That is why Dozier is important: It is a cautionary tale about how even a
seemingly routine suppression case can become a vehicle for untethered
judicial policymaking.

Officers Kristopher Smith and Shannon Strange of the Metropolitan
Police Department were assigned to foot patrol at night in an area of Wash-
ington, D.C., known for prostitution and drug activity. Two other officers,
Brittany Gerald and Richard Willis, gave Smith and Strange a ride to the
areain their marked patrol car. At 8:45 p.m., as all four officers were still in
the patrol car, they observed Dozier at the mouth of an alley, walking out of
the alley with another person. Dozier was wearing all black clothing, which
the officers found “odd.”®

Officers drove their police vehicle to the alley and parked it. Their blue
lights were turned on, identifying the vehicle as a police cruiser. Smith and
Strange got out of the vehicle, and from about 20 feet away, Strange asked
Dozier, “hey man, can I talk to you?”?° Dozier didn’t respond and kept walking.
The officers got closer to Dozier, and Strange asked him again, “hey man, can
I talk to you?”*! This time, Dozier replied, saying, “yeah, you can talk to me.”*?

Smith asked Dozier whether he had “any illegal weapons on him.”%*
Dozier said “no” and also lifted up his jacket to show his waistband. Strange
asked Dozier whether he could pat Dozier down for “any weapons,” and
Dozier said, “yes, you can check me.”** Strange asked Dozier whether he
would voluntarily place his hands on the alley wall, and Dozier complied.

Strange began the pat-down and when he reached Dozier’s ankle felt a
bulge inside his sock, which, based on his training and experience, felt like



LEGAL MEMORANDUM | No. 383 OCTOBER 26,2026 | 16
heritage.org

a ball of money. When Strange asked Dozier what the bulge was, Dozier
tensed, pushed off the wall, and ran away.

The four officers ran after Dozier. Dozier ran through an alley to a nearby
gas station. When he got there and realized that there was nowhere to go, he
turned to face the officers, removed an item from his sock, and threw it over
afence. The officers recovered the plastic bag and found that it contained
smaller plastic bags with a white rock-like substance that was tested and
found to be cocaine.

Dozier was charged with possession with intent to distribute cocaine. He
moved to suppress all of the evidence observed and recovered in the case.
The trial judge denied Dozier’s motion.

The DCCA held that Dozier was seized by the time he complied with the
officer’s request to put his hands on the wall, the seizure was not justified by
reasonable articulable suspicion, the evidence should have been suppressed,
and the conviction should be reversed.

On the surface, this was in keeping with the DCCA’s other holdings, but
once again, Judge Roy McLeese chastised his colleagues for deciding a
Fourth Amendment issue not before the court and pointed out how the
record below did not support the court’s factual premises.

McLeese concurred in the judgment but declined to join the court’s
opinion. The majority reasoned that “even the innocent person we posit
in our Fourth Amendment analysis might well fear that he is perceived with
particular suspicion by hyper-vigilant police officers expecting to find crim-
inal activity in a particular area.”®® In the majority’s view, that perceived
scrutiny helped to transform the encounter into a seizure.

McLeese challenged both the factual foundation and the legal signifi-
cance of that conclusion. In determining when Dozier was seized, the court
considered it relevant that he was “an African American man who would
have known” that the location was patrolled by “hyper-vigilant” officers
expecting to uncover criminal activity.?®

But nothing in the suppression hearing record or the trial testimony
established that the officers were in fact “hyper-vigilant.” Nor did the evi-
dence show that a reasonable person familiar with that particular block
would have been unusually fearful of encountering the police there. The
majority, McLeese suggested, had supplied a critical factual premise that
the record itself did not support.

Even if the record had supported that premise, McLeese sharply crit-
icized the court for unnecessarily considering Dozier’s race and prior
experiences with law enforcement. As he explained, “many other funda-
mental principles of appellate adjudication counsel against deciding in this
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case whether a suspect’s race” and past encounters with police are relevant
to determining whether a seizure occurred.””

Courts should decide constitutional questions only when the record
is adequate, the issue has been properly presented, and its resolution is
necessary to decide the case. None of those conditions was satisfied here.

McLeese identified six separate defects in the majority’s approach: (1)
the issue had not been raised in the trial court; (2) the trial court had
not decided it; (3) the parties had not briefed it; (4) deciding the ques-
tion was unnecessary because the police conduct constituted a seizure
regardless of Dozier’s race, experiences, or beliefs about law enforcement;
(5) the issue was constitutional in character, heightening the judiciary’s
obligation to avoid an unnecessary ruling; and (6) the question was both
important and difficult, and the majority’s resolution was “certainly not
free from doubt.”® Taken together, those deficiencies made the court’s
decision not merely premature, but inconsistent with the traditional
limits of appellate adjudication.

MclLeese also acknowledged that competing arguments and author-
ities bear on whether a suspect’s race and prior experiences with law
enforcement should inform the seizure analysis. He did not dismiss those
considerations out of hand, but because the issue had not been developed
below, briefed by the parties, or shown to be necessary to the judgment, he
declined to “express a definite view” on its ultimate merits.”® Thus, because
the majority had neither adequately explained nor defended its reasoning,
he could not join the court’s opinion.!®°

United States v. Donte J. Carter. On June 22, 2026, the Supreme Court
denied the government’s petition for a writ of certiorari in United States v.
Donte J. Carter.® The facts of the case were unremarkable. The remarkable
aspect of the case, as Justice Samuel Alito noted in his dissent from the
denial of certiorari, was the fact that the DCCA said that the question of
whether a person counts as seized for Fourth Amendment purposes may
turn on the person’s race.

The legal standard, according to the DCCA, was “whether an objective and
reasonable person sharing the defendant’s generalized lived experiences aris-
ing out of their racial status would have felt free [as a black man] to terminate
the police encounter.”*> The DCCA cited its own opinion in Dozier v. United
States for the proposition that the court should consider the suspect’s race
and past experiences with, or beliefs about, law enforcement as relevant fac-
tors in determining whether a police encounter with a suspect is a seizure.'

The facts in Carter are straightforward. On a September afternoon in
Washington, D.C., several plain-clothes officers approached a group of black
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men hanging out in a high-crime area. Carter was one of the men in the
group. When an officer approached Carter and asked him whether he was
carrying a weapon, Carter said “no.” The officer asked Carter, “do you mind
hiking your pants for me real quick?” Carter complied, and another officer
saw an L-shaped object in Carter’s pants. The officer pointed to the object,
to which Carter said it was his cellphone. When the officer frisked Carter,
he found a stolen handgun in Carter’s compression shorts.

After Carter was charged with firearm and theft offenses, he moved to
suppress a statement he made to the police and the gun, claiming that he
was “seized” when the officer directed him to hike his pants and that the
officer lacked reasonable articulable suspicion or probable cause. The trial
judge denied the motions, and Carter was convicted.

The DCCA reversed the conviction, acknowledging that it was “a close
case” because “several aspects of Mr. Carter’s interaction with the officers
strongly suggest that he was seized [yet] there are other features that sway
us in the opposite direction.”*

After discussing the factual similarities and differences between Car-
ter’s case and three cases previously decided by the DCCA, the court, citing
Dozier, wrote that “we must look beyond the mere conduct of the officers to
objectively determine whether Mr. Carter was seized. To do so, we exam-
ine the impact of the defendant’s race.”'°® The court noted that its Fourth
Amendment seizure inquiry “would be incomplete, and indeed, incongruent
with the objective reality that people of color face during interactions with
law enforcement” and that “Black men feel especially apprehensive around
the police such that conduct that may not rise to the level of a seizure with-
out consideration of race, may do so once the defendant’s race and lived
experiences are accounted for.”1%¢

The court then dedicated three paragraphs to cherry-picking from sur-
veys, articles, and publications, each of which asserted in some form or
another that black Americans are disproportionately likely to be victims
of violence at the hands of police.’*” The court concluded that “it would
have been objectively reasonable to be apprehensive around police officers”
and that, “[g]iven the facts of this case, we believe that such apprehension
would have led an objective and reasonable Black man in Mr. Carter’s shoes
to feel as though he had to comply with the officers’ demands rather than
terminating the encounter.”'%8

Once again, Judge McLeese took issue with the majority opinion,
although he concurred in the judgment, noting that Dozier is “binding on
me.” McLeese noted that the “court appears to give dispositive weight to an
additional consideration: that Mr. Carter as a Black man would reasonably
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be especially apprehensive around police and especially distrustful of law
enforcement and therefore would reasonably have felt obliged to comply
with the officer’s request to hike up his pants.”'%®

Noting that the court relied on its own decision in Dozier to justify
taking into account the defendant’s race, McLeese cautioned that in his
concurrence in Dozier, he “expressed uncertainty as to whether the race of a
suspect can permissibly be considered in assessing whether police conduct
constitutes a seizure.”"® In other words, McLeese once again was calling out
his colleagues for engaging in inappropriate, legally dubious justifications
that, once again, inured to the benefit of the defendant.

The Sixth Amendment Right to a Jury Trial. The Sixth Amendment
reads in part, “In all criminal prosecutions, the accused shall enjoy the right
to a...trial by an impartial jury.”*"! The original Sixth Amendment guaranteed
aright to ajury trial in federal court but said nothing about a right to a jury
in state courts."?

All of the original 13 colonies and later the states included the jury trial
right for serious offenses and summary jurisdiction (trial by judge alone) for
minor offenses.”® In 1968, the United States Supreme Court held that the
Fourteenth Amendment’s Due Process Clause “incorporated” the right to a
jury trial and made it applicable to the states."* The Court has interpreted
the scope of the jury trial right as applying to criminal prosecutions for

“serious offenses.”’® Criminal prosecutions for petty offenses may be tried
by ajudge without violating the Sixth Amendment."¢

In Baldwin v. New York, the Supreme Court set out the parameters of
what constitutes a “serious” offense under the Sixth Amendment, noting
that a state’s determination of a crime as a misdemeanor or felony is not
the constitutional dividing line, as some misdemeanors are by their very
nature serious."”

In Blanton v. City of North Las Vegas, the Supreme Court addressed the
issue of how to determine whether a particular offense punishable by incar-
ceration for six months or less is “serious,” triggering the constitutional
right to a jury trial, or a petty crime, thus only requiring adjudication by a
judge. The Court stated that an offense with a maximum period of incar-
ceration of six months is “presumptively petty.”"® That presumption can
be overcome if the accused “can demonstrate that any additional statutory
penalties, viewed in conjunction with the maximum authorized period of
incarceration, are so severe that they clearly reflect a legislative determi-
nation that the offense in question is a ‘serious’ one.”""

Bado v. United States. The District of Columbia Court of Appeals’ cav-
alier treatment of settled law is not confined to misstating facts, relying on
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matters outside the record, or atomizing the evidence instead of evaluating
the totality of the circumstances as the Fourth Amendment requires. It
has gone further still—manufacturing a jury-trial right for an illegal alien
charged with a misdemeanor merely because a conviction may carry the
collateral consequence of deportation. That is not faithful adjudication. Itis
judicial invention: the substitution of the court’s preferred policy judgment
for the law enacted by the legislature and the constitutional limits that bind
the judiciary.

Pastor Jean Baptiste-Bado entered the United States in 2005 from
Burkina Faso and sought asylum, alleging that he was prosecuted and tor-
tured for his political and religious beliefs. While that petition remained
pending, the United States Attorney’s Office for the District of Columbia
charged him in D.C. Superior Court with three counts of misdemeanor
sexual abuse of a minor or child under D.C. Code § 22-3010.01. District law
could not be clearer: Misdemeanors are tried by a judge, not a jury. Yet the
D.C. Court of Appeals treated the possibility of removal—an immigration
consequence collateral to the criminal prosecution—as a license to rewrite
that settled rule and confer a constitutional entitlement that the law does
not provide.'?°

The majority invoked Blanton as though it supplies a disciplined con-
stitutional test but then stretched that test beyond its stated boundaries.
Blanton begins with a straightforward rule: Offenses carrying no more than
six months’ imprisonment are presumptively petty, and that presumption
may be overcome only by additional statutory penalties so severe that
they unmistakably reflect a legislative judgment that the offense is serious.
In Blanton, even the combined burdens of jail, a fine, license suspension,
mandatory education, and publicly identifying community-service clothing
were insufficient.

The Supreme Court ruled the same way in another drunk driving case. In
United States v. Nachtigal, the Court reinforced the same point: Probation
and a substantial fine did not approximate the loss of liberty associated with
imprisonment exceeding six months.'*!

The majority nevertheless treats deportation as the decisive additional
penalty. To get there, it makes several logical leaps. It moves from penalties
imposed by the criminal statute to a collateral consequence administered
under federal immigration law; from legislative judgments embodied in
a criminal sentencing scheme to generalized judicial observations about
deportation’s harshness; and from consequences necessarily faced by the
defendant at sentencing to future removal proceedings that may involve
separate decisions, procedures, and contingencies. None of those moves
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follows naturally from Blanton’s narrow inquiry into the maximum penal-
ties authorized for the charged offense.

The majority’s humanitarian concerns are understandable, but sympathy
is not constitutional analysis. By cataloging family separation, economic
hardship, detention, poverty, violence, and persecution abroad, the opin-
ion substitutes an open-ended assessment of real-world consequences for
Blanton’s administrable statutory test.

If deportation qualifies because it may be more burdensome than six
months in jail, countless other collateral consequences could be character-
ized the same way. The majority thus claims to apply Blanton while quietly
transforming it—turning a rule anchored in legislative penalties into a
free-ranging judicial inquiry about the possible downstream hardships
of conviction.

The dissent in Bado is worth mentioning because, just as Judge Roy
McLeese exposes the constitutional and factual flaws in the cases cited
above, Judge John Fisher does the same in Bado.'”* His dissent lays bare
the majority’s fundamental error. Under its holding, a citizen charged with
misdemeanor sexual abuse of a child has no Sixth Amendment right to a jury
trial, while a noncitizen charged with the identical offense does. Nothing
in the Constitution, Blanton, or common sense supports that indefensi-
ble disparity. The majority does not apply Supreme Court precedent; it
departs from it.

Blanton establishes a categorical, offense-based inquiry. A crime punish-
able by no more than six months’ imprisonment is presumptively petty, and
that presumption may be overcome only by additional statutory penalties
so severe that they unmistakably reflect the enacting legislature’s judgment
that the offense is serious. The inquiry therefore turns on the punishment
attached to the offense—not on consequences arising from the defendant’s
idiosyncratic status.

As Fisher points out, removal is not part of the criminal sentence, is not
imposed by the legislature that defined the local offense, and is adminis-
tered through a separate civil process. However consequential it may be, it
cannot alter the constitutional character of the underlying crime.

Fisher’s reasoning is not merely persuasive; it is compelled by the need
for a coherent and administrable constitutional rule. If collateral conse-
quences can transform a petty offense into a serious one, the jury-trial right
will vary by defendant identity as opposed to category of offense. The same
misdemeanor could require a jury for a noncitizen facing removal but not
for a citizen facing the loss of employment, housing, professional licensure,
or other severe consequences. The Sixth Amendment cannot sensibly mean
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one thing for one defendant and something else for another who committed
the same offense.

The Supreme Court should put an end to this doctrinal confusion. It
should hold unequivocally that the seriousness of an offense is determined
by the penalties the legislature has prescribed for that offense, not by collat-
eral civil consequences flowing from an accused’s individual circumstances.
Removal may be grave, but it does not convert a presumptively petty crime
into a serious one. A definitive ruling would vindicate Blanton, restore equal
treatment under the Sixth Amendment, and prevent the constitutional right
to ajury from turning on the identity rather than the offense of the accused.

T:W. v. United States. The majority in T.W. v. United States reversed
T.W.’s firearms convictions on the ground that police had unlawfully seized
him before he consented to a pat-down.'?® Although the officers never
touched him, threatened him, displayed their weapons, blocked every
avenue of departure, or used anything other than a conversational tone
when asking T.W. whether he had a gun on his person, the court concluded
that the encounter’s cumulative circumstances—two marked cruisers, sev-
eral uniformed officers, the officers’ approach from both sides, and repeated
questions about whether T.W. possessed a gun—would have caused a rea-
sonable person to believe he was not free to leave.

Because the government conceded that the officers lacked reasonable
suspicion at that point, the majority treated T.W.’s consent as the fruit of
an unconstitutional seizure, suppressed the loaded firearm recovered from
his waistband, and reversed his convictions.

The opinion labors mightily to bring the encounter within the factual
universe of those in Golden and Dozier, repeatedly insisting that every
factual distinction only strengthens T.W.’s claim.!?* But its analysis trans-
forms a brief, cordial, 10-second encounter into a constitutional violation by
piling inference upon inference: Parked cruisers become a “box,”'** officers
walking toward a suspect become a “pincer maneuver,”?° and a request for
consent becomes an implicit command.

The majority plainly has the dissent, written by Judge Phyllis Thomp-
son, on its mind; indeed, substantial portions of the opinion read less like
a straightforward application of settled Fourth Amendment law than a
sustained effort to answer her common-sense objections. That effort is
revealing but ultimately unpersuasive. Despite the majority’s consider-
able rhetorical exertions, it never convincingly explains why a consensual
encounter became a seizure before T.W. voluntarily agreed to the pat-down.

Judge Thompson’s dissent in 7.W. v. United States is a clear-eyed defense
of settled Fourth Amendment law and the proper role of an appellate court
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reviewing a suppression ruling. T.W. voluntarily agreed to a pat-down
during a brief, cordial encounter with police. That lawful pat-down revealed
a handgun in his waistband, loaded with 29 rounds, along with a large-ca-
pacity magazine capable of holding 31 rounds.

The trial judge, after hearing testimony and assessing the body-worn-
camera footage, found no unlawful seizure and denied suppression. The
majority nevertheless reversed, concluding that T.W. had been seized before
he consented.

Judge Thompson methodically exposes the majority’s central error:
Instead of viewing the facts and all reasonable inferences in the light most
favorable to sustaining the trial court’s ruling, Judges Joshua Deahl and
Catharine Easterly repeatedly recast the record in the light most favorable to
finding a constitutional violation. As noted, two officers walking at an ordinary
pace become a “pincer maneuver.”*” In addition, a calm, seconds-long con-
versation becomes “abrupt and fast-moving,”?® and a simple question— “You
sure?”'*—followed by a request for consent becomes an implicit command.

Thompson does not minimize the Fourth Amendment; she insists that
courts apply it to the facts that actually occurred, not to a more coercive
encounter constructed through loaded language and selective inference.
Her treatment of Golden and Dozier is especially persuasive. Those cases
involved materially different circumstances: blocked paths, secluded set-
tings, persistent or escalating demands, and conduct that unmistakably
communicated that the citizen was the target of police authority.

Here, by contrast, the encounter occurred in daylight and in an open area;
no officer displayed a weapon, touched T.W. before the pat-down, activated
lights or sirens, issued a command, or blocked every avenue of departure.
T.W. was asked two short questions and then agreed to a pat-down, extend-
ing his arms without being told to do so. The majority’s attempt to force
these facts into the mold of Golden and Dozier does not faithfully apply
precedent; it drains those precedents of their limiting facts and transforms
ordinary police questioning into a seizure.

Judge Thompson also correctly emphasizes that the constitutional
inquiry turns on what a reasonable innocent person would have under-
stood—not on the subjective uncertainty of a defendant who knew he was
carrying an unlawfully loaded, high-capacity firearm. The Fourth Amend-
ment does not convert every police encounter into a detention merely
because an officer asks a follow-up question or seeks voluntary cooperation.
Her dissent respects the line between a consensual encounter and a show
of authority; the majority blurs that line by treating police presence and
polite questioning as inherently coercive.
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That approach is regrettably consistent with the majority’s misguided
reasoning in Mayo v. United States, in which Judges Deahl and Easterly
likewise departed from disciplined Fourth Amendment analysis in favor of a
defendant-protective narrative untethered from the governing standard of
review. In both cases, the methodology is the same: Characterize ambiguous
facts in the most coercive terms, discount the trial court’s findings, invent
doctrinal glosses that constitutional text and precedent do not require, and
then announce that the desired result is compelled.

Judge Thompson deserves credit for refusing to participate in that exer-
cise. Like Judges Fisher and McLeese, she stands out on the D.C. Court of
Appeals as a jurist willing to follow the record, respect the trial court, and
apply constitutional requirements as written rather than manufacture facts
or invent new tests to reach a preferred outcome.

Her dissent is not merely the better reading of the evidence; it is the more
faithful account of the judicial duty. Courts protect liberty by enforcing the
Constitution—not by rewriting encounters, disregarding inconvenient facts,
or turning every reasonable police request into a constitutional violation.
Thompson understood that principle. The majority did not.

Conclusion

The Supreme Court has both an institutional interest and a constitu-
tional obligation to ensure that its mandates are applied uniformly in every
jurisdiction—including the District of Columbia.

The District is not a constitutional island, and the District of Colum-
bia Court of Appeals is not free to dilute controlling doctrine through
interpretations that would be untenable elsewhere. By granting certio-
rari in appropriate DCCA criminal cases, the Supreme Court can restore
accountability, vindicate the supremacy of federal law, and protect the
constitutional rights of all who live, work, and serve in the nation’s capital.

The dissents of Judges McLeese and Fisher in the Fourth and Sixth
Amendment cases discussed above reveal the depth of the problem. Their
opinions demonstrate that the DCCA has departed from settled constitu-
tional principles and, in doing so, has lost its way in the constitutional forest.
That departure is not an abstract doctrinal error confined to the pages of
the official reporter. It imposes immediate and serious consequences on
policing, charging decisions, trial-court adjudication, and public safety
throughout the District.

On the street, officers must decide in real time whether observed facts
amount to reasonable, articulable suspicion. When the governing appellate
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standard is distorted or unpredictably applied, officers will hesitate even
where the same facts would justify a lawful investigatory stop in nearly every
other jurisdiction. Predictably, lawful stops will be forgone, offenders will
evade investigation, and firearms and other evidence of crime will remain
beyond the reach of legitimate police action.

The distortion then compounds itself. When officers detain a suspect,
conduct a lawful frisk, and recover a weapon, the case must still survive
review by Assistant United States Attorneys in the District’s “papering”
process where prosecutors decide whether or not to file charges in a par-
ticular case.

Aslong as those prosecutors are bound to anticipate the DCCA’s warped
application of the Fourth Amendment, otherwise valid cases will die on the
vine before charges are filed. And when charges are brought, Superior Court
judges may suppress evidence—not because the Constitution requires
that result, but because they reasonably expect reversal if they deny the
defendant’s motion. Error at an appellate level thus becomes embedded
throughout the criminal process. Judges notice, prosecutors notice, beat
cops notice, and of course, so do criminals. The only ones who might not
notice before it is too late are the victims.

Only the Supreme Court can authoritatively arrest that drift. More fre-
quent reviews of suitable DCCA criminal cases would correct erroneous
constitutional interpretations, deter future departures from controlling
precedent, and reestablish a single national baseline for the enforcement
of fundamental rights.

Such review would not intrude upon the DCCA’s legitimate role; it would
ensure that the court performs that role within the constitutional hierarchy.
The rule of law demands no less. The Supreme Court should therefore exer-
cise its certiorari jurisdiction when the DCCA departs from settled Fourth
or Sixth Amendment doctrine and, by doing so, return the District’s criminal
jurisprudence to the straight and narrow path marked by the Constitution
and the Court’s precedents.

Charles D. Stimson is Acting Director of the Legal Policy Center and Senior Legal Fellow,
National Security, at The Heritage Foundation, and served as an Assistant United States
Attorney for the District of Columbia from 2002-2005.
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Endnotes

1. Since 1970 when the District of Columbia Court of Appeals was created, the United States Supreme Court has granted certiorari in nine cases from
the District of Columbia Court of Appeals. See District of Columbia v. RW., 608 U.S. 22 (2026); Artis v. District of Columbia, 583 U.S. 71 (2018); Turner v.
United States, 582 U.S. 313 (2017); United States v. Dixon, 509 U.S. 688 (1993); Jones v. United States, 463 U.S. 354 (1983); Tuten v. United States, 460
U.S. 660 (1983); Whalen v United States, 445 U.S. 684 (1980); Swain v. Pressley, 430 U.S. 372 (1977); and Palmore v. United States, 411 U.S. 389 (1973).

2. This office functions primarily as the District’s city attorney, which historically (along with corporation counsel or some variation) was the name for
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