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on China and COVID-19

Convened by The Heritage Foundation
Chaired by John L. Ratcliffe,
6th U.S. Director of National Intelligence

A Note from the Chairman

The Heritage Foundation’s Nonpartisan Commission on China and
COVID-19 was formed and founded with a unity of purpose: to review the
facts and circumstances related to one of the most devastating pandemics
the world has ever witnessed, to assess and calculate the human toll and
economic damages caused by the Chinese government, and to make rec-
ommendations to hold China accountable.

We prepared this report and the recommendations that follow for consid-
eration by the President of the United States, Congress, and the American
people. A nine-member panel of commissioners, comprised of Republicans
and Democrats, worked together to present this report unanimously and
without dissent.

The goal of our work was to seek the truth, foster accountability, and
safeguard the interests and well-being of the American people. To this end,
we established four distinct lines of effort designed to unearth the facts,
assess the impact, and identify actionable measures.

1. Data Analysis. The Commission has undertaken a rigorous analysis
of data to ascertain the extensive human and economic costs incurred
by the United States due to COVID-19. The aim has been to provide
a comprehensive understanding of the pandemic’s impact on Amer-
ican society.
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2. The Case. A comprehensive review of open-source facts and available
evidence was a fundamental component of the Commission’s work.
We have reviewed hundreds of documents and reports produced over
the past four years ranging from the U.S. Congress to investigative
journalists’ reporting and accounts from Chinese citizens. Through
the process, we have reviewed, consulted, and considered countless
authoritative books, scientific papers, and works from a global network
of individuals that unearthed remarkable material. We have also held
two virtual hearings and spoken to experts, data analysts, and officials
involved with pandemic efforts who worked in the U.S. government in
2020. The purpose of this in-depth examination has been to establish
a clear narrative of the events that transpired in China during the criti-
cal period from late 2019 through early 2020.

3. Legal Measures. In pursuit of accountability and justice, the Com-
mission has evaluated proven and established legal and international
causes of actions, principles, and theories to support various potential
remedies and case options. We have provided guidance for legal
actions that can be taken to address the consequences of COVID-19.

4. Recommendations for Action. The Commission has developed
actionable recommendations outlining immediate steps for the U.S.
government to take in order to hold China accountable and ensure the
protection and resilience of our nation. After almost five years of inac-
tion, we call on the President and Congress to take decisive action now.

It has been an honor and a privilege to chair this esteemed Commis
sion. I thank my colleagues for their willingness to serve and provide their

expertise. Together, we have strived to honor the values and principles upon
which our nation stands and ensure the health and well-being of our citizens.

I am also grateful to The Heritage Foundation for having the leadership
and vision to convene our nonpartisan Commission.

John Ratcliffe

Chairman

Nonpartisan Commission on China and COVID-19
oth United States Director of National Intelligence
Former Member of Congress

July 2024
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Executive Summary

The COVID-19 pandemic carries with it enormous human and economic
costs to the world that will linger for generations to come. In the pandem-
ic’s wake, 28 million lives were lost, dreams were shattered, the vulnerable
were impoverished, and economies endured trillions of dollars of losses in
damages. The United States alone is estimated to have suffered 1.1 million
dead and $18 trillion in losses from COVID-19.

The Heritage Foundation convened a Nonpartisan Commission on China
and COVID-19 (the Commission) to embark on a fact-finding mission to
determine the enormous costs to the United States from the pandemic, to
look at all the evidence available regarding the virus’s origin and spread
based on the scientific and operating environment in China, to review and
offer legal options, and to provide policy recommendations for the United
States to implement based on its findings. The Commission’s report does
not rule out that many other governments, institutions, and individuals may
have played contributing roles in the pandemic, but it finds that China has
been in aleague uniquely of its own in its active and aggressive opposition
to honesty, transparency, and accountability regarding the virus and its
spread. This behavior by the Chinese government, more than anythingelse,
was the proximal origin of the COVID-19 pandemic.

In this report, the Commission documents several major facts about
the pandemic that contradict the Chinese-propagated narrative. The
Commission finds that the balance of available evidence points toward
the pandemic’s having resulted from an initial spillover resulting from a
research-related incident at the Wuhan Institute of Virology (WIV), an
institution known internationally for its coronavirus-related research,
rather than emerging from wild animals sold at a market in that city.

The Commission finds numerous examples of the Chinese government
not taking appropriate steps to secure the WIV from potential contam-
ination. It notes that several scientists at the lab became suspiciously
ill and that the Chinese government acted to cover up highly pertinent
information about the disease during the critical early weeks and months
of the outbreak from their own public, the scientific community, and the
world at large. The Commission documents how the Chinese government
has destroyed samples, hidden records, imprisoned Chinese journalists
for asking basic questions, enforced a gag order on Chinese scientists, and
fiercely blocked any meaningful international investigation of the origin of
the pandemic. The Commission also finds that China published false data
about the outbreak. These and other actions were taken by the Chinese
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government despite it’s being a signatory to an international agreement
that requires it to notify the World Health Organization of public health
emergency concerns and to provide timely, accurate, and detailed infor-
mation about the disease.

All governments and institutions must comprehensively review their
actions leading up to and during the COVID-19 pandemic and take appro-
priate corrective action to minimize current and future risks. Although this
process is not as advanced as it could and should be in the United States,
significant steps have been taken by both the executive and legislative
branches of the U.S. government. More is required. Here again, China’s
behavior is in a league all its own and puts China, the United States, and
the world at great and unnecessary risk.

Given China’s refusal to practice accountability, including its obstruc-
tionist role in international institutions, efforts like this Commission
are critical. While acknowledging the imperfections of other states and
institutions, this report strives to assess China’s liability and recommend
measures to hold China accountable. Here it finds multiple legal grounds
on which the Chinese state and various Chinese corporate entities could
be held to account. The Commission also outlines 17 policy recommenda-
tions that the U.S. government could implement to strengthen deterrence,
transparency, and accountability.

While the Commission analyzes the pandemic mostly in the context of
the costs to the United States and what the United States can do to hold
China to account, its conclusions are not limited to the United States. We
encourage other countries to use the model created by this Commission
to investigate the human and economic costs of the pandemic to their
own societies and explore how they too can hold China accountable for
its actions.

Just as establishing accountability and liability is an essential tool in
any functioning domestic legal system, so must those principles also be
applied in this context. In the face of unprecedented global challenges, the
alternative is a perilous gamble on far worse future pandemics that could
claim millions or even billions more lives.
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The Unprecedented Global Cost of the Pandemic

The COVID-19 pandemic is considered one of the seven deadliest plagues
in world history,' inflicting extraordinary human and economic costs across
the globe. The head of the International Monetary Fund has called it “a
crisis like no other.”

Before looking at the specific cost estimates for the United States, it is
therefore imperative that one understands the impact of the pandemicina
global context. As of June 2024, for example, The Economist estimated that
global excess deaths from COIVID-19 had reached 28 million, including
more than 1.1 million Americans.?

In addition to the immense loss of human life, the economic repercus-
sions from the pandemic have been staggering. The world’s collective GDP
fell by 3.4 percent in 2020 alone.* Economic output contracted in around
90 percent of countries in the same year.”

The World Bank referred to the economic upheaval as “the largest global
economic crisis in more than a century” and noted that worldwide poverty
had risen “for the first time in a generation.”® The pandemic pushed an
estimated 97 million people into poverty from 2020 to 2021.” Low-income
countries were disproportionately hit the hardest.®

Global unemployment soared to 6.5 percent in 2020—up from 5.4
percent the previous year.® Job losses were not equally spread across the
demographic spectrum, as women lost their jobs at greater rates than men
according to a World Bank survey.'° The pandemic erased the equivalent of
255 million full-time jobs through work-hour losses in 2020 alone. These
losses were found to be especially acute “in Latin America and the Carib-
bean, Southern Europe and Southern Asia.”" The effect of the pandemic
persists to this day: Several low-income regions in Africa and the Arab world
were projected to have higher unemployment rates in 2023 than they had
before the pandemic.'?

Children bore a disproportionate burden as a result of COVID-19. The
United Nations referred to the pandemic as “the worst crisis for children”
that it had seen in its 75-year history.!* Not only did children face illness
and death, but they also experienced the loss of family, isolation due to
quarantines and school shutdowns, food insecurity, and challenges with
accessing health care for conditions that were not deemed priorities if they
were not related to the virus.

Education was hit the hardest. At the pandemic’s peak in 2020, more
than 1.5 billion children were out of school worldwide.!* Total or partial
school closures still affected more than 616 million children by 2022.% It
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was estimated that 70 percent of 10-year-olds in lower-income and mid-
dle-income countries were rendered functionally illiterate in February
2022—up from 57 percent before the pandemic.!® Children in the high-in-
come countries that make up the Organization for Economic Cooperation
and Development (OECD) also experienced significant learning loss as
mean reading and math test scores declined significantly: Among 15-year-
old students in OECD states, 25 percent (one in four) were considered low
performers in 2022."

In mental health terms, the pandemic period was associated with a
27.6 percent rise in major depressive disorders and a 25.6 percent rise in
anxiety disorders globally among those both young and old. Those most
prone to mental illness were the young and women.'® Some countries even
saw a doubling of the prevalence of these mental disorders.”” The social
fabric of families and communities unraveled as people grappled with
death, illness, isolation, grief, the loss of jobs and incomes, and general
uncertainty.

Long COVID is an often-debilitating illness that occurs in at least 10
percent-20 percent of infections and affects people of all ages including
children.? Children are regarded as being particularly at risk of developing
long COVID;* in the United States alone, an estimated 6 million children
suffer from the disease.*?

More than 200 symptoms of long COVID have been identified with
impacts on multiple organ systems.?® The extensive list includes such
multi-organ, multisystem, relapsing-remitting symptoms as fatigue, breath-
lessness, neurocognitive effects, and dysautonomia. While neurological
effects were once considered rare, these cases are becoming “increasingly
recognized in both adults and children.”**

Additionally, a range of radiological abnormalities in the olfactory bulb,
brain, heart, lung, and other sites has been observed in individuals with long
COVID. Long COVID can also trigger other chronic health conditions such
as diabetes and heart or liver conditions.* The disease burden spans from
mild symptoms to profound disability with the scale making this a huge,
ongoing global health care challenge.?®

The global costs of the pandemic were certainly massive, but because of
constraints that include the lack of cost data for individual countries, this
report focuses only on dollar costs for the United States. This Commission
encourages organizations and governments in other countries to use their
nations’ statistics to calculate similar figures. The calculations on the fol-
lowing pages that were developed for the United States provide a road map
that other countries can use to create their own cost models and join the U.S.
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in holding the Chinese Communist Party (CCP) financially accountable for
both its actions and its inaction.

The Cost of the COVID-19 Pandemic in the United States

This section is intended to help government officials and the public
understand the true costs of this devastating pandemic in the United States.

Totals. The Commission estimates that as of December 2023, the total
cost of the COVID-19 pandemic in the U.S. had reached $18.007 trillion.
Table 1 shows the total costs by major category.

For reference, the total net value of U.S. wealth in 2022 was $135.555 tril-
lion according to the Federal Reserve.?” In other words, the total dollar cost
of the pandemic thus far is roughly 13 percent of U.S. wealth. The following
sections walk through the cost calculations for each category.

Deaths. The monetary costs of the deaths from COVID can be calculated
using a measure known as the value of a statistical life (VSL). The VSL mea-
sures how much more individuals must be paid to take on the additional
risk of death from given activities.

VSL figures can be inferred from market or survey data. For example, if
a job with an additional risk of death of 1 in 10,000 workers per year pays
$1,000 more per year than a similar job, then the VSL is $10,000,000. Every
10,000 workers collectively will receive $10,000,000 (10,000 workers x
$1,000 extra for each worker per year) and, on average, one of them will
die. Therefore, $10,000,000 was paid for the risk of one life lost.

The VSL should not be confused with lifetime income or the profits gen-
erated from work. It is a measure of the individual’s willingness to accept
small increases in the risk of death in return for increases in pay.

Treating the outbreak of COVID as an event thatincreased the risk of death,
we can use the VSL to estimate a dollar figure that, if the money were given to
all U.S. households after the outbreak, would be considered fair compensation
for the increased risk of death.?® However, not every death entails the same
loss of remaining life. Obviously, older people have fewer years of life left
on average than younger people. Additionally, COVID did not affect all age
groups equally and had a greater effect on the older population.

Hence, we calculate the VSL for different age groups using a constant
value of a statistical life year (VSLY) and sum up the VSLYs over the statis-
tically expected remaining years of life. This method treats every year of
life equally.

In our calculations, we use a VSLY of $500,000, which is in line with the
figure used by the U.S. Department of Health and Human Services.?’ Dollar
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figures for VSLYs far into the future are converted to present values using a
discount rate. The discount rate adjusts for the time value of money because
a dollar in the future is less valuable than a dollar in the present. The VSL
figures reported in Table 2 are based on a discount rate of 3 percent.

The Centers for Disease Control and Prevention (CDC) collects weekly
provisional counts for all U.S. deaths including deaths related to COVID-
19.3°From the start of the pandemic in 2020, there have been 984,716 deaths
inwhich COVID-19 was the underlying cause and 1,138,763 deaths in which
COVID-19 was one of multiple causes.

However, some people who died from COVID may never have tested
positive. Others may have died because of something not directly related to
the pandemic—at-risk individuals may have avoided medical care because
of potential exposure to COVID-19, for example, or health care providers
may have delayed services.

For a more comprehensive number for lives lost to COVID, we therefore
looked at the CDC’s tracking of “excess deaths” associated with COVID-
19—a measure of how much weekly mortality counts exceed what otherwise
would have been expected had the pandemic not happened. We use the
CDC’s measure of excess deaths broken down by age group to capture vari-
ation in the increased risk of death across different ages.

Table 2 presents provisional mortality data from the CDC by age group.
Mortality rates before the outbreak of COVID are calculated as the average
of rates from 2017-2019 and are presented in the “2017-2019 Average Death
Rate per 100,000” column. The higher mortality rates that the United States
experienced during COVID are shown as an average in the “2020-2022
Average Death Rate per 100,000” column. Multiplying the percentage
change in average death rate by the “2020-2022 Population Average” and
multiplying that number by three to account for three years of deaths pro-
duces the “Excess Deaths Over 3 Years.” Again, for all age categories, that
totals 1,476,457 excess deaths from 2020 to 2022. Multiplying the excess
deaths for each age group by its corresponding VSL gives the total cost of
increased deaths.

Adjusting for the changing risk of death over three years of the pandemic
using a VSLY of $500,000 yields a total value of $8.625 trillion.

Lost Income. Comparing economic projections from before the out-
break of COVID-19 with the actual data during it can give an approximation
of the pandemic’s effect on the entire economy. While it is not a perfect
measure because there were other changes in the economic outlook during
the same period, the outbreak should represent the dominant amount of
new information over the past few years.
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TABLE1

Total Costs of the COVID-19 Pandemic

Iltem Cost (trillions of dollars)
Deaths $8.625 trillion
Lost Income $1.825 trillion
Chronic Conditions $6.026 trillion
Mental Health $1.096 trillion
Education Losses $0.435 trillion
Total Cost $18.007 trillion
SOURCE: Heritage Foundation calculations. SR286 R heritage.org

We calculate the income lost to the economy by comparing actual gross
domestic product (GDP) data to Congressional Budget Office (CBO) base-
line forecasts from January 2020, which were calculated and released just
before the pandemic.

GDP measures the value of goods and services produced within the
United States and, consequently, the income that Americans generate
from that production. It should be noted (1) that nominal GDP can be split
into real GDP, which values goods and services at constant prices, and the
implicit GDP deflator, which measures changes in the overall price level,
and (2) that changes in real GDP and the implicit deflator should be tracked
separately so that increases in the price level with no material benefit are
not mistaken for increases in real income.

To calculate the pandemic’s effect on real GDP, we take the difference
between current real GDP data and the CBO baseline and multiply it by the
implicit GDP deflator. This produces a data series that values real output
using the price levels that were expected in the absence of the pandemic.
Subtracting this alternate series from the CBO’s January 2020 nominal GDP
baseline calculates the nation’s lost income while controlling for inflation,
which is calculated in a separate section below.

Summing the nominal GDP differentials over the three years of the
pandemic produces a reduction in U.S. total output of $1.825 trillion.
Over the period from the first quarter of 2020 to the fourth quarter of
2022, real GDP averaged 2.5 percent below the projections at the begin-
ning of 2020.
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Chronic Conditions. For most people, a COVID-19 infection results
in a few days of flu-like symptoms followed by a recovery back to normal.
However, some patients report lingering symptoms for months after infec-
tion. This is referred to as “long COVID.”

According to surveys from the CDC and the Census Bureau, about 15
percent of U.S. adults have contracted long COVID at some point.* With an
adult population of 260.9 million, this equates to 40.2 million cases.

The typical duration of long COVID is still unknown. However, a recent
estimate suggests that most symptoms resolve within one year.*?

The relevant economic measure of the harm from long COVID is the
Quality-Adjusted Life Year (QALY).*® QALYs count the number of years
in good health, scoring each year between 1 (perfect health) and 0 (death).
We use the same reduction in quality of life from long COVID that is used
by Harvard University economist David Cutler and former U.S. Treasury
Secretary Lawrence Summers, who use a harm per case of -0.25 to -0.35
based on a comparison to chronic obstructive pulmonary disease.?*

Using a central estimate of a case of long COVID representing 0.70 QALY
for one year and the same value of $500,000 for the value of a statistical life
year that we used previously, the total U.S. harm from long COVID during
the three years of the pandemic is $6.0 trillion.

Mental Health. CDC and U.S. Census survey data show that around 25
percent of adults have been reporting symptoms of either anxiety or depres-
sion since the COVID outbreak.? Whether this was caused by the disease
itself or the policies that individual countries implemented to combat the
disease is largely a moot point because none of those measures would have
been taken had it not been for the disease. The linkage between anxiety and
depression symptoms and the prevalence of cases related to COVID-19 is
demonstrated by CDC data.?® The prevalence of anxiety and depression
reached above 35 percent between July 2020 and January 2021.*” Using the
adult population of 260.9 million, that is between 65 million (25 percent)
and 91 million (35 percent) cases of anxiety or depression.

The CDC says that depression typically affects 16 million adults, or about
6 percent of the population, every year and that anxiety often accompanies
depression.®® This implies that three years of the pandemic resulted in an
additional 49 million cases of depression or anxiety (using the low-end
number, 25 percent, for this calculation).

Estimates of patients’ willingness to pay for treatment of depression put
the figure at around 10 percent of household income.* Willingness to pay is
the appropriate measure because it captures the full value of fair compensa-
tion needed to make someone as well off as he or she would be if COVID had
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TABLE 2

Costs of Increased Deaths from COVID-19 by Age Group
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Value of a

2017-2019  2020-2022 Change  2020-2022  Expected Statistical Total Cost
Age Group Average Average from Population Additional Life (millions Cost per (trillions of
in Years Death Rate* Death Rate* Pandemic Average Deaths of dollars) Person dollars)
Lessthan 1 559.3 550.3 -0.01% 3,621,316 -974 $15.061 -$4,052 -$0.015
1-4 23.9 24.9 0.00% 15,359,304 461 $14.966 $449 $0.007
5-14 13.4 14.3 0.00% 41,557,202 1,039 $14.578 $364 $0.015
15-24 71.3 84.8 0.01% 42,900,991 17,418 $13.872 $5,632 $0.242
25-34 130.1 167.7 0.04% 45,692,036 51,449 $12.953 $14,585 $0.666
35-44 196.4 264.0 0.07% 42,977,045 87,200 $11.762 $23,864 $1.026
45-54 396.6 484.5 0.09% 40,580,269 107,010 $10.240 $27,003 $1.096
55-64 885.3 1,042.9 0.16% 42,671,187 201,835 $8.387 $39,672 $1.693
65-74 1,779.6 2,068.6 0.29% 33,293,955 288,625 $6.225 $53,966 $1.797
75-84 4,389.0 5,066.8 0.68% 16,287,943 331,183 $3.931 $79,924 $1.302
85 or more 13,417.6 15,519.8 2.10% 6,203,305 391,211 $2.037 $128,459 $0.797
Total 331,144,555 1,476,457 $8.625

*Death rate is per 100,000 people.

SOURCE: Heritage Foundation calculations..

SR286 & heritage.org

never happened. Combining that with a median household income of $74,580
in 2022 puts the mental health costs at around $1.096 trillion (49 million
cases multiplied by $7,458 in treatment per year multiplied by three years).

Education. GDP measures the market value of goods and services pro-

duced in an economy in each time period. Services not priced in a market,

such as public education, count toward GDP as measured by their cost.

During the pandemic, many schools moved to remote learning to satisfy

social distancing requirements. Teachers continued to work, so their con-

tribution to GDP was unchanged.

However, remote learning has proved to be not nearly as effective as tra-

ditional in-class learning. Students’ test scores on standardized assessments

declined during the pandemic and have not rebounded to pre-pandemic

levels. Average math scores for fourth and eighth graders on the National

Assessment of Educational Progress in 2022 were five and eight points

lower, respectively, than scores in 2019.*° Average reading scores were down

three points across the board.

These education losses amount to students being one-quarter to

three-quarters of a school year behind in their education.* Using an annual
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figure of $870 billion in public elementary and secondary school expendi-
tures, this equates to aloss of $218 billion to $653 billion worth of education.
For our loss calculations, we will take the average of the high-end and low-
end figures, which is $435 billion.

Conclusion

The COVID-19 pandemic has exacted a staggering toll on the United
States, both in human lives and in economic terms. The total estimated
cost of $18.007 trillion is a stark reminder of the profound impact this global
health crisis has had on the nation. By understanding and acknowledging
these costs, we can lay the groundwork for holding accountable those whose
negligence or overt actions exacerbated the pandemic’s severity.
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The Case for Chinese Government Accountability

The Commission focused on two areas to assess the role the Chinese
Communist Party (CCP) played in the COVID-19 pandemic. The first was
areview of available facts and evidence surrounding the science and oper-
ating environment in China. The second was a review of the actions taken
by Chinese authorities to conceal the truth.

The Science and Operating Environment

After a careful review of the available evidence, it is the view of this
Commission that the COVID-19 pandemic very likely stemmed from a
research-related incident in Wuhan, China. The Chinese government has
obscured much of the relevant record and obstructed all credible interna-
tional efforts to investigate the origin of the virus, but the available evidence
strongly supports a research-related accident.

Although it remains theoretically possible that COVID-19 emerged via
zoonosis in the wild*? or spillover in a wet market*® (spillover is a virus orig-
inating in animals before it passes to humans), there is no evidentiary basis
for either of these hypotheses despite extensive testing over four years. The
proponents of these hypotheses focus on a spatial analysis of early cases,
allegations of two lineages emerging from the market, and the presence of
susceptible animals. There are numerous major challenges to these hypoth-
eses. The Worobey et al. Science paper** asserting dispositive evidence of a
market origin was later refuted by two different authors’ peer-reviewed arti-
cles that statistically disproved the Worobey et al. spatial analysis.* Early
case data finally released in 2024 fully refute the double spillover argument
and indicate that a single introduction of the virus into humans caused the
pandemic.** No evidence of infected animals in the market was ever found.*”
In other viral outbreaks, such evidence was found rather quickly and in
multiple places along the usual distribution channels and final destinations
of these animals.*®

Other studies observed that the transmission evidence found at the
marketplace did not differentiate between a superspreader event among
humans and a natural spillover.* The genetic and early case data appear
to suggest that the virus was already in circulation among human beings
before the outbreak associated with the market.”* And while the SARS-
CoV-2 virus conceptually could have emerged naturally® from human
contact with infected animals in the wild, there is still no evidence of direct
zoonotic transfer from a bat or intermediate species.
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Logic and Common Sense. The virus that caused the COVID-19 pan-
demic, formally known as SARS-CoV-2, first emerged in Wuhan, China, in
the fall of 2019. This city of 11 million people is approximately a thousand
miles away from the natural habitat of the horseshoe bats potentially laced
with the viruses®® and along way from the areas of tropical southern China
that are commonly associated with viral spillovers. Moreover, Wuhan is
situated in a part of China where relatively fewer people eat wild animals
and there is less of a trade in wild animals than there is in some other
parts of China.

While Wuhan is far from the natural habitat of the relevant horseshoe
bats and from the animal distribution channels that were linked to the
2003 SARS outbreak,*® it somehow managed to be the one city where the
virus emerged, with no known independent introduction anywhere else.
At the same time, the city is a leading center for Chinese virology research
and home to multiple virology and public health institutes, including the
Wuhan Institute of Virology (WIV).>* The WIV has the largest collection of
captive SARS-like coronaviruses in the world and was doing risky research
manipulating those viruses under substandard safety conditions.>® This
research included infecting animals, including humanized mice, with these
newly created viruses.®

Although the WIV presents itself as a civilian institution,* the U.S. gov-
ernment stated in early 2021 that the WIV has collaborated on publications
and secret projects with China’s military, including laboratory animal
experiments and coronavirus experiments.®®

It is difficult for anyone outside of China to have intimate knowledge
of experimentation being done at the institute, but we know that the WIV
became the focal point for international coronavirus research following
the 2003 SARS outbreak.®® Shi Zhengli, director of the WIV’s Center for
Emerging Infectious Diseases, and her colleagues had genetically engi-
neered chimeric SARS-like coronaviruses, which sometimes became more
virulent in humanized mice compared to viruses collected from nature.*°

Shi and others at the WIV carried out such work at biosafety level 2 (BSL-
2),°*amuch lower tier than that used by Shi’s former American collaborator,
virologist Ralph Baric, who carried out work at BSL-3.°> BSL-2 is grossly
inadequate for conducting risky viral experiments. The consensus among
international scientists is that such research should be conducted at least
at BSL-3 and, ideally, at BSL-4.

Furthermore, the SARS-CoV-2 virus contains distinct features and
attributes that suggest a research-related origin. Perhaps of all these fea-
tures, it is the furin cleavage site that attracted the most attention. The
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furin cleavage site had never been seen in this subgenus of coronaviruses,
known as sarbecoviruses.®® Studies have found that the furin cleavage site
is key to SARS-CoV-2 pathogenesis.®* There is a strong case to be made that
the pandemic virus emerged from research in Wuhan where scientists had
proposed to insert furin cleavage sites into novel SARS-like coronaviruses.

Wuhan Institute of Virology’s Deficient Biosafety Record. There is
along and copious record of insufficient safety protocols besetting the WIV
prior to the outbreak that cannot be dismissed.

In 2017 and 2018, for example, U.S. embassy officials in Beijing sent cables
to the State Department warning about safety concerns at the WIV. They
were ignored. The cables were prescient, specifically citing the sensitivity
of the lab’s work on SARS-like bat coronaviruses and human infectivity.®
During another U.S. government visit to Wuhan, a National Institute of
Allergy and Infectious Diseases official learned that the WIV had no expe-
rience operating a high-containment Biosafety Level BSL-4 lab and had to

“learn everything from zero.”®°

The director of China’s Center for Disease Control and Prevention, Dr.
Gao Fu, published an editorial in March 2019 in the journal Biosafety and
Health warning about potential natural, accidental, and deliberate biolog-
ical threats. He specifically identified laboratory risks:

Non-compliance of approved biocontainment and biosafety protocols could
result in accidental or deliberate release of pathogens into the environment....
[GJenetic modification of pathogens, which may expand host range as well
as increase transmission and virulence, may result in new risks for epidemics...
[such as] synthetic bat-origin SARS-like coronaviruses [that] acquired an
increased capability to infect human cells.”

In July 2019, the WIV leaders warned that they were facing
“urgent problems.”®®
Despite the biosafety concerns® and lax security protocols associated
with the institute, dangerous viral research continued apace.
The U.S. State Department noted in a January 2021 fact sheet that it had
“reason to believe” that several scientists “inside the WIV became sick in
[the] autumn [of] 2019.”7° Those scientists reportedly exhibited symp-
toms consistent either with COVID-19 or with common seasonal illnesses,
despite a claim by WIV leadership that there were no infections among
the staff and students there.” Subsequent U.S. news articles have disclosed
additional information regarding three WIV researchers who reportedly
fell ill before the acknowledged public outbreak of COVID-19 in Wuhan.”


https://heritage.org

HOLDING CHINA ACCOUNTABLE FOR ITS ROLE IN THE
MOST CATASTROPHIC PANDEMIC OF OUR TIME: COVID-19

Match Between 2018 DEFUSE Proposal and 2019 SARS-CoV-2
Virus. In 2021, the online research network DRASTIC released details
about key documents associated with a March 2018 grant proposal to the
U.S. government for a research project named DEFUSE, which aimed to
manipulate coronaviruses at the WIV in ways eerily similar to the genetic
profile of what later would be identified as SARS-CoV-2.7® The U.S. gov-
ernment declined to fund the proposal,” which would have been a joint
research venture by the New York-based organization EcoHealth Alliance,
the WIV, Duke NUS (National University of Singapore) Medical School in
Singapore, and the University of North Carolina (UNC). Additional doc-
uments obtained in December 2023 by researchers at the organization
U.S. Right to Know showed how the early drafts of the DEFUSE proposal
reinforced its correlation with SARS-CoV-2.7

It is noteworthy that UNC researcher Ralph Baric commented to
EcoHealth Alliance chief Peter Daszak in an early draft of the DEFUSE
proposal that “[i]n china, might be growin[g] these virus[es] under bsl2. US
resea[r]chers [would] likely freak out” if they knew about this.”

It is suspicious that in February 2020, after the outbreak of COVID-19,
the WIV scientists published a paper about the virus in Nature that left
out its most important and novel feature: the furin cleavage site,”” which
enables the virus to bind to and release its genetic material into a human
cell more efficiently, making it easily transmissible and dangerous.”® This
is particularly puzzling given that the furin cleavage site was something
that Shi should have been acquainted with given her involvement with the
DEFUSE grant proposal and her prior publications.”

Although the U.S. government did not approve the DEFUSE proposal, it is
common practice for researchers to seek funding for work that has already
begun. The WIV would not have needed to rely on the desired U.S. govern-
ment funding in order to pursue this dangerous research independently.
Without the involvement of experienced foreign parties, China would have
been free to do it its own way (at BSL-2) with limited risk-management
constraints.®°

The Chinese Communist Party’s Systematic Cover-up

Seven Weeks that Changed the World. Starting in December 2019—at
the latest—there were seven weeks during which Chinese officials could
have shown good faith and honored their international commitments to
try to prevent a domestic epidemic from becoming a global pandemic. They
consistently chose to do otherwise. Key facts:
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e Chinese officials knew in December 2019 that there was human-to-hu-
man transmission of the new virus.

¢ Chinese authorities aggressively silenced medical personnel, journal-
ists, and other Chinese citizens—at times jailing them—for trying to
warn each other and the world about the seriousness of the virus.

e Chinese authorities withheld the genomic sequence of SARS-CoV-2
(the virus) starting on December 27, 20109.

¢ Chinese authorities withheld vital information from the World Health
Organization (WHO), including the type of virus behind the illness,
the true number of infected people, and the attested human-to-human
transmission, until it was obvious to the whole world that they could
not contain the outbreak.

e Chinese authorities issued orders to labs to destroy evidence that
could prove incriminating,.

e Chinese authorities issued gag orders against academic research-
ers and scientists that prohibited them from sharing information
about the virus.

¢ The genomic sequence became available only when a Chinese scientist
posted it online, in defiance of the official orders, on January 11, 2020.
This delay denied other countries the immediate opportunity to begin
development of tests, drugs, and vaccines.

e Chinese officials allowed international flights to continue from Wuhan
and other Chinese cities despite evidence that the lethal virus could be
asymptomatic. This facilitated its global spread.

¢ Chinese officials blocked international attempts to investigate the
origin of the pandemic.

December 2019. There is a growing body of evidence that suggests
SARS-CoV-2 began circulating in Wuhan in the fall of 2019.8! Frontline
clinicians across multiple Chinese hospitals quickly realized “that the
unusual pneumonia they were treating was likely infectious.”®> One hospital
doctor, Dr. Zhang Li, later wrote that by the end of December, “the signs of
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human-to-human transmission were already very obvious.”®® China’s CDC
Director General Gao Fu admitted in a March 21, 2021, interview that while
“doctors in Wuhan reported early cases to local hospitals but these did not
make in to our [national diseases reporting]| network.”%*

Indeed, a few months before the acknowledged outbreak in December
2019, the WIV changed its security protocols, ordered an expensive new
air incinerator® and ventilation system, and—in the middle of the night—
mysteriously took down an online database of 22,000 bat virus samples.5¢

Numerous reports have indicated that researchers at the WIV were
infected in the fall of 2019.%” The virus first circulated in Wuhan no later than
November 2019 according to a 2021 U.S. intelligence report.®® Other data
suggest there were cases earlier in 2019.%° Official Chinese reports, however,
claimed the first patient in Wuhan was recorded on December 1, 2019.%°
Later, they changed that to December 8.”* According to Chinese government
documents obtained by the South China Morning Post in March 2020, nine
November 2019 cases were identified, with the earliest case occurring on
17 November 17.%2

In the crucial early days of the pandemic, the Chinese government used a
powerful apparatus to control and manipulate information about the virus.?
Starting on December 1, 2019, the use of the terms “SARS” and “shortness of
breath” in Chinese social media started to increase, and by December 29, it had
peaked.’* A day later, local authorities in Wuhan issued “an emergency notice
to medical institutions” that forbade them from releasing “unauthorized”
information about the disease.®® This ban was quickly rendered ineffective
due to social media. Local authorities’ emergency notification “about the
severe acute respiratory syndrome (SARS)-like coronavirus” quickly made
its rounds on social media.’® Medical professionals were even criticized for
wearing masks at a time when China was denying human-to-human trans-
mission, resulting in unnecessary deaths and further transmissions.*”

Doctors who first tried to share information about the virus were
detained by police and forced to confess to “spreading rumors.”?® Chinese
journalists and activists were also imprisoned for trying to tell the truth
to fellow citizens and the outside world about what was happening inside
Wuhan.”” China’s citizens told a story that was very different from the official
CCP narrative.'®

The CCP withheld information, published false data,'** and refused to
share information about health care workers—a key to understanding
transmission patterns and developing strategies to contain outbreaks.'%?

On December 24, doctors at Wuhan Central Hospital took fluid sam-
ples from the lungs of a patient with pneumonia and sent them to Vision
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Medicals, a Chinese genomics company, for testing.'°®* Around that time,
local doctors sent at least eight other patient samples from hospitals around
Wuhan to multiple Chinese genomics companies, including BGI Group.!%*

Chinese medical staff in two hospitals in Wuhan were suspected of
contracting viral pneumonia and were quarantined'®® on December 25,
providing additional evidence of human-to-human transmission.!°¢

On December 27, Vision Medicals reported the analysis of the nearly
full genome sequence to the hospital and to the Chinese CDC by phone.
The sequence was also shared with the Institute of Pathogen Biology of
the Chinese Academy of Medical Sciences in Beijing, which has links to the
People’s Liberation Army (PLA),'” for further analysis. The results stated
that it was a SARS-like coronavirus of bat origin and that the homology was
very high.'”® BGI completed genomic sequencing of the novel coronavirus
on December 29.'°° The lab test results all pointed to a SARS-like virus.
By December 27, Beijing was aware of the severity of the virus after it was
sequenced by Vision Medicals'? and followed by BGI.'!

At the same time, China’s National Health Commission ordered commer-
cial labs to destroy or hand over virus samples and ordered that research
findings be published only after official approval.’*? Health Commission
authorities were sent to seize the samples from Vision Medicals.

At about 10 p.m. on December 27, the dean and director of the designated
pulmonary infections hospital in Wuhan (Jin Yin-tan) reviewed the SARS-
CoV-2 sequence with the WIV, which confirmed its homology with SARS
and likely danger.!*®

On December 30, Dr. Li Wenliang sounded the alarm and released initial
evidence to other doctors in an online chat group. He warned that they were
being silenced and punished by local authorities in Wuhan for “spreading
rumours” and “disturbing the public order.”* Local police used humiliation
tactics on whistleblowers."'

The crackdown went into full force and continued for months. Police
across the country threatened activists and lawyers. Others were jailed'¢
or disappeared,"” risking their lives to tell the truth."®

On December 30, the Wuhan Health Commission confirmed'’ the
existence of a virus of unknown cause and issued an order to hospitals,
clinics, and other health care facilities strictly prohibiting the release of
any information about treatment of this new disease.!?° By the end of day on
December 30, all 27 known cases were transferred to the negative pressure
pulmonary infections ward of Jin Yin-tan hospital, using negative pressure
ambulances disinfected after each trip. The precautions were taken after
the guidance the hospital received from the WIV on December 27.'%
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On December 31, the World Health Organization’s China Country Office
picked up a media statement by the Wuhan Municipal Health Commission’s
website reporting cases of “viral pneumonia” in Wuhan.!??

January 2020. On January 1, 2020, the National Health Commission
ordered the WIV not to disclose anything about the epidemic such as testing,
experimental data, and results—even to partner organizations and technical
service companies.'?® Additionally, sequencing companies were told to stop
sequencing, to destroy samples, and not to communicate anything.'**

On January 3, 2020, Chinese officials provided information to the WHO
on the cluster of “viral pneumonia of unknown cause” cases identified in
Wuhan.'* Chinese authorities told the WHO that they had no idea what was
causing it.'?¢ The same day, the National Health Commission sent a secret
memorandum to labs banning unauthorized scientists from working on
the virus and disclosing the information to the public.**”

Chinese authorities prohibited the sharing of critical data about infec-
tions of frontline health care workers. These authorities also repeatedly
stressed that no health care workers were infected with the new virus—an
important sign for possible human-to-human transmission used to suggest
that the virus was not very contagious.'?®

The CCP did not disclose that the virus could spread through human-to-
human transmission until January 20, 2020. Asymptomatic transmission
of SARS-CoV-2 is the stumbling block of COVID-19 pandemic control.
Transmission from asymptomatic individuals was estimated to account
for approximately 60 percent of all transmission.'*

Delay in Releasing Viral Sequence/Genome and Admission of
Human-to-Human Transmission. On January 11, a team led by Zhang
Yongzhen of the Shanghai Public Health Clinical Center published the
genomic sequence on the U.S. website Virological.org.”*® (Two days later,
Chinese authorities forced his lab to close for “rectification.”®Y) The Wall
Street Journal broke the news that Chinese scientists had identified a new
coronavirus.’® It was not until after Zhang released the genome that the
Chinese government, the Chinese CDC, the Wuhan Institute of Virology,
and the Chinese Academy of Medical Sciences raced to publish their
sequences.’® This was a full two weeks after Beijing had been informed."**

The delay in the release of the genome stalled recognition of its spread
to other countries. The lack of detailed patient data also made it harder
to determine how quickly the virus was spreading, thereby undermining
efforts to stop or slow its transmission.'*®

By January 10, the number of cases in hospitals was starting to explode.
That day, a radiologist in a one Wuhan hospital diagnosed 30 cases. On
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January 15, aradiologist in another hospital diagnosed 50 cases by CT-scans,
which was more than the official total number of cases since the start of
the outbreak (41) as reported by the Chinese authorities. By January 20,
CT-scan machines were breaking down under the load.'3°

Despite this explosion of cases, the governor of Hubei province told
officials on January 17, citing Xi Jinping’s precepts of top-down obedience,
that “politics is always No. 1.”” Shortly after this, and to set a new world
record, the Wuhan government went forward with hosting an enormous
potluck banquet for 40,000 families'®® in what surely became a massive
superspreader event.

Finally, on January 20, a well-known medical doctor appeared on Chinese
state television and informed the public of the reality of human-to-human
transmission, citing 14 medical staff infections."’

It is clear that by the end of December 2019 and through early January
2020, Chinese authorities in Beijing had “access to numerous genomic
sequences and whole genomes of the SARS-like novel coronavirus, in
addition to clusters of cases, suspected cases and expert physicians’ con-
cerns that the viral pathogen was contagious.”'*° The amount of quality
information available to Chinese policymakers in late December 2019 was
substantial from a disease prevention and control perspective.'*!

Unrestricted Travel. The Chinese government was similarly late to
restrict air traffic. According to the Global Times, a CCP news outlet, Xi
Jinping gave the order to “impose traffic control and people’s movement” in
Wuhan and other cities in Hubei province on January 22.1*?> The lockdown
began the next day.

Butit was too late. By January 23, Xi missed the last clear chance to stop
the virus from going global. Seven million people had already left Wuhan in
January for the Chinese New Year holiday, and outbreaks were growing in
more than 30 cities across 26 countries via travels from Wuhan.'*?

Xi’s directive stopped flights from Wuhan to other Chinese cities but
allowed for the continuation of international flights from Wuhan unabat-
ed."** There were 21 countries that had direct flights from Wuhan.'*®

Beijing’s actions facilitated the virus’s spread undetected beyond its bor-
ders despite knowledge of its lethality and human-to-human transmission.
There were 1,300 direct flights from Wuhan to 17 cities in the United States
before the U.S. government restricted travel on January 31.'

Other Important Facts. Beijing’s withholding and censorship of crucial
information regarding the virus affects not only China’s own population
or travelers to China, but also the global scientific community. The WIV
virus database with its more than 22,000 samples was taken down in


https://heritage.org

HOLDING CHINA ACCOUNTABLE FOR ITS ROLE IN THE
MOST CATASTROPHIC PANDEMIC OF OUR TIME: COVID-19

September 2019. This database, which would have been the most useful in
tracking down the origin of SARS-CoV-2, was never released to American
researchers.'*’

On February 3, 2020, Xi Jinping gave a speech to the Politburo Standing
Committee (PBSC) in which he recounted his requests and instructions
on the pandemic starting at a January 7 PBSC meeting. “Party committees
and governments at all levels,” Xi said, “must resolutely obey the unified
commands, unified coordination, and unified dispatch...of the Central
Party Committee to the point that all orders and prohibitions are strictly
enforced.”*® Thus, Xi was giving important orders about the virus outbreak
as early as January 7 even as he persisted long thereafter to cover up and
play down the matter for the Chinese public and other world leaders.

The CCP hoarded Personal Protective Equipment (PPE). In the early part
of the outbreak, Beijing directed Chinese-owned firms located in China and
abroad to procure millions of protective masks, medical gowns, and gloves
on the international market and ship them back to the mainland. Chinese
authorities nationalized the supply chains and manufacturing capacity of
foreign companies including General Motors and 3M to produce medical
supplies while denying export licenses for their products.*

Before the U.S. had access to the viral genome,*° the Chinese Com-
munist Party was evidently well underway in its vaccine research and
development.'™

General Zhou Yusen, senior PLA researcher and Director of the 5th Insti-
tute of the Beijing Academy of Military Medical Sciences (AMMS), worked
with the WIV and possibly at the WIV prior to the pandemic.'®> Zhou had a
long history as an accomplished coronavirus vaccinologist.'®®* On February
24, 2020, he submitted one of the first COVID-19 vaccine patents, which
requires access to both the sequence of the SARS-CoV-2 and the live virus
itself.’* The research methodology tied in with the patent indicates that
work on a vaccine probably began no later than November 2019.°° Zhou
was reported as having mysteriously died sometime after submitting the
preprint of his study adapting SARS-CoV-2 to BALB/c mice and the ini-
tial testing of his candidate vaccine in early May 2020 and its publication
in July 2020. There was no official PRC government acknowledgement
of his death."®

China is a signatory to the WHO International Health Regulations (IHR),
which were amended in 2005 after the SARS epidemic of 2002-2004."7
Under the THR, China was responsible for collecting data about the spread
of COVID-19 and for informing the WHO."*® China is in violation of Articles
6 and 7. Article 6 requires that states first notify the WHO of an event of
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public health emergency concern and provide any timely, accurate, and
detailed public health information available to it. Article 7 extends this
to circumstances that include a state seeing evidence of an unexpected or
unusual public health event within its territory that may constitute a public
health emergency of international concern even if the origin or source of
it is unknown.'® In the case of COVID-19, China acted in clear violation of
both articles.

China’s nontransparency and coercion extended beyond its domestic
decisions and WHO obligations. China’s dispute with Australia was but
one example of coercion used by the CCP against a foreign government
target. After Australia’s then-Prime Minister Scott Morrison called for an
international investigation into the origin of COVID-19, China retaliated by
imposing trade sanctions that included heavy tariffs on Australian exports.’*
Other such international attempts to investigate the origin of the pandemic
were similarly blocked by Chinese officials.!®!

In March 2020, the Federal Bureau of Investigation warned that Chi-
nese government-affiliated cyber actors and nontraditional collectors
were “observed attempting to identify and illicitly obtain valuable intel-
lectual property (IP) and public health data related to vaccines, treatments,
and testing from networks and personnel affiliated with COVID-19-
related research.”'®®? The FBI added that “[t]he potential theft of this
information jeopardizes the delivery of secure, effective, and efficient
treatment options.”'%3

Conclusion

Wuhan doctor and COVID-19 whistleblower Dr. Li Wenliang died on
February 7, 2020, at the age of 33, leaving behind a pregnant wife and young
son. In an interview before his death, he said: “If the officials had disclosed
information about the epidemic earlier, I think it would have been a lot
better. There should be more openness and transparency.”'¢*

Despite obligations to inform other states about the health crisis, Chi-
na’s government did not act transparently. It repeatedly took steps that
allowed the virus to spread despite its obligation to inform other states
about the health crisis. Such negligent actions ran the gamut from blocking
the sharing of relevant scientific data, to knowingly lying to the WHO and
the international community about human-to-human transmission, to
allowing international flights out of affected cities. These actions also made
it more difficult to ascertain the origin of the virus, casting all the more
doubt on the regime’s claims regarding the origin.
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As one scholar has observed, “The characteristics of the Chinese polit-
ical system, preoccupied with maintaining stability and quick to suppress
unwelcome opinions and signals, were ill-suited for handling an outbreak
that necessitated public involvement from the outset.”®



SPECIAL REPORT | No. 286 JULY 8, 2024 | 25
heritage.org

China’s Legal Culpability

It is the belief of this Commission that the Chinese government and its
affiliates can be and should be held liable for damages to the United States
and its people caused by Chinese negligence and malfeasance related to the
COVID-19 pandemic. Any action to hold China or its controlled corporate
entities accountable for the devastation of the COVID-19 virus will have
to confront the formidable obstacles posed by the U.S. Foreign Sovereign
Immunity Act (FSIA), which mandates that foreign states—and their instru-
ments and agents—“shall be immune from the jurisdiction of the courts of
the United States and of the States” with certain exceptions.'*®

The Commission finds that a number of potential causes of action
(and attendant areas of factual inquiry) could be brought to hold China
accountable for its role in the COVID-19 pandemic consistent with FSIA.
The success of an individual case would turn on the development and mar-
shalling of the key facts necessary to overcome FSIA immunity. While, again,
the Commission believes that China can be held accountable within the
strictures of FSIA, that is a difficult process. The Commission therefore
believes that FSIA should be revised in a narrow, tailored, and appropriate
way to bring direct accountability in the extraordinary and unique context
of global pandemics.

Possible Causes of Action Under FSIA
A. FSIA’s Ambit.

1. A “foreign state” is defined to include the state itself and its “political
subdivisions” (organs dedicated largely to governance functions).'”

13

It also includes the state’s “agencies or instrumentalities,” which are
separate legal persons or entities that are either an “organ” of a foreign
state or “a majority of whose shares or other ownership interest is
owned by a foreign state.”'*® Four exceptions to FSIA’s broad immunity

are relevant here.

a. First, under the “commercial activity exception,” a foreign state is
not immune based upon:

- acommercial activity carried on in the United States by the
foreign state;
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- anact performed in the United States in connection with a
commercial activity of the foreign state elsewhere; or

- anactoutside the territory of the United States in connection
with a commercial activity of the foreign state elsewhere and
that act causes a direct effect in the United States.'®®

An activity is “commercial” “when a foreign government acts, not as
aregulator of a market, but in the manner of a private player within
it.”17° “[A]n effect is direct if it follows as an immediate consequence
of the defendant’s...activity.””*

b. Second, there is no immunity for “personal injury or death, or
damage to or loss of property, occurring in the United States
and caused by the tortious act or omission of that foreign state
or of any official or employee of that foreign state while acting
within the scope of his office or employment.””? Relevant here,
the “entire tort” must have occurred within the United States.!”
But there is an exception to this exception that applies where the
conduct in question is “based upon the exercise or performance
or the failure to exercise or perform a discretionary function
regardless of whether the discretion be abused” or the relevant
claim arises “out of malicious prosecution, abuse of process, libel,
slander, misrepresentation, deceit, or interference with contract
rights.”’”* In FSIA parlance a “discretionary act” is a deliberate
policy judgment.'”®

c. Third, there is no immunity for “an act of international terrorism
in the United States.”’”® FSIA imports the criminal law definition of

international terrorism.'””

d. Finally, a foreign state (or its component) can waive its
FSIA immunity.'”®

2. Even if FSIA’s immunity is overcome, FSIA presents four additional
complications to any cause of action.

a. Asaninitial matter, FSIA provides a specific scheme for service
of process to secure personal jurisdiction.'” The Chinese govern-
ment has excelled at complicating service of process under these
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procedures. Service of process is not likely to present an insur-
mountable barrier but may well require the cooperation of the
Department of State and motions practice before a court.

b. Even if there is no immunity under FSIA, it absolutely precludes
the recovery of punitive damages.'®° It also almost certainly pre-
cludes many forms of injunctive relief.

c. FSIA grants federal district courts original jurisdiction over any
action involving a “foreign state.”*® Any state court action is remov-
able on this basis.'”®* Such action shall be tried without a jury.'®

d. Independent of liability, FSIA restricts the satisfaction of judge-
ments. The general rule is that “property in the United States” is
immune from “attachment, arrest, and execution.”’® An exception
exists where “the property is or was used for the commercial activ-
ity upon which the claim is based.”*®> A broader exception exists for

“any property in the United States of an agency or instrumentality of
aforeign state engaged in commercial activity in the United States”
where “the judgment relates to a claim for which the agency or
instrumentality is not immune by virtue of section 1605(a)(2)...or
(5)...regardless of whether the property is or was involved in the act
upon which the claim is based.”*8¢

B. Potential Parties.

1. People’s Republic of China (PRC). The Foreign Sovereign Immuni-
ties Act does not immunize the PRC against the claims and allegations
arising from the spread of the COVID-19 virus. The PRC’s acts and
omissions that caused the global spread of COVID-19 were tortious,
commercial, and nondiscretionary in nature, and they caused direct
injury, property damage, and death within the United States. Claims
premised on conduct of these sorts fall within recognized exceptions
to sovereign immunity under 28 U.S.C. §§ 1605(a)(2) and § 1605(a)(5).

Additional defendants must fit appliable FSIA exceptions by princi-
pally carrying on commerecial activity directly in the United States
that is bound up in the actionable course of conduct. The Commission
believes that two Chinese airlines qualify as additional defendants
that would not be entitled to immunity under the FSIA.
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2. China Southern Airlines Company Ltd. “China Southern” is a
company that does business in the United States and accordingly has
subjected itself to U.S. jurisdiction. Incorporated and headquartered
in Guangzhou, China Southern is a state-owned entity with the gov-
ernment of the PRC holding a majority stake in the business. China
Southern is directly overseen by the state-owned Assets Supervision
and Administration Commission of the State Council. Its filings
with the U.S. Securities and Exchange Commission clarify that “[t]he
interests of the Chinese government in the Company...may conflict
with the interests” of shareholders.’®” China Southern operates
worldwide with 224 destinations'®® including U.S. cities Los Angeles,
New York, and San Francisco. Through China Southern, the PRC
engages in a traditional commercial activity of owning and operating a
civilian airline open to cargo and travelers across the globe including
those flying to and from the United States. As a condition of its right
to operate flights into the United States, China Southern waived its
sovereign immunity.'®

3. China Eastern Airlines Company Ltd. “China Eastern” is a com-
pany that does business in the United States and accordingly has
subjected itself to U.S. jurisdiction. Incorporated and headquartered
in Shanghai, China Eastern is a state-owned entity with the PRC
holding a majority stake in the business. The airline’s website lists it
as “one of the three state-owned backbone airlines of China.”**° China
Eastern operates internationally with destinations in the U.S. includ-
ing Chicago, Los Angeles, New York, and San Francisco. Through
China Eastern, the PRC engages in a traditional commercial activity
of owning and operating a civilian airline open to cargo and travelers
across the globe including those flying to and from the United States.
As a condition of its right to operate flights into the United States,
China Eastern waived its sovereign immunity.'*

The Chinese National Pharmaceutical Group (Sinopharm), Chinese
manufacturers of PPE equipment, and other possible defendants should
also be considered.

C. Prior Successful COVID Cases.

The only COVID-19 claims of which we are aware that have survived
FSIA immunity, involving China’s role in hoarding PPE supplies, were plead
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under the third commercial activity exception theory (an act outside the
territory of the United States in connection with a commerecial activity of
the foreign state elsewhere that caused a direct effect in the United States).

The first case is State of Missouri v. The People’s Republic of China.'*?
There, Missouri sued the PRC alleging public nuisance, abnormally dan-
gerous activities, breach of duty by allowing transmission of COVID-19, and
breach of duty by hoarding PPE. Although the District Court dismissed for
lack of jurisdiction under FSIA, the Eighth Circuit held that each defendant
was a “foreign state” under FSIA and that the FSIA applied to the first three
claims but reversed the District Court’s dismissal of Missouri’s hoarding
claim, holding that the FSIA’s commercial activity third exception applied
to the PPE hoarding claim. The Eighth Circuit remanded the case to the
District Court for further proceedings consistent with the opinion, giving
Missouri an opportunity to try to prove that the PRC hoarded PPE, that
their anticompetitive actions were commercial in nature, and that their
behavior had a direct effect in the United States.

Similarly, the State of Mississippi sued the PRC in federal district court
in a two-count complaint in 2020, claiming that the PRC both violated
the Mississippi Consumer Protection Act by covering up the seriousness
of COVID-19 and hoarding PPE and violated the state’s antitrust law by

“restraining or attempting to restrain the freedom of trade concerning PPE.!*?
On March 5, 2024, the clerk of the court entered a default judgment against
the defendants. The next step in the proceedings is a damages hearing.'**

D. Specific Possible Causes of Action.

1. Negligence. A claim could be brought against the PRC and similar
commercial entities conducting business in the United States, such as
China Southern Airlines and China Eastern Airlines, for traditional
common law negligence. These defendants had a nondiscretionary
duty, under World Health Organization guidelines and other objective
standards, to reasonably inform the public of pending disasters and
reasonably maintain safe protocols. China breached its duties by
failing to exercise due care in conducting risky viral research, by neg-
ligently misrepresenting facts about the virus beginning in December
2019, by allowing individuals from areas within China known to have
COVID-19 infections to travel abroad, and by transporting for profit—
without adequate warnings—infected individuals to the United States
via China Southern and China Eastern, thereby causing COVID-19 to
spread. As a direct and proximate result of the defendants’ conduct of
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their commercial activities, millions of Americans suffered injury to
their persons and property.

. Strict Liability for Abnormally Dangerous Activities. This claim
could be brought against the PRC and other directly related defen-
dants, such as the Wuhan Institute of Virology, for conducting liability
for abnormally dangerous activities. Anyone who “carries on an abnor-
mally dangerous activity is subject to liability for harm...resulting
from the activity, although he has exercised the utmost care to prevent
the harm.”**® Recent evidence of coronavirus research and biosafety
concerns in the Wuhan Institute of Virology and Chinese laboratories
more generally make it plain that the PRC was engaged in abnormally
dangerous activities. These activities were not those of a sovereign,
but those of a market actor that financially supported dangerous
commercial risk-taking in scientific experimentation. Conducting
such research is not inherently sovereign; it is a commercial activity
that other actors such as universities, pharmaceutical companies, and
private laboratories can undertake.

. Public Nuisance. This claim could be brought against the PRC, China
Southern, China Eastern, and other entities with direct operations
in the United States under a common law public nuisance claim. The
simple facts surrounding COVID-19 point toward PRC culpability.
The virus behind the pandemic emerged in the same Chinese city
where the Wuhan Institute of Virology, a research lab for SARS-like
viruses, is located. Scientists at this lab a year before the outbreak
proposed creating viruses with key features similar to SARS-CoV-2.
This lab had inadequate biosafety conditions that were not ideal to
contain a virus like SARS-CoV-2. More natural theories of the origin
of the virus, such as its coming from wild animals at a market, are not
strongly supported by the available evidence.'*°

When the disease began to infect the population, rather than restrict
its spread, the PRC attempted to conceal its source and severity.
Meanwhile, the PRC, through China Southern and China Eastern,
continued commercial flights abroad, effectively exporting the virus
to countries like the U.S. Defendants’ acts and omissions created “a
significant interference with the public health, the public safety, the
public peace, the public comfort or the public convenience.”**” The
defendants collectively operated commercial airlines in a manner that
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knowingly or recklessly transported a deadly, highly transmissible
virus to the United States. Defendants’ activities were the direct cause
of trillions of dollars in economic losses, untold numbers of infections
and nonlethal harm, and more than a million American deaths.

4. Anticompetitive Behavior. This claim could be brought against the

PRC under federal or state law for anticompetitive behavior in the
hoarding and sale of personal protective equipment under state law.
To be sure, states normally are not antitrust defendants, but this case
is different precisely because China is not acting as a state, but rather
as a market participant. From January 23 through January 30, 2020,
the PRC initiated the acquisition of a significant portion of the global
face mask supply and simultaneously prevented personal protective
equipment from being exported outside China even as it made efforts
to buy up much of the world supply of PPE.*® The little PPE that
China sold abroad was faulty and inadequate, as the PRC kept quality
materials for itself while selling defective equipment at inflated prices
to other nations including the U.S. The PRC also assumed control of
factories within China that were making PPE for American customers,
including 3M, and then directed their production.

The PRC had a duty not to hoard PPE and not to provide ineffective
PPE to medical providers. The PRC’s commercial actions in the market
for personal protective equipment caused financial injury to other
participants in the market for personal protective equipment, including
health care providers in the United States, as well as physical injury to
persons deprived of adequate PPE. The PRC relied on anticompetitive
behavior not only to give China an unfair advantage in preparing for the
fallout from COVID-19, but also to wring from customers in the U.S. an
unearned profit inflated by a need that U.S. customers could not fore-
see—and that the PRC’s own recklessness had created. Again, Missouri’s
claims under this theory survived a motion to dismiss under FSIA.**°

. Fraudulent Misrepresentation. This claim could be filed against

China Southern Airlines and China Eastern Airlines regarding public
comments made by either entity relating to COVID-19 under common
law tortious conduct liability for fraudulent misrepresentation.

Public comments from companies regarding COVID-19 warrant
action under a tort claim of fraudulent misrepresentation. “One who
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fraudulently makes a misrepresentation of fact, opinion, intention

or law for the purpose of inducing another to act or to refrain from
action in reliance upon it, is subject to liability to the other in deceit
for pecuniary loss caused to him by his justifiable reliance upon the
misrepresentation.”?° State-owned Chinese businesses with informa-
tion about the true extent and severity of COVID-19 and its effect on
the population prior to a general understanding in the United States
of the virus’s severity are liable because their public statements mis-
represented the severity of the dangers of the virus, notably that the
virus was novel and that the situation was in flux and subject to change,
despite a clear understanding within the PRC of the magnitude and
dangers of the virus.

. Civil RICO Violations Under 18 U.S.C. § 1961 et seq. This claim

could be brought against China Southern Airlines and China Eastern
Airlines for civil Racketeer and Corrupt Organization Act (RICO)
violations. From December 2019 through February 2020, the PRC
made a series of intentional misrepresentations to the international
community regarding COVID-19, including that the virus’s origin was
unknown. that Chinese researchers had not identified or sequenced
the virus, and that neither person-to-person nor asymptomatic trans-
mission was a feature of the virus. The airline defendants repeated
these false statements and fraudulently concealed from passengers
and foreign regulators the dangers of spreading COVID-19.

The PRC, in conjunction with the airline defendants, engaged in a
pattern of fraudulent and anticompetitive conduct that furthered a
criminal enterprise in violation of 18 U.S.C. § 1961 et seq. A potential
plaintiff should marshal all available evidence of false material state-
ments being used for fraudulent ends such as obtaining commercial
travelers or positioning within a market. Defendants’ pattern of
criminal conduct, sustained over multiple months, enabled the defen-
dants to corner the market for personal protective equipment and

to profit from the continued commercial transportation of infected
persons abroad, including to numerous locations within the United
States. Defendants’ fraudulent misrepresentations and anticompeti-
tive conduct were the sole direct cause of plaintiff’s economic losses in
the market for PPE if appropriate to the plaintiff and proximate cause
of illness and death for millions of individuals worldwide including in
the United States.
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E. Relief Sought.

For preliminary relief, plaintiff(s) should seek a Mareva injunction/
freezing order to avoid asset dissipation. For final awards, plaintiff(s) should
seek (i) restitution/disgorgement; (ii) any authorized civil penalties; (iii)
actual, direct, and/or consequential damages; (iv) costs of litigation; and
(v) prejudgment interest. As for prospective injunctive relief, it is doubtful
that courts can order such relief.

Revisions in FSIA

The Commission finds that FSIA, properly understood, would not bar
a cause of action against China and its instrumentalities. Nevertheless,
in the interests of clarity, the Commission believes Congress should pass
legislation to remove a foreign sovereign’s immunity in the specific context
of the extraordinary circumstances of global pandemics that lead to more
than one million excess deaths of American citizens and residents and are
caused by a foreign state.

There is precedent for such an approach. The Justice Against Spon-
sors of Terrorism Act?*! was passed in 2016 in response to overwhelming
concern that FSTA unduly restricted Americans in their quest for judicial
recourse for September 11.2°2 Notably, this act passed over President Barack
Obama’s veto.?*?

There has been some consideration of bringing in a bill directly tar-
geting China for its past conduct and removing its immunity relative to
COVID-19.2°* This raises complex decisions concerning consistency with
the customary international law of sovereign immunity. It also raises the
consideration that any action abrogating FSIA immunity would have
considerable economic impact by making it considerably more difficult
for Chinese companies to do business in the United States. Accordingly,
the Commission proposes a middle course—abrogating FSIA for world
catastrophes on the scale of the COVID-19 pandemic that have a sizable
effect in the United States. Proposed language for such language would be:

The district courts of the United States shall have original and exclusive juris-
diction over any case in which money damages are sought against a foreign
state for physical or economic injury to person, property, or business occurring
in the United States following any reckless action or omission (including a
conscious disregard of the need to report information promptly or deliberately
hiding relevant information) of a foreign state, or of any official, employee, or
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agent of that foreign state while acting within the scope of his or her office,
employment, or agency, that caused or substantially aggravated any global
pandemic in the United States regardless of where the action or omission
occurred; of a foreign state that failed to carry out or allow for a comprehen-
sive, unfettered investigation provided, that the biological agent underlying
the global pandemic was the causative agent of more than 1,000,000 excess
deaths in the United States directly or indirectly caused by the pandemic.

Such a provision could be inserted as an amendment to the existing FSIA
framework. Other revisions would need to be considered to provide trial by
jury, the availability of punitive damages, attachment of assets, and ease of
service. (One idea for the attachment of assets would be to use the precedent
of the terrorism exception in the FSIA, which allows any American who
wins damages judgement against a state sponsor of terrorism to enforce
it against the commercial assets of both the state sponsor itself and any
state-owned enterprises controlled by that state sponsor. This idea has been
proposed in the context of would-be FSIA amendments relating to Chinese
state-backed intellectual property theft and is equally meritorious for this
proposed pandemic carveout.??

Consideration should be given to some mechanism by which the United
States could suspend the operation of any exception made to FSIA if the
national interest so required. A possible approach would be a modified
application of The Charming Betsy approach.?°¢ Under that approach, the
modifications to FSIA would not apply in any case where the Attorney Gen-
eral and the Secretary of State both filed certificates personally certifying
that the action was contrary to the interests of the United States. Factors
could be provided for their consideration such as whether the state con-
ducted a comprehensive and unfettered investigation and made the results
of that investigation public.
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Policy Recommendations for the United
States to Hold China Accountable for its
Role in the Covid-19 Pandemic

With more than enough evidence demonstrating the Chinese Com-
munist Party’s central role in the devastation of the COVID-19 pandemic,
American leadership is required to promote accountability, restitution, and
future global public health. Inaction incentivizes the CCP only to persist
in its nontransparent, noncooperative, and even hostile behavior. Both
President Donald Trump and President Joe Biden committed to holding
the CCP accountable, as have lawmakers in Congress, yet no meaningful
action has resulted. The time has come to fulfill those promises.

The Heritage Foundation Nonpartisan Commission on China and
COVID-19 has considered numerous courses of action, weighing not only
the ability to advance executive actions or enact legislation in the current
political environment but also the trade-offs inherent in any course of
action. These final recommendations are designed to decrease the odds
of a similar pandemic by establishing strong mechanisms for deterrence,
transparency, and accountability.

Recommendations for Congress

1. Establish a bipartisan U.S. National COVID-19 Commission.
Congress should create a commission and fund it through budget
offsets. Efforts have been made to set up a commission like the 9/11
Commission, but they have stalled.?” The Heritage Foundation Non-
partisan Commission on China and COVID-19 believes it is imperative
to create such a panel following an event of this magnitude. The
commission would be multifaceted, and its duties would include a
review of China’s negligence and cover-up as well as an evaluation of
the domestic policies that were implemented once COVID-19 arrived
in the United States. We strongly encourage other nations to develop
their own commissions to conduct similar reviews to hold China
accountable.

2. Create a bipartisan Reparations/Compensation Task Force to
cover claims against China. U.S. citizens deserve restitution from
China for the pain and suffering they have experienced because of
COVID-19. Historically, several globally recognized models have
been established to assess accountability for and offset large-scale
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damages due to the aggression or negligence of governments. These
have ranged from the Claims Conference for the German Holocaust
to the U.N. Compensation Commission covering Iraq’s 1990 invasion
of Kuwait. Had it been enacted, Congress’s proposed Chinese Govern-
ment COVID-19 Accountability Act could have been used to secure
damages from China.?*® The Task Force could be combined with the
National COVID-19 Commission proposed in Recommendation 1 or
set up as a separate entity.

3. Facilitate avenues for the filing of civil claims against the
People’s Republic of China. Congress must explore opportunities
for expanding U.S. federal court jurisdiction such that it would allow
Chinese individuals or agencies to be held liable for U.S. civil claims.?®?
Similar to what has been proposed in the CCP Wrongful Death
Accountability Act of 2023,%° this would provide compensation to
civilians harmed by the COVID-19 pandemic through a deduction on
interests or debts owed to China or through deductions from foreign
aid funds to China.

Although liability is possible under the current text of the Foreign Sov-
ereign Immunities Act, the Commission recommends that Congress
pass and the President sign the following amendment:

The district courts of the United States shall have original and exclusive
jurisdiction in any case in which money damages are sought against a for-
eign state for physical or economic injury to person, property, or business
occurring in the United States following any reckless action or omission (in-
cluding a conscious disregard of the need to report information promptly or
deliberately hiding relevant information) of a foreign state, or of any official,
employee, or agent of that foreign state while acting within the scope of his
or her office, employment, or agency, that caused or substantially aggravat-
ed any global pandemic in the United States regardless of where the action
or omission occurred; provided, that the biological agent underlying the
global pandemic was the direct or indirect causative agent of more than
1,000,000 excess deaths in the United States.

4. Pass the BIOSECURE Act to begin decoupling U.S. government
and commercial supply chains from Chinese state-backed
companies. This bill would restrict the U.S. government and U.S.
government contractors from continuing to do business with Chinese



SPECIAL REPORT | No. 286

heritage.org

“biotechnology entities of concern” that have ties to the Chinese Com-
munist Party, state, and military.?"* Introduced early this year with
bipartisan support in the House and Senate, the bill is still pending in
both chambers.

Eventually, the reduction of American dependence on foreign
countries like China to produce pandemic-related needs like PPE
and pharmaceuticals would also enhance America’s resilience. This
enhancement of American resilience would in turn be to the advan-
tage of U.S. national security and public health interests.

. Pass legislation to establish an audit of all U.S. government

funding for biomedical and related research activities in China,
structured according to a rebuttable presumption that such
research shall be discontinued unless relevant sponsors can
demonstrate that their research projects are overwhelmingly
in the public interest and entail extremely low risk of harm.
The goal would be to ensure that the United States does not fund
dangerous research in uncontrolled environments with insufficient
safety and security equipment and protocols or research that could be
weaponized by the Chinese military and security services. This stan-
dard would be applied to all future and existing biomedical and related
research activities in China supported by U.S. federal grants or edu-
cational and research institutions that receive federal funding. This
would include any direct funding through a federal award or indirect
funding through sub-awards coming from organizations receiving
federal funding and subcontracting work to China. For all existing
research, sponsors would have one year to rebut the presumption
that their research poses unacceptable risks. A U.S. government select
commission, composed of national security practitioners and experts
as well as scientific and biomedical practitioners and experts, would
be constituted to review applications to initiate or continue biomed-
ical and related research in China. At least half of the commissioners
would be national security practitioners and experts. The committee
membership would be a mix of executive branch, U.S. Senate, and

U.S. House of Representatives appointees. (Congressional appointees
should be made by majority and minority leaders in their respective
chambers.) Research projects that failed to rebut a presumption of
harm would be suspended and/or denied.
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As Chinese researchers continue to conduct highly lethal and risky
research at substandard or insufficient biosafety-level research labs,
U.S. taxpayer dollars should not be used to fund research in a country
that does not uphold basic research and transparency protocols. These
problems are political and systemic at least as much as they are tech-
nical and scientific, given the nature of the single-party autocracy that
governs all scientific activity in China.

. Amend the Chemicals and Biological Weapons Control and

Warfare Elimination Act to enact two-phased sanctions on
entities that fail to maintain their biological facilities and that
withhold data. Those entities, such as the Wuhan Institute of Virol-
ogy and the Chinese Academy of Sciences, should be held to account
for failing both to maintain basic safety standards and to share
relevant data. A two-phased sanctions regime can be enacted against
such entities. Remedial action can be taken over a period of time after
a determination that a biological or chemical event has occurred.
Congress can order an investigation into that event and can determine
whether the event was caused by gross or significant negligence by a
foreign entity.?'

Work closely with the National Security Commission on Emerg-
ing Biotechnology. Established by Congress and charged with
conducting a review of how advancements in emerging biotechnology
and related technologies will shape current and future activities of
the Department of Defense, the advisory Commission will provide
recommendations for action by Congress and the federal government
in December 2024. We anticipate that these recommendations will be
extremely important and suggest that our recommendations as well as
theirs be considered together.

Recommendations for the President

1.

Demand as a diplomatic priority that China allow a compre-
hensive, unfettered scientific and forensic investigation into
COVID-19’s origin in China. International experts need to conduct
research and share the results in an open and transparent manner.
To this day, the Chinese government has prohibited a formal inves-
tigation of the pandemic’s origin. In 2020, the United States, allied
nations, and international scientists repeatedly called on China to
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provide access to all information available to determine the source of
the novel virus in order to determine its lethality and trajectory and
begin the development of a vaccine and therapeutics. In 2021, leaders
at the G-7 Summit called for a transparent, expert-led COVID-19
study. That has not happened. Instead, China has blocked the work of
the WHO Scientific Advisory Group on the Origin of Novel Pathogens
(SAGO). China’s continued obfuscation and aggressive prevention of
any meaningful investigation into the pandemic’s origin are not just an
affront to the victims of COVID-19 and their families; they also pose a
threat to international peace and security.

2. Impose economic sanctions on Chinese officials and entities
associated with the COVID-19 cover-up.?® In the spirit of the Li
Wenliang Global Public Health Accountability Act and the Coronavi-
rus Origin Validation, Investigation, and Determination Act of 2023,%!*
the U.S. government should impose sanctions against (1) senior
Chinese officials determined to be directly complicit in the distortion
and concealment of information related to the COVID-19 pandemic
and (2) individuals who assisted in and/or supported the distortion
and concealment of information. Additionally, the Secretary of State
and the Secretary of Treasury should investigate sanctions against
the Wuhan Institute of Virology, the Chinese Academy of Sciences,
the National Health Commission, the Academy of Military Medical
Sciences, the Chinese Academy of Medical Sciences, the Wuhan
Institute of Biological Production, and their extensive networks of
state, academic, and commercial affiliates for activities relating to
the cover-up of COVID-19 and for engaging in undeclared, classified
biological weapons research and development for the Chinese military
in possible violation of U.S. Presidential Executive Order 13382 on the
proliferation of weapons of mass destruction.?”

3. Recognize that the COVID-19 pandemic was an epochal event,
similar to the dawning of the nuclear age and necessitating
comparably significant changes in U.S. law, policy, diplomacy,
government, commerce, and academic affairs. Gain-of-function
technologies of the kind that emerged only in the past 10 to 15 years—
where the deadliest viruses can conceivably be fused with the most
infectious ones—appear to pose a species-level risk to human life. The
gain-of-function risk on pathogens of pandemic potential is that one
mistake in one place—let alone one deliberate act by some state or
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nonstate actor—is all that it takes. Once a virus of sufficient infectious-
ness and deadliness escapes a lab, there may be nothing humanity can
do to stop it. As the dropping of the atomic bombs at Hiroshima and
Nagasaki necessitated the establishment of new domestic and interna-
tional norms, standards, and institutions, so the example of COVID-19 is
more than enough to justify dramatic public concern and policy innova-
tion in biosecurity, involving everything from gain-of-function funding
to laboratory safety standards, international transparency norms, tech-
nology controls, and more. Yet very little such innovation is happening.
Overcoming this failure is a basic obligation of national leadership.

. Include biotechnology as a sector restricted for purposes of U.S.

outbound investment into China, pursuant to Executive Order
14105 of August 2023.%° The order should be expanded to cover
biotechnology, and Congress should pass legislation to strengthen
restrictions on U.S. government and private-sector investments

in Chinese sectors that include biotechnology. China has recently
enacted wide-reaching policy changes that have increasingly rede-
fined biological research within its national security framework. In
2017, Beijing said that special government funding would be made
available for biological research as part of the country’s “military-civil
fusion” drive—a national program to integrate civilian technology

and research into the People’s Liberation Army for military use.?” U.S.
Department of Energy officials warned their National Institutes of
Health counterparts about the national security risks posed by gene
editing and its possible uses by hostile foreign adversaries, including
China.?® As a result of this threat, it is critical that the U.S. government
closely scrutinize U.S. biotech investments in China through any new
outbound investment regime or law passed by Congress.

. Task the U.S. Intelligence Community with prioritizing the

collection and analysis of data on COVID-19’s origin, working
alongside allies including “Five Eyes” partners Britain, Canada,
Australia, and New Zealand. As part of this process, conduct

an aggressive internal “lessons learned” review, augmented by
independent scientific and national security experts, to study intel-
ligence-related shortcomings since the outbreak of COVID-19 and
biosecurity and biosurveillance in general. Biological intelligence, or
BIOINT, should be made a core discipline of the U.S. Intelligence Com-
munity, endowed with a highly diverse array of sources and methods.
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As an additional part of this process, comply fully (and belatedly) with
the COVID-19 Origin Act of 2023. That law requires the Office of the
Director of National Intelligence (ODNI) to “declassify any and all
information relating to potential links between the Wuhan Institute
of Virology and the origin of the Coronavirus Disease 2019 (COVID-
19” and submit to Congress an unclassified report “with only such
redactions as the Director determines necessary to protect sources
and methods.”*"

6. Greatly enhance early detection and preparedness. The U.S.
announced a five-year plan to prepare for the next pandemic in its
2024 U.S. Global Health Security Strategy. The plan seeks to expand
the U.S.’s formal global health security partners from 19 states to 50
and to bolster partners’ capabilities to identify and respond to diseases
through improved testing, surveillance, lab capacity, and immuniza-
tions. The “whole-of-government” strategy commits to employing the
private and public sectors at the local, national, regional, and inter-
national levels to strengthen health and research systems.??° This is a
good start, but far more is required. Executive branch agencies should
provide global protocols for the prevention of future pandemic-related
events and a clear explanation of the consequences for failure to follow
these protocols.

The President should facilitate a public-private partnership centered
around biothreat detection. The President should also attempt to
globalize this network with the help of trusted allies and partners.
Building an effective early warning system against natural or man-
made pathogens and outbreaks must be a core national defense and
national security function and not merely a public health activity

of the United States and its partners*' Biological surveillance

and biological intelligence (BIOINT) can and must be made capable
of detecting pathogens of pandemic potential before clinical cases
accumulate in hospitals. It must also, using intelligence sources and
methods as well as next-generation genomic analytic techniques,
develop a means of reliably discerning between natural and artificially
enhanced pathogens as a key first step toward deterrence. The United
States must acquire a capability for attributing the origin of biological
threats that is analogous to its capabilities to attribute the origin of
nuclear threats.
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7. Establish a new framework for scientific research and collabo-

ration, and build collective resilience with allies and partners.
Host a presidential summit with allies and partners to review the
impact of COVID-19 and launch a comprehensive strategy of collec-
tive resilience to defend against a future pandemic and/or biological
threat. While China has been the top research partner of the United
States, the actions of the CCP prove that the time has come for the
United States to better prioritize safety and national security in its
scientific collaborations, including by privileging research with allies
and partners who share the values of research integrity and security.?**

. Impose significant costs on China for violating the World Health

Organization’s International Health Regulations.??* China
violated Articles 6 and 7 of the International Health Regulations.
Article 6 requires that states first notify the WHO of a public health
emergency concern and provide any timely, accurate, and detailed
public health information they have available. Article 7 extends this to
circumstances that include a state seeing evidence of an unexpected
or unusual public health event within its territory that may constitute
a public health emergency of international concern, even if the origin
or source is unknown. China must be held accountable to 192 other
countries for purposely breaching the legally binding agreement it
signed. It is impossible to imagine that any global pandemic treaty
can succeed if China is allowed to disregard its international commit-
ments and spark a catastrophic global pandemic with impunity.

. Consider suspending or revoking the 1979 Science and Technol-

ogy Agreement (STA) with China. The STA has been on a temporary
month-to-month extension since August 2023.22* While the STA is
anonbinding cooperative agreement, the landscape has changed
completely since the it was last renewed in 2018. Not only does China
continue to block any credible investigation into the origin of COVID-
19, but a deluge of aggressive new Chinese laws severely restricts the
ability of American scientists, academics, and researchers to work
collaboratively with Chinese counterparts. China’s military-civil
fusion policy makes no distinction between the military and civilian
use of technology, thereby enabling China to continue international
scientific collaboration while concealing that this collaboration also
assists in modernizing China’s military.>?
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10.Verify China’s compliance with the Biological Weapons Conven-
tion (BWC). Articles I and III of the Biological Weapons Convention
affirm the need to prevent the development, manufacture, or attain-
ment of any biological agent, toxin, weapon, or equipment that has “no
justification for prophylactic, protective or other peaceful purposes”
and “not to transfer, or in any way assist, encourage or induce anyone
to manufacture or otherwise acquire biological weapons.”2%¢

While the Biological Weapons Convention entered into force in

1975 and banned an entire class of weapons, it lacks a formal verifi-
cation protocol and process. In 1987, states that were parties to the
convention established an annual data exchange, referred to as the
Confidence-Building Measures (CBMs). China became a State Party
to the BWC in 1984, and the U.S. State Department has raised ques-
tions and concerns about its compliance with the convention since
1993. China has submitted CBMs each year since 1989, including most
recently in 2023. Its CBM reporting, however, has never disclosed that
China ever possessed an offensive biological weapons program, nor
has China acknowledged publicly or in diplomatic channels its past
offensive biological weapons efforts. Yet China has reportedly wea-
ponized ricin, botulinum toxins, and the bacterial agents of anthrax,
cholera, the plague, and tularemia.??’

China’s military medical institutions have conducted research to
identify, test, and characterize diverse families of potent toxins with
dual-use (civilian and military) applications. China’s annual CBMs do
not include information on this dual-use biological research on patho-
gens and marine and animal toxins conducted at military institutions.?*

Conclusion

Across the world, the COVID-19 pandemic left 28 million persons dead,
whole economies shattered, and the vulnerable impoverished—in addition
to creating a mental health crisis. A whole generation’s educational experi-
ence was disrupted. In the United States alone, the pandemic killed over a
million people and is estimated by our calculations to have cost the country
$18 trillion in losses. Millions of adults and children still suffer from an
often-debilitating illness of long COVID.

The scope and scale of this disaster demand answers about the deadly
virus’s origin and the circumstances of its spread. It is with that purpose in
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mind that the Nonpartisan Commission on China and COVID-19’s inves-
tigation finds that the balance of evidence shows that the virus resulted
from a research-related incident in Wuhan. The report further meticu-
lously documents how China acted in the early weeks and months of the
disease’s outbreak.

The fact of the matter is that the Chinese government did not act respon-
sibly or transparently. They covered up highly pertinent information about
COVID-19—even including when and where the disease began—from their
own public, the scientific community, and the world. The Chinese gov-
ernment destroyed evidence, actively gagged their own scientists, jailed
journalists for the crime of asking questions, and blocked attempts by the
international community to investigate the origins of COVID-19. It engaged
in these and other acts despite being a signatory to an international agree-
ment that requires them to notify the World Health Organization of such
apublic health emergency accurately and in a timely manner.

In the absence of self-accountability by China, and in view of its
obstructionist role in international institutions, the Commission believes
that only holding the Chinese government accountable and liable for its
negligence and malfeasance can provide both China’s government and
other governments with the incentives and impetus to act differently in
the future. It is up to the United States government to implement the rec-
ommendations we have proposed. The Commission also hopes that other
governments will take inspiration from our work and use it as a model
to be adopted within their own contexts. Better to take bold action now
than to ask ourselves why we didn’t do more if an even deadlier pandemic
emerges in the future.
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Prior to serving as NSA, O’Brien was the Special Presidential Envoy for
Hostage Affairs with the personal rank of Ambassador. He was directly
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retaries of State Condoleezza Rice and Hillary Clinton.
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to serve as a U.S. Representative to the 60th session of the U.N. General
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ing out of the first Gulf War. He was a major in the Judge Advocate General’s
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recognized litigation boutique that he co-founded in 2016. Over his career, he
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O’Brien is the recipient of the National Security Medal, the National
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the Brilliant Star with Special Grand Cordon, and the Kosovo Presidential
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The National Museum of the Surface Navy named O’Brien the recipient
of the 2021 Freedom of the Seas Award. That same year, O’Brien and former
Secretary of State Mike Pompeo were awarded the Richard Nixon Foun-
dation’s Architect of Peace Award for their work on the Abraham Accords
and other initiatives while in office. Following the signing of the Abraham
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John F. Kennedy Memorial Forest in the Hills of Jerusalem in honor of
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Award for the Defense of America and Israel. The U.C. Berkeley School of
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became the Director of the Uni-
versity of Chicago Institute of
Politics in January 2023. She
was a politician who served as
a United States Senator from
North Dakota from 2013 to 2019.
A member of the North Dakota
Democratic-Nonpartisan League
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national security and terrorism issues after 9/11 and was general coun-
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Supreme Court Justice Clarence Thomas and federal appeals Judge Lau-
rence Silberman.
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cal program providing HIV care and treatment to more than 5,000 patients
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Medical Center.
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