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As the Religious Freedom 
Restoration Act Turns 30, the 
“Most Precious of All American 
Liberties” Is Again at Risk
Thomas Jipping

Government should be able to interfere 
with religious practice only as a last resort, 
and no more than necessary, because it is 
a preferred, inalienable right.

KEY TAKEAWAYS

congress enacted, with wide support, 
the rFrA to restore protection for 
religious freedom that the Supreme 
court eliminated.

As the rFrA turns 30, a campaign is afoot 
to again make protection of religious free-
dom selective and political, rather than 
universal and consistent.

When unanimously enacting the Interna-
tional Religious Freedom Act1 in 1998, 
Congress recognized that “[t]he right to 

freedom of religion undergirds the very origin and 
existence of the United States.”2 People began coming 
to North America to practice their faith without gov-
ernment interference long before the United States 
was born. By then, writes Professor Michael McCo-
nnell, “the American states had already experienced 
150 years of a higher degree of religious diversity than 
had existed anywhere else in the world.”3

America’s Founders considered the right of con-
science, which includes the right to freely exercise 
religion, to be what McConnell calls a “special case”4 
requiring special protection. The Supreme Court 
developed a protective legal standard suitable for 
a right that, it recognized, occupied a “preferred 
position.”5 Under this standard, often called strict 
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scrutiny, the government “may justify an inroad on religious liberty [only] 
by showing that it is the least restrictive means of achieving some compel-
ling state interest.”6

Strict scrutiny comports with the fact that, as the Senate Judiciary 
Committee noted in a 1993 report, the United States “was founded upon 
the conviction that the right to observe one’s faith, free from Government 
interference, is among the most treasured birthrights of every American.”7 
The right to exercise religion is not merely one of many competing values 
but, James Madison argued, it “is precedent, both in order of time and in 
degree of obligation, to the claims of Civil Society.”8 As a result, Justice 
Antonin Scalia explained in a 1989 opinion, the Supreme Court held in a 
series of precedents “that the free exercise clause of the First Amendment 
required religious beliefs to be accommodated by granting religion-specific 
exemptions from otherwise applicable laws.”9

Employment Division v. Smith and the RFRA

That long historical and legal arc came to an abrupt halt in 1990. In 
Employment Division v. Smith,10 two Oregon state employees were fired and 
denied unemployment compensation benefits for using the drug peyote, 
prohibited under state law, in their Native American religious ceremonies. 
They sued, arguing that they were entitled to one of the Free Exercise 
Clause’s “religion-specific exemptions” that Scalia referred to a year earlier. 
Rather than apply strict scrutiny, however, the Supreme Court abandoned 
that standard in all but the tiny fraction of cases in which government action 
is “specifically directed at…religious practice.”11 A “generally applicable”12 
government action, however, would never violate the First Amendment, 
no matter how serious its burden on religious practice.13

Congress responded to Smith by enacting the Religious Freedom Resto-
ration Act (RFRA) to once again, this time by statute, require application of 
strict scrutiny14 in all Free Exercise Clause cases. The House Judiciary Com-
mittee report on the RFRA makes clear that “the definition of governmental 
activity covered by the bill is meant to be all inclusive. All government 
actions which have a substantial external impact on the practice of religion 
would be subject to the restrictions in this bill.”15 The RFRA itself states 
that courts must apply the strict scrutiny standard “in all cases where free 
exercise of religion is substantially burdened.”16

Universal application of strict scrutiny, a standard that properly reflects 
the preferred position of the inalienable right to exercise religion, is the 
heart of the RFRA. The statute itself insulates neither religious practices 



 December 6, 2023 | 3LEGAL MEMORANDUM | No. 346
heritage.org

against any limitation nor government actions from any challenge. Rather, 
as Representative Stephen Solarz (D–NY), who first introduced the RFRA 
in the House, explained, the RFRA “returns to the courts the role of engag-
ing in this delicate balancing test.”17 The Senate Judiciary Committee 
report on the RFRA states that it establishes “one standard for testing 
claims of Government infringement on religious practices. This single 
test, however, should be interpreted with regard to the circumstances in 
each case.”18

RFRA supporters in Congress and among grassroots groups would no 
doubt disagree on how courts should apply strict scrutiny in individual 
cases. Prior to Smith, in fact, the government prevailed in most free exercise 
cases.19 But it is the application of strict scrutiny, not whether it applies 
at all, that must determine winners and losers. Today, however, political 
party and ideology are doing what they refused to do in 1993. A campaign is 
underway to do to the RFRA what Smith did to the Free Exercise Clause by 
making application of strict scrutiny selective rather than universal. Smith 
made “generally applicable” laws immune from any Free Exercise Clause 
challenge; the current campaign would exempt government action that 
advances certain political interests, such as abortion access or LGBTQ+ 
rights, from compliance with the RFRA.

To be clear, this campaign does not argue that advancing these interests is 
sufficiently important to meet the strict scrutiny standard. That traditional 
approach would at least maintain the general importance of religious free-
dom. Rather, this campaign would strip disfavored religious practices of any 
legal protection at all, allowing government to undermine, weaken, suppress, 
or even prohibit them altogether in the name of advancing a political agenda.

Solarz testified about the RFRA before the House Judiciary Subcom-
mittee on Civil and Constitutional Rights in May 1992. He warned against 

“selecting among potential free exercise claims and choosing a higher level 
of protection for the ones a majority of Congress approves, and a lower 
level of protection for the less popular ones.”20 Not only is that, in fact, the 
objective of the present campaign, but it is being led by Members of Con-
gress and grassroots groups that, for three decades, had been among the 
RFRA’s strongest supporters.

Religious freedom is again at serious risk today because the consensus 
that it is a preferred and inalienable right that requires the uniform appli-
cation of strict scrutiny is falling apart. This Legal Memorandum will assess 
how, as the RFRA turns 30 this year, the principles behind this landmark 
law are being challenged.
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Understanding Religious Freedom

Fully understanding religious freedom requires taking account of both 
theory and practice. In theory, for example, 47 nations both endorsed the 
1948 Universal Declaration of Human Rights (UDHR)21 and either signed 
or ratified the 1966 International Covenant on Civil and Political Rights 
(ICCPR).22 These documents include the same robust definition of religious 
freedom as the “freedom, either alone or in community with others and in 
public or private, to manifest [one’s] religion or belief in teaching, practice, 
worship and observance.”23

This theoretical picture, however, looks very different in practice. Only 
seven of these 47 nations have low levels of either government restriction 
or social hostility toward religion, according to the Pew Research Center’s 
annual analysis.24 Today, while 173 nations have ratified the ICCPR and its 
strong endorsement of religious freedom, Secretary of State Antony Blinken 
told the International Religious Freedom Summit in January 2023 that “80 
percent of the world’s population still cannot practice their faith without 
serious restrictions or risk.”25

Religious freedom theory and practice have traditionally been much 
more aligned in the United States. Those who came to North America 
seeking to practice their faith without government interference viewed 
religious freedom as both natural and inalienable. Professor McConnell 
explains that while most natural rights “were surrendered to the polity in 
exchange for civil rights and protection…inalienable rights—of which liberty 
of conscience was the clearest and universal example—were not.”26

The late Senator Orrin Hatch (R–UT) explained this and other aspects 
of religious freedom in a series of Senate floor speeches in the fall of 2015. 
He began with “first principles,”27 explaining why “[t]here is something 
inherent in the nature of religious exercise that merits special protec-
tion.”28 Because the right of conscience, and the more specific right to freely 
exercise religion, “go to the very heart of who we are as human beings and 
how we make sense of our world,”29 Hatch explained, no decision “is more 
fundamental to human existence than the decision we make regarding our 
relationship to the Divine.” As such, “[n]o act of government can be more 
intrusive or more invasive of individual autonomy and free will than the act 
of compelling a person to violate his or her sincerely held religious beliefs.”30

Both the UDHR and ICCPR ground the rights they encompass in the 
“inherent dignity of the human person.”31 The special nature of the right of 
conscience explains how American Presidents have described or identified 
religious freedom in their annual Religious Freedom Day proclamations.32 
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It is, for example, “integral to the preservation and development of the 
United States” (George H. W. Bush); a “fundamental right of all people” (Bill 
Clinton); one of “the most fundamental freedoms we possess” (George W. 
Bush); a “critical foundation of our Nation’s liberty” (Barack Obama); and 
a “sacred right from Almighty God” (Donald Trump).

Protecting Religious Freedom: The First Amendment

The Free Exercise Clause in the U.S. Constitution “evolved from the 
longstanding protections for religious liberty in early colonial charters and 
state constitutions.”33 These governing documents “protected religious 
liberty as a fundamental, inviolable right.”34 In addition, state constitutions 

“continued to broaden the protection afforded by the colonial charters—con-
firming the fundamental, longstanding, and ubiquitous nature of religious 
protections” by the time the Constitution was drafted.35

Three developments in Virginia informed that drafting. The 1776 Vir-
ginia Declaration of Rights,36 authored primarily by George Mason, equated 
the “duty which we owe to our Creator, and the manner of discharging it” 
with the “free exercise of religion, according to the dictates of conscience.” 
In 1784, Patrick Henry introduced a bill in the Virginia General Assembly 
to pay “teachers of religion.” His colleague James Madison opposed the 
bill, presenting his argument in June 1785 in the form of a Memorial and 
Remonstrance against such religious assessments. Madison quoted from 
the 1776 Virginia Declaration of Rights, arguing that religion and “the right…
to exercise it” must be left up to individual “conviction and conscience.”37

Six months later, the Virginia legislature enacted the Statute for Reli-
gious Freedom. Originally authored by Thomas Jefferson in 1777,38 it held 
that religious freedom is one of the “natural rights of mankind.”39 The Vir-
ginia legislature enacted this statute in 1786, and it became “a foundational 
principle in the First Amendment to the U.S. Constitution, which preserves 
an individual’s right to belief and to choose and exercise faith without gov-
ernment coercion or reprisal.”40

In the 20th century, as government’s increasing intrusiveness caused 
more conflicts with religious practice, the Supreme Court identified several 
principles that informed the First Amendment’s protection of religious 
freedom. In combination, these principles established strict scrutiny as 
appropriate for application in all Free Exercise Clause cases.

 l Only the “gravest abuses, endangering paramount interests,” the 
Court held in 1945, “give occasion for permissible limitation.”41
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 l The permissibility of government action burdening First Amendment 
freedoms must be determined by “the character of the right, not of the 
limitation” that government tries to place on that right.42

 l Government action can violate the First Amendment even if it is “gen-
eral”43 and not targeted explicitly at religious practice.44 A regulation 
may be “neutral on its face” but, “in its application, nonetheless offend 
the constitutional requirement for government neutrality if it unduly 
burdens the free exercise of religion.”45 “The salient inquiry under the 
Free Exercise Clause is the burden involved.”46

Employment Division v. Smith

The long-standing doctrine of constitutional avoidance, Supreme Court 
Justice Louis Brandeis explained, counsels that, even if a constitutional 
question is “properly presented by the record,” the Court will not address 
it “if there is also present some other ground upon which the case may be 
disposed of.”47 Smith failed on both counts. First, whether strict scrutiny 
was the proper standard in Free Exercise Clause cases was not presented 
at all by the record. Neither party raised that issue and, therefore, neither 
briefed nor argued it.48 Second, the obvious “other ground” was the basis 
on which the case came to the Supreme Court, that is, application of strict 
scrutiny. Writing for the Smith majority, however, Scalia did not explain why 
the Court instead chose to address a constitutional issue that was hardly 

“indispensably necessary to the case.”49

In Smith, Scalia insisted that “[w]e have never held that an individual’s 
religious beliefs excuse him from compliance with an otherwise valid law 
prohibiting conduct that the State is free to regulate. On the contrary, the 
record of more than a century of our free exercise jurisprudence contradicts 
that proposition.”50 The proposition that he claimed the Court had never 
supported is the one that, just one year earlier, Scalia himself asserted had 
been well-established by Supreme Court precedent.51

The First Amendment protects “the free exercise [of religion]” itself 
rather than a right limited to certain individuals or to certain kinds of claims. 
Inserting the artificial distinction between generally applicable and targeted 
government action into the Free Exercise Clause is particularly damaging 
to religious freedom in America because government interference with 
religious practice nearly always occurs in the application of generally appli-
cable laws that appear to be religion-neutral.52



 December 6, 2023 | 7LEGAL MEMORANDUM | No. 346
heritage.org

Justice Sandra Day O’Connor explained in her separate Smith opinion 
what the facts of history clearly show:

The First Amendment, however, does not distinguish between laws that are 

generally applicable and laws that target particular religious practices. Indeed, 

few States would be so naive as to enact a law directly prohibiting or burden-

ing a religious practice as such. Our free exercise cases have all concerned 

generally applicable laws that had the effect of significantly burdening a 

religious practice. If the First Amendment is to have any vitality, it ought not 

be construed to cover only the extreme and hypothetical situation in which a 

State directly targets a religious practice.53

The Supreme Court’s decision in Smith contradicted each of its own 
established Free Exercise Clause principles without even suggesting 
that the precedents behind them had been incorrectly decided. Nor did 
it attempt to actually interpret the Free Exercise Clause in reaching its 
conclusion. Rather, the Court took the consequential step of abandoning 
strict scrutiny in nearly all free exercise cases based solely on its speculation 
about the consequences of retaining it.54

Jurisprudential Anarchy? Even if this were a legitimate approach to 
deciding cases, the Court’s speculation was seriously flawed. It claimed, 
for example, that applying strict scrutiny would result in “anarchy,”55 with 

“each conscience [being] a law unto itself,”56 and would “open the prospect 
of constitutionally required exemptions from civic obligations of almost 
every conceivable kind.”57 The Court, however, had applied strict scrutiny 
in free exercise cases for at least three decades before Smith without any 
jurisprudential anarchy.

The Supreme Court’s observations about its own Free Exercise Clause 
precedents also undermined its prediction of such mayhem. First, the 
Supreme Court noted that it had “never invalidated any governmen-
tal action on the basis of the [strict-scrutiny] test except the denial of 
unemployment compensation.”58 Scalia never explained why that narrow 
pattern would suddenly become an avalanche of “constitutionally required 
exemptions from civic obligations of almost every conceivable kind.” Nor 
did he address why, since the Smith plaintiffs were challenging the denial 
of employment compensation, applying strict scrutiny would mark any 
departure from the Court’s pattern of precedents.

Similarly, the Court emphasized that it had never granted a religious 
exemption from “an across-the-board criminal prohibition on a particular 
form of conduct.”59 Even if that observation were constitutionally relevant, 
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the Court did not explain why it should lead to abandoning strict scrutiny 
for all Free Exercise Clause cases involving generally applicable laws, rather 
than confining its holding to the criminal law context.

Withdrawing any constitutional protection for nearly every exercise 
of religion would, Scalia acknowledged, “leav[e] accommodation to the 
political process [and] will place at a relative disadvantage those religious 
practices that are not widely engaged in.”60 Rather than something to be 
avoided, however, the Court said that this was an “unavoidable consequence 
of democratic government,”61 and that uniformly applying strict scrutiny 
was a “luxury” that “we cannot afford.”62 The Supreme Court, however, had 
repeatedly held the opposite. In West Virginia State Board of Education v. 
Barnette,63 for example, the Court held:

The very purpose of a Bill of Rights was to withdraw certain subjects from the 

vicissitudes of political controversy, to place them beyond the reach of ma-

jorities and officials and to establish them as legal principles to be applied by 

the courts. One’s right to life, liberty, and property, to free speech, a free press, 

freedom of worship and assembly, and other fundamental rights may not be 

submitted to a vote; they depend on the outcome of no elections.64

Free exercise claims had fared poorly under strict scrutiny prior to 
Smith, and faced even greater resistance after the Supreme Court explicitly 
abandoned that standard. Less than two years after Smith, a Congressional 
Research Service (CRS) report documented federal and state court deci-
sions rejecting religious exercise claims of all kinds.65 “In only one instance 
subsequent to Smith,” the report found, “has a court found the government 
regulation in question to be a religiously neutral law of general applicability 
but nonetheless held it to violate the free exercise clause.”66 Simply put, 
applying “the principle of non-exemption stated in Smith has resulted in 
the denial of most free exercise claims.”67

Protecting Religious Freedom by Statute

Thirty years ago, with just three negative votes in either the Senate68 or House 
of Representatives, Congress passed the RFRA to protect what President Bill 
Clinton, when he signed it into law, called “the most precious of all American 
liberties.”69 Congressional unity was matched by the support of a grassroots coa-
lition of unprecedented ideological breadth. Everyone rallied around the RFRA’s 
central principle that, as Clinton put it, “the Government should be held to a very 
high level of proof before it interferes with someone’s free exercise of religion.”70
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The RFRA parallels the Supreme Court’s traditional Free Exercise Clause 
jurisprudence in two ways.

 l First, it replicates the strict scrutiny standard, allowing the govern-
ment to substantially burden the free exercise of religion only when 
doing so is “the least restrictive means of achieving some compelling 
state interest.”71

 l Second, it requires that strict scrutiny be applied to all Free Exercise 
Clause claims. The RFRA states its purpose of “restor[ing] the compel-
ling state interest test…and…guarantee[ing] its application in all cases 
where free exercise of religion is substantially burdened.”72 It applies 

“to all Federal law, and the implementation of that law, whether stat-
utory or otherwise, and whether adopted before or after [the RFRA’s 
enactment].”73

Professor Douglas Laycock, a prominent First Amendment scholar who 
helped draft the RFRA, testified before a House Judiciary Subcommittee 
prior to the RFRA’s enactment that it “will legislate across the board a right 
to argue for religious exemptions. RFRA treats every faith and every govern-
ment interest equally. It subjects every claim to the same rule of decision, 
the compelling interest test, and that equal application of a uniform prin-
ciple to all faith and government interests is the intent of the bill.”74

Prisons. Congress also demonstrated the RFRA’s universal application by 
refusing to exempt specific contexts. Some Members of Congress, for example, 
called for an amendment to block the RFRA’s application in the prison con-
text. Strict scrutiny, they claimed, would make it more difficult for wardens 
to run their prisons. The Senate rejected an amendment to this effect offered 
by Senator Harry Reid (D–NV)75 for several reasons:

 l The Supreme Court had already held that prison inmates retain, sub-
ject to some prison-specific limitations, the right to religious exercise.76 
Since Smith had withdrawn virtually any First Amendment protection 
for religious exercise, prison inmates’ right to practice their faith 
would be eliminated altogether if the protection the RFRA was meant 
to restore was similarly unavailable.

 l Prior to Smith, strict scrutiny proved workable in balancing reli-
gious freedom and the government’s interest in proper prison 
administration.77
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 l The Coalition for the Free Exercise of Religion, which included 
many conservative groups that strongly supported law enforcement, 
opposed the Reid Amendment78 because, as Senator Hatch argued, it 
would “set a bad precedent for religious liberty. The real danger lies 
not so much in the exemption of prisoners, but in the choice we are 
making about exempting anyone from the principle of the free exercise 
of religion.”79

Abortion. Scholars had been speculating about theories and arguments 
that pro-life laws violate the Constitution even before the Roe v. Wade 
decision in 1973.80 Swift and serious criticism only highlighted the need, 
especially if the Supreme Court one day overruled Roe, for an alternative 
constitutional foundation for abortion rights. Abortion advocates such as 
Ruth Bader Ginsburg, for example, argued that the Fourteenth Amend-
ment’s Equal Protection Clause would serve that purpose better than the 
Due Process Clause that the Supreme Court had chosen in Roe.81 Another 
theory was that pro-life laws violate the First Amendment by burdening 

“individuals who wish to [obtain an abortion] in a manner consistent with 
their religious beliefs.”82

After extensive debate and hearings, Congress chose to maintain the 
RFRA’s universal application.83 The Coalition for the Free Exercise of 
Religion included groups on both sides of the abortion issue. An exception 
favoring the pro-life side would set the same bad precedent for religious 
liberty that Hatch warned about in the prison context, inviting demands for 
exceptions on other issues.84 It would also undermine support for the RFRA 
by the many organizations in the coalition that favored abortion rights.

Pro-life coalition members accepted this position after concluding that 
the likelihood of success for a religion-based challenge to pro-life laws was 
very remote. Free exercise challenges to pro-life laws face both procedural 
and substantive hurdles. In Harris v. McRae,85 for example, the Supreme 
Court dismissed a free exercise challenge to the Hyde Amendment, which 
restricted the use of Medicaid program funds for abortion. The plaintiffs 
lacked standing to raise the free exercise issue because “none alleged, much 
less proved, that she sought an abortion under compulsion of religious 
belief.”86 In other words, to constitute an exercise of religion, a woman’s reli-
gious beliefs had to affirmatively motivate or compel, not simply passively 
permit or inform, the decision to obtain an abortion. Representative Henry 
Hyde (R–IL), then the leading pro-life member of the House, agreed that 

“the standing rule in Harris precludes any broad-based religious challenge 
to abortion laws.”87
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Substantively, Professor Laycock argued that “in a world where Roe has 
been overruled, the State’s interest in preserving unborn life will be a com-
pelling interest, and a compelling interest will be a complete defense to any 
claim under RFRA. And interest in unborn life will be compelling even if 
Roe is overruled on the ground that the constitutional right to privacy does 
not extend to abortion.”88 Advocates for an abortion exception to the RFRA 
conceded that “it is highly unlikely that any protective abortion statute 
would be enacted without an exception to preserve the life of the mother, 
so that religions requiring abortions would have their concerns met even 
with an abortion-neutral RFRA.”89

Several legal analyses by RFRA supporters also concluded that the 
difficulty of establishing standing and the fact that state laws prohibit-
ing abortion consistently contain an exception when the mother’s life is 
threatened make religion-based challenges to pro-life laws unlikely to 
prevail. Professors McConnell and Laycock, joined by Valparaiso School 
of Law Dean Edward Gaffney, provided a memo to Congress in February 
1991 concluding:

[T]he free exercise of religion does not encompass the right to engage in any 

conduct that one’s religion deems permissible. It protects only conduct that is 

motivated by religious belief. The only instance of which we are aware where a 

sizable religious group teaches that abortion is religiously compelled confines 

that teaching to circumstances so extreme (such as endangerment of the life 

of the mother) that any anti-abortion statute likely to be passed by a state 

would already exempt it.90

In November 1991, 10 national pro-life groups issued a letter stating that 
“[b]ased on our own independent analysis, we do not believe that this leg-
islation could be used to secure a broad, new right to abortion.”91 Leaders 
of pro-life organizations such as the National Association of Evangelicals, 
Concerned Women for America, Traditional Values Coalition, Coalitions for 
America, and the Christian Legal Society endorsed an analysis concluding 
that the “RFRA is already abortion neutral.”92

Congress and grassroots RFRA supporters refused to withhold its 
application from any category of free exercise claims. They embraced the 
principle that, as Laycock explained in a House RFRA hearing, uniformly 
applying strict scrutiny means that everyone has “a right to argue for reli-
gious exemptions”93 under the same standard. “RFRA treats every faith and 
every governmental interest equally.”94
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The principle that the exercise of religion is an inalienable right that should 
be protected uniformly by a robust standard like strict scrutiny is not only 
consistent with the preferred status of the right of conscience but, as a practical 
matter, is important in times, like today, of social and cultural flux. In Gallup 
polls, the percentage of Americans who say that religion is “very important” in 
their own lives has been declining for more than 20 years; the percentage who 
say it is “fairly important” has remained unchanged; and the percentage who 
say it is “not very important” has more than doubled,95 as has the percentage 
who disclaim any religious affiliation.96 The same percentage of Americans 
describe themselves as “born-again” or evangelical Christians as the percentage 
that hardly ever attend a religious service.97 In fact, the same percentage of 
U.S. Christians believe that “being patriotic” is as “‘essential’ to what being a 
Christian means to them” as regularly attending religious services.98

Americans’ understanding and beliefs about religious freedom are also 
changing. There continues to be strong support for the general idea of 
religious freedom. The Becket Fund for Religious Liberty’s latest Religious 
Freedom Index reveals that more than 90 percent of Americans “completely” 
or “mostly” support the freedom to choose a religion, worship without fear 
of persecution, and practice a religion in daily life without facing discrim-
ination.99 Similarly, in a 2020 poll by the Associated Press and the NORC 
Center for Public Affairs Research, for example, 81 percent said that issues 
related to religious freedom are important to them, and 80 percent believe 
that freedom of religion is important for a healthy society.100

At the same time, many have an increasingly selective attitude toward 
recognizing, and protecting against, concrete threats to religious freedom. 
For example:

 l Forty-four percent say their own rights or freedoms are being threat-
ened “by others’ claims about their freedom of religion,” while 60 
percent deny that religious freedom claims by religious groups 
threaten the freedoms or rights of others.101

 l The percentage who see a violation of religious freedom in a hypotheti-
cal scenario varies considerably based on the religious affiliation of the 
individuals involved.102

 l A majority see no threat to religious freedom in the government forc-
ing religious businesses, colleges and universities, and even houses 
of worship to provide insurance coverage for birth control over their 
religious objections.103
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Abandoning Religious Freedom: A Timeline

For an inalienable and preferred right, religious freedom has been on 
something of a legal roller coaster ride for the better part of a century.

 l From 1940, when the Supreme Court applied the Free Exercise Clause 
to the states by incorporating it into the Fourteenth Amendment, until 
Smith in 1990, the Constitution set a high bar for any state or federal 
government action burdening the free exercise of religion.

 l Smith eliminated that protection altogether for all but the tiny fraction 
of Free Exercise Clause claims that challenged government actions 
explicitly targeting religious practice.

 l The RFRA restored the universal application of strict scrutiny to all 
state and federal government burdens on religious practice.

 l The Supreme Court in City of Boerne v. Flores104 limited the RFRA’s 
application only to federal government actions.

 l Some states have enacted their own version of the RFRA to apply strict 
scrutiny to state government actions.

 l Under Smith, Americans have no constitutional protection against 
“generally applicable” federal government action that interferes with 
religious practice. Based on 2022 data, 170 million Americans—more 
than half the nation’s population—also lack any protection from state 
government interference because the federal RFRA does not apply to 
the states, and the states in which these Americans live do not have 
their own versions of the RFRA.

And now, as the RFRA turns 30 years old, a campaign is underway to limit 
it even further by blocking its application entirely from substantial areas 
of federal statutory and regulatory law.

The Equality Act. The Equality Act105 would amend seven federal stat-
utes106 to prohibit discrimination on the basis of sexual orientation and gender 
identity in areas such as places of public accommodation, employment, hous-
ing, credit, and jury service. It provides that the RFRA “shall not provide a 
claim concerning, or a defense to a claim under, a covered title, or provide a 
basis for challenging the application of enforcement of a covered title.”
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If the Equality Act becomes law, therefore, no one could claim that any 
federal government action under any of these statutes burdened their exer-
cise of religion. The government could, either intentionally or incidentally, 
limit, restrict, or even prohibit religious practices without any regard for 
religious freedom whatsoever.

Legislation to prohibit this category of discrimination has been 
introduced in Congress since the 1990s. The earliest versions, titled the 
Employment Non-Discrimination Act, were limited to amending Title 
VII of the Civil Rights Act and exempted religious organizations.107 Since 
becoming the Equality Act in the 114th Congress,108 however, the bill itself 
includes no language protecting religious freedom and, as noted, would 
now block any protection that the RFRA might have provided far beyond 
the employment context. Religious organizations would have no recourse 
to being required to hire individuals who neither shared nor would abide 
by their beliefs or teachings on sexuality. Professor Laycock writes that 
the Equality Act “goes very far to stamp out religious exemptions…. This 
would be the first time Congress has limited the reach of RFRA. This is not 
a good-faith attempt to reconcile competing interests. It is an attempt by 
one side to grab all the disputed territory and to crush the other side.”109

The Women’s Health Protection Act. The Women’s Health Protection 
Act (WHPA)110 purports to prohibit any government, down to the level of 
towns or villages, from doing anything that might even “implicitly…single 
out abortion” for regulation in any way different than it treats “medically 
comparable procedures.” Yet the Supreme Court, in Roe v. Wade itself, 
acknowledged that “the developing young in the human uterus” makes the 
right to abortion “inherently different” from other privacy rights.111 Even 
while creating a right to abortion, Justice Harry Blackmun’s opinion in Roe 
refers to “unborn children,”112 the “mother,” or “women” dozens of times. 
The WHPA, in contrast, contains only two references to “women” (one of 
them in the title of bill), ignores “child” entirely, and replaces “mother” with 

“pregnant person.”
The WHPA would prohibit any government from imposing 10 specific 

types of limitations or requirements or taking any other step that might 
“make abortion services more difficult to access.” This includes anything 
that, for example, could “deter a patient in accessing abortion services” or 

“indirectly increase the cost of providing [or] obtaining abortion services.”
Under the WHPA, the government could not take any of these actions 

even after viability, which the bill defines as “the point in a pregnancy at 
which…there is a reasonable likelihood of sustained fetal survival outside 
the uterus,” if the abortionist says an abortion is necessary “to protect the…
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health of the patient.” And the WHPA provides that it “supersedes any 
inconsistent Federal or State law…whether adopted prior to or after the 
date of enactment of this Act.” This appears not only to prohibit new pro-life 
laws, but to require repeal of any existing ones. Finally, the WHPA would 
prohibit any government official from enforcing “any law, rule, regulation, 
standard, or other provision having the force of law that conflicts with any 
provision of this Act…including the Religious Freedom Restoration Act.”

Litigation over the birth control mandate in the Patient Protection and 
Affordable Care Act113 (ACA) provides stark examples of how, by blocking the 
RFRA’s application, the WHPA would have a devastating impact on religious 
freedom. The ACA, for example, required employers to provide, at no cost to 
employees, insurance coverage for “preventive” care, including FDA-approved 
birth control in the form of 16 contraceptives, and four abortifacients.114 In 
Burwell v. Hobby Lobby Stores, Inc., the Supreme Court held that, as applied to 
religious business owners, the mandate did not meet the strict scrutiny standard 
under the RFRA. Had the WHPA been enacted, it would have blocked any 
protection that the RFRA provided and employers such as Hobby Lobby and 
religious organizations such as the Little Sisters of the Poor115 would have been 
required to provide abortion-related services as part of their health care plans.

The WHPA would prohibit any limitation or requirement that is “reason-
ably likely to result in a decrease in the availability of abortion services in a 
given State or geographic region.” Since reducing the number of health care 
personnel available to facilitate abortions would have this effect, the WHPA 
would block any law or regulation that would protect religious health care 
workers from participating in abortions, and doctors and nurses who have 
religious objections to participating in abortions could be compelled to do so.

The Do No Harm Act. The Do No Harm Act116 would amend the RFRA 
itself to block its application to “any provision of law or its implementa-
tion that provides for or requires a protection against discrimination or 
the promotion of equal opportunity.” The full impact of this legislation is 
difficult to grasp. It does not define what constitutes “promotion of equal 
opportunity,” but does single out the Civil Rights Act of 1964, the Americans 
with Disabilities Act, the Family and Medical Leave Act, and the Violence 
Against Women Act for exemption from the RFRA. It also provides that the 
RFRA would not apply to “protecting collective activity in the workplace” 
or any law requiring “access to, information about, a referral for, provision 
of, or coverage for, any health care item or service.” If the Do No Harm Act 
were enacted into law, for example, the RFRA would provide no protection 
for parents who are denied access to information about what their minor 
children are being taught about sexuality in public schools.
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Each of these bills would do exactly what Congress and the Coalition for 
the Free Exercise of Religion rejected in 1993. Some government burdens 
on the free exercise of religion would be evaluated under strict scrutiny, 
while others would not. Some government actions would be insulated from 
any RFRA challenge, while others would not. Individually, and especially in 
combination, these bills would carve exceptions into the RFRA that dwarf 
those, such as for prisons and abortion, rejected in 1993.

The Equality Act’s legislative findings include the assertion that it “fur-
thers the compelling government interest in providing redress” for the 
harms “that result from discrimination” and does so “in the least restrictive 
way.” If this is true, then RFRA challenges within the contexts defined by 
the Equality Act would meet the requirements of strict scrutiny. Instead, 
like the other bills, the Equality Act would deny Americans the opportu-
nity even to raise the claim that their right to exercise religion had been 
burdened. They would establish an absolute, rather than a compelling, gov-
ernment interest.

When the Senate Judiciary Committee hearing on the RFRA opened on 
September 18, 1992, Senator Edward Kennedy (D–MA) emphasized that the 
RFRA created “no new rights for any religious practice or for any potential 
litigant. Not every free exercise claim will prevail. It simply restores the 
long-established standard of review…that requires courts to weigh free exer-
cise claims against the compelling State interest standard.”117 Grassroots 
groups and Members of Congress who professed agreement with Kennedy 
in 1993 openly reject that principle today.

Grassroots Groups. In a letter on behalf of the Coalition for the Free 
Exercise of Religion dated October 20, 1993, less than one week before 
Congress passed the RFRA, the coalition chairman wrote Senators to 
encourage their support of the RFRA and to oppose exemptions such as the 
Reid amendment. “No right of American citizenship,” the letter stated, “is 
more precious than religious liberty.”118 Coalition members were endorsing 
what the RFRA had been about all along—the preferred status of religious 
freedom, protected uniformly by strict scrutiny.

Today, at least 15 of the organizations119 listed on the coalition’s letterhead 
have abandoned religious liberty by publicly endorsing one or more of the 
bills described above. They opposed RFRA exceptions in 1993, but demand 
them now, preferring their political objectives to what they once stated is 
one of the most precious rights of American citizenship.

The American Civil Liberties Union (ACLU), for example, was a promi-
nent early member of the coalition, and also signed a separate letter strongly 
opposing any amendment to the RFRA.120 ACLU President Nadine Strossen 
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testified before both the House Judiciary Subcommittee on Civil and Con-
stitutional Rights and the Senate Judiciary Committee, telling both bodies 
that the “rights enshrined in the First Amendment have traditionally been 
considered preferred rights.”121 The RFRA, Strossen asserted, would restore 

“religious liberty to its rightful place as a preferred value and a fundamental 
right.”122 That status was secured by strict scrutiny and maintained by its 
uniform application. Further, Strossen stressed that “by definition, the 
nature of a fundamental right is that it should be one that is not dependent 
on the good graces of the legislature.”123

Today, however, the ACLU has abandoned religious liberty by endors-
ing the Equality Act,124 the Women’s Health Protection Act,125 and the Do 
No Harm Act.126 Each would create much broader exceptions to the RFRA 
thanthe ACLU strongly opposed in 1993.

People for the American Way was also an original coalition member 
and its president, John Buchanan, testified in support of the RFRA 
before the House Judiciary Subcommittee on Civil and Constitutional 
Rights.127 He explained that the RFRA would “effectively reestablish 
the standard that’s been used by the Court for decades when review-
ing government restrictions on religious activity.”128 The strict 
scrutiny standard guaranteed “that a thoughtful balancing test had 
been applied.”129 Buchanan emphasized that the RFRA would not show 

“favoritism toward any particular faith or practice, neither endorsing or 
opposing any particular faith or practice.”130 In addition, People for the 
American Way joined the ACLU in the letter specifically opposing any 
amendments or exceptions to the RFRA.

Today, however, People for the American Way has abandoned religious 
liberty by endorsing each of the bills that would show the very favoritism 
that the organization opposed in 1993. They would, in effect, prohibit any 
balancing test, thoughtful or otherwise, and guarantee that the right to 
exercise religion would always lose out to certain political interests.

Current Senators. Members of Congress who supported the RFRA in 
1993 are similarly abandoning religious freedom. The bill that President 
Clinton signed into law, H.R. 1308, was introduced by then-Representative 
Charles Schumer (D–NY), the current Senate Majority Leader. Eight other 
current Democratic senators were also serving in the House when it passed 
the RFRA in October 1993: Sherrod Brown (D–OH), Ben Cardin (D–MD), 
Tom Carper (D–DE), Mike Crapo (R–ID), Richard Durbin (D–IL), Jack 
Reed (D–RI), Bernie Sanders (D–VT), and Ron Wyden (D–OR). Several of 
them co-sponsored the RFRA and, as the House passed it without objection, 
each of them supported the RFRA without exception or amendment.
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Some went even further, advocating the RFRA in House floor speeches. 
Cardin, for example, co-sponsored the RFRA and spoke “in strong support” 
of it in a May 1993 speech.131 He explained that the RFRA would “restore 
the requirement that the government demonstrate a compelling interest 
in order to restrict the free exercise of religion.”132 He offered examples of 
cases that, under Smith, were decided under the “lesser valid government 
purpose standard.” Cardin argued that strict scrutiny was the appropriate 
standard for all free exercise cases.

Since joining the Senate, each of the Democrats in this group of former 
RFRA supporters have co-sponsored one or more of the bills that would 
selectively apply the RFRA. Each of them, including Cardin himself, 
reject what Cardin endorsed in 1993, that strict scrutiny should be uni-
formly applied to every claim that government has burdened the exercise 
of religion.

Three current Republican Senators were serving there in 1993: Charles 
Grassley (R–IA), Mitch McConnell (R–KY), and Patty Murray (D–WA). 
Each of them voted against the Reid Amendment to keep the RFRA free of 
exceptions and voted for the RFRA’s final passage. Today, however, Murray 
has co-sponsored all three of the bills that would gut the RFRA.

One other current Senator has direct ties to the RFRA. When he was 
Attorney General of Connecticut, Richard Blumenthal (D–CT) signed a 
letter dated October 19, 1993, opposing the Reid Amendment and “advo-
cating RFRA without amendment.”133 As a Senator, however, Blumenthal 
has several times introduced the Women’s Health Protection Act134 and 
co-sponsored both the Equality Act and the Do No Harm Act. He argued in 
1993 that strict scrutiny would strike “a proper balance between the right 
to exercise religion” and government objectives. Today, he opposes trying 
to seek a balance at all.

When President Joe Biden served in the Senate, he introduced the RFRA 
on October 26, 1990,135 and chaired the September 18, 1992, Senate Judiciary 
Committee hearing on the bill. He voted against the Reid Amendment and 
for the RFRA’s final passage. As President, however, Biden called for passage 
of the Equality Act in his 2022 State of the Union address136 and criticized 
the Senate for failing to pass the Women’s Health Protection Act.137 He has 
turned his back on the very legislation that he introduced.

Current House Members. On the House side, 17 current Members were 
serving there in 1993.138 Each of them supported the RFRA’s passage, and 
nine of the 14 Democrats in this group were also co-sponsors. Today, each 
of these 14 Democrats has co-sponsored or voted for one or more of the bills 
that would gut the RFRA.
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Conclusion

The steps taken to protect something indicate its value. Strict scrutiny 
is the most rigorous standard in American law. Requiring that government 
may interfere with the exercise of religion only as a last resort and, even 
then, only as much as necessary identifies it as a preferred inalienable 
right.139 Applying strict scrutiny to all claims that government has burdened 
religious practice prioritizes the “character of the right” rather than the 
limitation government seeks to impose on it.140

Applying instead what Cardin called the “government purpose” stan-
dard, or applying strict scrutiny selectively to some free exercise claims 
but not others, devalues what for centuries has been “among the most 
treasured birthrights of every American.”141 Rather than the exercise of 
religion taking precedence “over the demands of civil society,” as the 
Founders designed it, this approach subjugates religious freedom to 
the government’s political or ideological objectives. Religious freedom 
becomes whatever the government allows—the opposite of what making 
the free exercise of religion the first individual freedom in the Bill of 
Rights was intended to achieve.

This is what the Supreme Court accomplished in Employment Division 
v. Smith, creating “two separate standards for the protection of religious 
freedom.”142 It is also what, despite political and ideological differences, 
Members of Congress and grassroots groups sought to change by enacting 
the RFRA. They rejected the balkanization of religious freedom.

When People for the American Way president John Buchanan testified 
in support of the RFRA in a September 1990 House hearing, he asked what 
could unite “people who are not often united in this society.”143 His answer: 

“We are united in support of this legislation because it seeks to protect the 
fundamental principle of religious freedom”144 and application of strict 
scrutiny to all free exercise claims.

Today, a campaign is underway to do to the RFRA what Smith did to the 
First Amendment, selectively applying strict scrutiny to some free exercise 
claims while withholding that protection from others. Members of Con-
gress who once called for the RFRA’s application of strict scrutiny to all 
government action now want to prevent that application to government 
action that furthers their political agenda. And organizations—including 
Buchanan’s People for the American Way—are today endorsing legislation 
that would do what they rejected in 1993, allowing government to restrict 
or even prohibit religious practices that might be inconsistent with that 
same agenda.
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Representative Hyde argued in May 1993 that neither the First Amend-
ment prior to Smith, nor the RFRA since then, guarantee “that religious 
claimants bringing free exercise challenges will win, but only that they have 
a chance to fight.”145 The campaign today would deny any chance to defend 
what was once considered a preferred inalienable right when doing so might 
resist certain political interests. As the RFRA turns 30, the very threat to 
religious freedom that it was enacted to address is once again rising and 
threatening this most fundamental of rights.

Thomas Jipping is a Senior Legal Fellow in the Edwin J. Meese III Center for Legal and 

Judicial Studies at The Heritage Foundation.
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