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KEY TAKEAWAYS

The Consumer Financial Protection
Bureau’s funding scheme poses a chal-
lenge to the divided form of government
set forth in the U.S. Constitution.

In CFPB v. Community Financial Services,
the Supreme Court of the United

States will determine whether that
challenge makes the funding scheme
unconstitutional.

The Court should hold the arrangement
unconstitutional because, if allowed

to endure, it would accelerate the drift
toward federal administrative control.

helogic of the funding scheme behind the Con-
sumer Financial Protection Bureau (CFPB)
poses a challenge to the limited and divided
form of government set forth in the U.S. Constitution.
In a case slated for argument this fall, CFPB v. Com-
munity Financial Services, the Supreme Court of the
United States will determine whether that challenge
makes the funding scheme unconstitutional or whether
itis a permissible innovation within the constitutional
framework. The Court should hold the arrangement
unconstitutional because the CFPB’s independent
funding exemplifies a principle without limits, the tri-
umph of modern expedience over republican prudence,
that if allowed to endure would accelerate our nation’s
drift toward federal administrative control.
The Framers vested Congress alone with the power
to spend money and reinforced the exclusivity of that
body’s “power of the purse” with the command set
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down in the Appropriations Clause that “no money shall be drawn from
the treasury, but in consequence of appropriations made by law.”

Nevertheless, the CFPB has enjoyed from its inception the right to deter-
mine its own annual funding needs and to draw that funding directly from
the coffers of the Federal Reserve. This contrasts with the vast swath of
federal regulatory bodies and enforcement agencies, like the Securities
and Exchange Commission and the Department of Justice, that are obliged
to go to Congress annually to seek funding for their operations. The 111th
Congress created this state of affairs in 2010 when it passed the Dodd-Frank
Wall Street Reform and Consumer Protection Act. Proponents of that law
insisted that to avoid future crises, the bureau must be “totally independent”
of the political branches and thus be funded only through monies that under
the law are “not Government funds...or appropriated monies.”?

Yet when the constitutionality of this funding arrangement was chal-
lenged, the bureau and its supporters took a markedly different stance,
arguing that the funds were in fact “appropriated” in the constitutional
sense even if Dodd-Frank and a litany of the bureau’s past public statements
indicated otherwise.? According to their revised assessment, Congress satis-
fied the Appropriations Clause once and for all when it enacted Dodd-Frank
and established the bureau’s perpetual funding entitlement. Thus, every
time the bureau debits funds from the Federal Reserve, it does so “in con-
sequence of appropriations made by law.” The Constitution, they maintain,
requires nothing more than what the 111th Congress already did, and annual
appropriations, while typical, are not constitutionally required.

The lower courts split in their assessment of that argument. The Second
Circuit Court of Appeals accepted it at face value, concluding that Dodd-
Frank was a lawful appropriation because it specified the purposes for and
a limit on the bureau’s funding (12 percent of the Fed’s annual operating
expenses).* In the Second Circuit’s estimation, requiring that appropria-
tions be time-limited would be a purely judge-made rule supported neither
by the text of the Constitution nor by the history of appropriations. That
case is not before the Court this term, but the underlying argument is.

The Fifth Circuit Court of Appeals took a more jaundiced view. Drawing on
the Founders’ well-documented concerns about the need to keep the power of
the purse firmly in the hands of the people’s elected representatives, the Fifth
Circuit reasoned that the Constitution forbade Congress from delegating its
duty to appropriate funds to the executive branch.® By vesting the CFPB with
apermanent entitlement to funding, however, the 111th Congress had done
just that and had cut the ties that bound the bureau and future Congresses.
The Fifth Circuit declined to say how often appropriations must occur to
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comply with the Constitution. Instead, it concluded that “[w]herever the
line between a constitutionally and unconstitutionally funded agency may
be, this unprecedented arrangement crosses it.”® That case is now before the
Supreme Court and will be decided this term.

The Court has been receptive to legal challenges vindicating the horizon-
tal separation of powers among the three federal branches. Moreover, the
Court has been cognizant of the specific ways in which the CFPB operates
on the outer margins of our constitutional order. In 2020, in an opinion
written by Chief Justice John Roberts, the Court held that the bureau’s
director enjoyed unconstitutional insulation from removal by the Presi-
dent.” In that opinion, the Court commented that the bureau’s “financial
freedom makes it even more likely that the agency will ‘slip from the Exec-
utive’s control, and thus from that of the people.””® In dissent, Justice Elena
Kagan disagreed, noting that the bureau’s “budgetary independence comes
mostly at the expense of Congress’s control over the agency, not the Pres-
ident’s.”® Justice Kagan was right, but the question of Congress’s control
was not before the Court then. It is now.

Nevertheless, it is uncertain whether the Court will follow the Fifth Cir-
cuit rather than the Second when it confronts the question of the CFPB’s
funding directly. The reasons for this are practical, historical, and legal.

On the practical front, the Court is keenly aware that a small but import-
ant set of entities are funded outside the annual appropriations process, the
Federal Reserve chief among them. The Fifth Circuit tried to ameliorate this
concern by noting that no agency enjoys quite the level of financial inde-
pendence that the CFPB does.' Yet the question is not whether distinctions
can be made (they can), but whether the distinctions can be made legally
relevant such that the Court could hold the CFPB’s funding unconstitu-
tional without calling into doubt the constitutionality of the Fed.

The practical problem bleeds over into a historical one. Courts often
define the contours of vague constitutional terms by looking to historical
practices, particularly those prevailing in and around the Constitution’s
ratification. An agency organized like the CFPB would have been utterly
alien to the minds of the Framers.! But historically, congressional practice
concerning appropriations has been something of a hodgepodge, and the
Federal Reserve is but one example of the heterodox methods Congress
has employed. As one scholar explains, “Congress’s longstanding practices
of permanent and lump-sum appropriations, combined with the histor-
ical exemption of government funds from the usual separation of power
constraints, makes imposing special delegation constraints on appropria-
tions hard to justify.”*2 Thus, discerning a principled set of boundaries from
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congressional precedent, with all its drifting inconsistency, poses a problem
for members of the Court who are inclined to use history as the litmus test
for constitutionality.

That concern opens the deeper interpretive question of how and when
to venture beyond the constitutional text and rely on structural principles
or even background principles of law as the grounds for deciding consti-
tutional questions. As the dueling opinions from the Second and Fifth
Circuits demonstrate, the laconic text of the Appropriations Clause is by
itself likely insufficient to deem the CFPB’s funding mechanism uncon-
stitutional. That does not make the Fifth Circuit’s opinion wrong, but it
requires resort to the (sometimes controversial) insight that text alone may

“give[] incomplete or misleading answers to important questions about the
law” and thus “needs to be supplemented with attention to our entire legal
framework because our legal system relies not just on written texts but also
on an unwritten law.”?

The Consumer Financial Protection Bureau

Created in the aftermath of the 2008 financial crisis, the CFPB was
born from the concern that mainstay financial products like mortgages
had been freighted with such quantities of legal and economic jargon that
their underlying risks were incomprehensible to the average person. There
was additional concern that, as it had before the crisis, investor appetite for
financial instruments like mortgage-backed securities and collateralized
debt obligations would provide incentives to lenders to inflate the number
of mortgages and consumer product loans by lending to unqualified buyers
whose low credit ratings made full repayment unlikely.**

Elizabeth Warren, then a professor at Harvard Law School, advocated for
the creation of a federal “financial product safety commission” to ensure
that the financial services industry did not sacrifice “consumer safety” to
profit motives.”® Using the Consumer Product Safety Commission as an
analogy, she envisioned Congress creating a new multimember body that,

“[f]ree of legislative micromanaging,” would review financial products,
establish disclosure guidelines, and ban or modify the sorts of terms and
conditions that enabled exploitative practices.'

In the abstract, Warren’s proposal had a commonsense appeal to Ameri-
cans who were beginning to reckon with the business and regulatory failures
behind the financial crisis. Yet the form Warren’s idea took in legislation
ensured that the bureau would become a persistent source of legal contro-
versy. When Representative Barney Frank (D-MA) introduced legislation
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in the House reifying Warren’s idea, the bill gave the proposed agency a
permanent funding source outside the annual process of congressional
appropriations.”” The version later introduced by Senator Christopher Dodd
(D-CT) retained the bureau’s budgetary independence and reduced the
multimember body to a single director.'®

From the outset, these features made the CFPB an outlier. Independent
financial regulators like the Federal Reserve are governed by multimember
bodies, and agencies that perform similar market regulatory functions like
the Federal Trade Commission and the Commodity Futures Trading Com-
mission are multimember bodies and are required to seek funding through
Congress’s annual appropriations process. Collectively, these features led
the Supreme Court to comment that an “agency with a structure like that
of the CFPB is almost wholly unprecedented.””

The CFPB’s advocates made no secret of why they favored these anom-
alous features: In their minds, the bureau could remain pure in its motives
and zealous in its enforcement only if it remained isolated from congressio-
nal politics.?° To ensure that independence, the architects of Dodd-Frank
went to great lengths to establish perpetual funding for the bureau outside
of Congress’s influence. Specifically, Dodd-Frank dictated that:

e “Each year (or quarter of such year)...the Board of Governors shall
transfer to the Bureau from the combined earnings of the Federal
Reserve System, the amount determined by the Director to be rea-
sonably necessary [not exceeding 12 percent of the Fed’s operating
expenses[;]”*

e “[T]he funds derived from the Federal Reserve System...shall not be
subject to review by the Committees on Appropriations of the House
of Representatives and the Senate[;]”%2

e “All amounts transferred to the Bureau under subsection (a) shall be
deposited into the Bureau Fund.... The interest on, and the proceeds
from the sale or redemption of, any obligations held in the Bureau
Fund shall be credited to the Bureau Fund;”?® and

¢ “Funds obtained by or transferred to the Bureau Fund shall not be
construed to be Government funds or appropriated monies.”**

The legislators’ desire to create an entity that would be self-sustaining
and unsupervised is evident. A specific feature worthy of further comment
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is the separate Bureau Fund, in which the CFPB is permitted to retain all of
the funds it receives and invest some portion of them rather than remitting
them to the Treasury as almost every other agency must.

In other words, as some amici have noted in their briefs to the Supreme
Court, the Bureau Fund is a “nest egg.” Technically, if the bureau determines
that its funding needs for any given year will exceed the 12 percent threshold,
then the bureau must ask Congress for more funding.? More than a decade
of CFPB operating budgets indicates that this scenario is more theoretical
than real as the bureau has never exhausted its annual entitlement.?® The
Bureau Fund, however, allows the CFPB to exceed the annual spending cap
by drawing on the revenue from its investments rather than presenting
themselves before an elected body. The Fund is, at the very least, a further
hedge against the remote possibility that Congress could ever have a role
in reviewing the CFPB’s funding or curtailing its activities. It also means
that even if some future Congress passed legislation returning the CFPB
to the normal appropriations process, the endowment in the Bureau Fund
could allow continued independence until or unless Congress restored that
money to the Treasury.

The significance behind Dodd-Frank’s funding provisions is easier to
understand in context: During the 111th Congress, Democrats outnumbered
Republicans in both the Senate (59 to 41) and the House (257 to 178).%” Thus,
it is fair to say that the “CFPB and its financing structure was the prod-
uct of a Congress and administration under the control of a single party,
determined to insulate the newly created agency against interference by a
president or a future Congress under the control of the other party.”2®

Today, the bureau’s defenders strenuously maintain that total financial
independence is indispensable to the bureau’s efficacy even as other agen-
cies continue to carry out their missions without this insulation.?® In other
words, the CFPB’s advocates are committed to the paradox that the only
way the bureau can protect the people is if it remains protected from the
people. In this way, unaccountability becomes the operational philosophy
for an arm of an ostensibly republican government.

That arm, it should be noted, is a uniquely powerful one. The bureau sits
atop not only alarge stockpile of cash, but also a sprawling mass of authority
that consists of Dodd-Frank’s mandate to prohibit “any unfair, deceptive,
or abusive act or practice” and the mandate to enforce 18 additional federal
statutes relating to consumer protection.?® Within this legal constellation,
the CFPB “acts as a mini legislature, prosecutor, and court, responsible for
creating substantive rules for a wide swath of industries, prosecuting viola-
tions, and levying knee-buckling penalties against private citizens.”®! While
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the federal administrative archipelago consists of many powerful actors,
the bureau may represent the most complete concentration of powers in
any single government entity.3?

The Appropriations Clause

The second major character in this drama is the Appropriations Clause,
the constitutional provision that challengers maintain the CFPB’s perpetual
funding violates.

The Text. The Appropriations Clause states that “no money shall be
drawn from the treasury, but in consequence of appropriations made by
law.”®3 On its face, the text is fairly simple; it is an injunction against the
accessing of public funds by other branches without express permission
from the people’s elected representatives. But the clause is not merely a lim-
itation on the non-legislative branches; it contains a command to Congress
itself: If Congress wants certain matters carried out, then it is Congress’s
responsibility to see that they are funded.?* The clause’s function is not to
confer any new distinct power on Congress; Article I, Section 8, Clause 1 of
the Constitution already vests Congress with the antecedent power to spend
public funds. Thus, the Appropriations Clause performs a function other
than empowering Congress; it entrenches the exclusivity of Congress’s
spending power and conditions its exercise specifically on the enactment
of “appropriations made by law.”

This phrase is the kernel of the controversy between the CFPB and its
critics. Under the clause’s plain terms, the prerequisite to withdrawing
money is not merely a law in the generic sense, but an appropriation by
law. The difference may sound semantic, but it affords solid footing to the
contention that “[n]ot every creation of spending authority qualifies, ipso
facto, as an ‘Appropriation[ | made by Law’ under the Constitution.”®® That
raises the question: What sort of congressional enactment qualifies as a
lawful appropriation? Unfortunately, the clause’s text does not answer that
question. “The appropriations clause...is neither self-defining nor self-exe-
cuting.”®¢ Thus, it is necessary to search through other sources to determine
the constitutional parameters of an appropriation.

Historical Background. The clause’s history helps to refine the pic-
ture. The Appropriations Clause is no ancillary provision lodged carelessly
between mightier powers; rather, it is a feature “at the foundation of our
constitutional order.”®” “The separation between the Executive and the
ability to appropriate funds was frequently cited during the founding era
as the premier check on the President’s power.”?®
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Drawing on the bloody, sometimes regicidal, conflicts of Great Britain,
the Framers appreciated the need to vest the “power of the purse” exclu-
sively in the legislature.* Federalists like James Madison saw legislative
control of funding as the germinal power from which “infant and humble
representation of the people” grew into a force able to “reduc[e]...all the
overgrown prerogatives of the other branches of the government.”*® Because
the “legislative department alone has access to the pockets of the people...a
dependence is thus created in” the other departments of government.* The
Federalists, it seems, understood the need not only to lodge the funding
power in the legislature, but also to make that power exclusive to that body
lest the other departments forget their fiscal dependence.

Concerns over the potency of the funding power led the Framers to a
further refinement: Bills raising the requisite funds were to originate only
in the House of Representatives—the only branch then elected directly by
the people and subject most frequently to electoral accountability.*? The
Origination Clause, while separate from the Appropriations Clause, serves
to highlight the centrality of government funding as a concern at the Con-
stitutional Convention and illustrates the convention’s consistent response:
Keep the funding power as close to the people as possible.

The Anti-Federalists—contemporaries who opposed the centralizing
designs of the Constitution’s authors—were at least equally concerned
about possible misuse of the funding power. They were presciently fearful of
the aggrandizing tendency of federal power in general and executive power
in particular.*® In the power of the purse, they saw the means by which the
federal government could slip the restraints of enumerated powers and
realize the ambition to be an all-encompassing authority. Throughout the
ratification debates, the Anti-Federalists maintained that if the power of
the purse was to reside anywhere in the new federal government, it must
be solely within the legislature.** In the face of their critiques, the Con-
stitution’s “separation of purse and sword was the Federalists’ strongest
rejoinder to Anti-Federalist fears of a tyrannical president.”*®

The Federalists and Anti-Federalists differed greatly in their views of how
republican principles ought to be embodied in government, but they agreed
that the funding power must be exclusive to the legislature and must be
entrusted to that branch of the legislature representing what their English
predecessors called the commons: the House of Representatives.*

Historical Application. Congress’s modes of appropriation in the era
following ratification varied in the particulars, but no analogue emerges
from that variety to validate the means Congress used when fund-
ing the CFPB.
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Before their separation from Great Britain, inhabitants of the colonies
kept a tight rein on the salaries of local officials and judges by “limit[ing]
appropriations for these purposes to one year’s duration.”*” “A few appro-
priations practices have existed since the Founding—such as annual
appropriations, appropriations being separate from legislation, and orig-
ination of appropriations measures in the House.”*® The early Congresses
enacted appropriations separately from substantive legislation because
appropriations were time-limited while legislation was intended to be per-
manent until repealed or until the date specified in its own terms.*

The practices that prevailed following the Constitution’s ratification
affirm that only certain kinds of enactments are appropriations. They also
affirm that Congress took seriously the need to maintain regular direct
control of the executive branch’s funding by imposing a temporal norm
of annual appropriations, which ensured that every Congress had its say.*®

Nevertheless, Congress at times would slacken its tether on the executive
branch. “From 1789-1791, the First Congress made lump-sum appropria-
tions for the entire Government—sums not exceeding specified amounts for
broad purposes.”™ It was Alexander Hamilton, then Secretary of the Trea-
sury, who engineered this relatively freewheeling approach that empowered
the executive branch with discretion in the spending arena,** but Hamilton
limited himself to annual appropriations, which conferred discretion on
the executive branch only for limited intervals.>® Moreover, his lump-sum
approach was sufficiently scandalous to produce congressional backlash.>*

Hamilton’s successor, Albert Gallatin, fought both as a Congressman and
as Secretary of the Treasury to restore greater specificity, and thus oversight,
to the appropriations process.>® Gallatin was determined that the practices
prevailing during the period of Federalist governance should not become
precedent lest Congress be reduced to “a mere machine, the convenience
used by Government for the purpose of raising up supplies; the medium
through which the Executive reaches with ease the purse of the people.”*®

Gallatin succeeded partially in restoring the executive’s dependence on
Congress, the notable exception being in military affairs—an area soaked with
executive prerogative like no other—where Congress continued to allow the
executive branch some discretion to shift appropriated funds among a variety of
priorities.”” Even there, however, executive accountability and fiscal dependence
were not lost because Congress could rely on a temporal backstop to executive
discretion: Concerning the “support [of ]| Armies,” the Constitution provided
that “no Appropriation of Money to that Use shall be for a longer Term than
two Years.”*® Thus, for all their innovation and presumption, the Hamiltonian
practices offer no direct precursor to the CFPB’s perpetual funding.
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In its petition for certiorari, the CFPB identifies the two Founding-era
examples most analogous to the perpetual self-funding authority the bureau
enjoys: “anational Post Office, to be funded through its collection of postage
rates,” and “a national mint, to be funded in part through its collection of
fees.”® In the Post Office Act 0£1792,°° the Second Congress provided that the
Post Office would draw its operating expenses from a revolving fund, which is

“a species of collection authority.”® Because the Post Office performs an essen-
tially commercial activity, its own activities generate income that finance
its continued operations.®? Similarly, in the Coinage Act of 1792, Congress
provided for the creation of a National Mint funded through the “deduction
of one half per cent” the value of bullion bought for coinage.®® Like the Post
Office, the Founding-era mint acted as a service provider, taking value from
those bringing bullion in exchange for coining the metal.

Do these creations of the 2nd Congress prefigure the choices the 111th
Congress made when constructing the CFPB and thus indicate that those
choices were consistent with the Constitution’s original meaning? That is
doubtful. Funding for the Post Office and National Mint were exceptions to
the annual-appropriations norm of the period. The very existence of excep-
tions at the Founding makes the conclusive foreclosure of others difficult,
but it does not follow that every innovation, however tenuously similar to
these exceptions, is constitutional. Accepting that view would mean there are
no real limits to the ways in which Congress can satisfy the Appropriations
Clause, which is simply not a plausible, or even permissible, answer when “[t]
he powers delegated by the [] constitution to the federal government, are few
and defined.”** As jurist Spencer Roane once observed, “That man mustbe a
deplorable idiot who does not see that there is no earthly difference between
an unlimited grant of power and a grant limited in its terms, but accompanied
with unlimited means of carrying it into execution.”®

Thus, sensible interpreters are obliged to look carefully at the contours of
the exceptions the Framers themselves tolerated to understand what limits
constrain the innovating proclivities of future Congresses. This approach
accords with the Supreme Court’s view that “the most telling indication of a
severe constitutional problem with an executive entity is a lack of historical
precedent to support it.”%¢

Neither example cited by the CFPB goes nearly as far as the 111th Con-
gress went in Dodd-Frank. The arrangements funding the Post Office and
the National Mint are only superficially similar to the CFPB’s. In both cases,
the funding mechanism contains its own limitation because revenues gener-
ated from fees bear a direct relation to the demand for the services provided.
Fees are generally the result of a voluntary transaction.®” Moreover, agencies
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with the power to impose fees are not at liberty to pursue revenue for the
sake of promoting their own fiscal independence; rather, the fee amount
charged is determined by the “benefit” or “value to the recipient.”*® The
CFPB, by contrast, is vested with power to command funds from the Federal
Reserve’s $7.5 billion pool of resources based on whatever the director (or
the President) thinks desirable, constrained only by a 12 percent ceiling,
which in practice has proven to be alimitation more theoretical than real.®®

The nature of the entities to which early Congresses granted fee fund-
ingis also arelevant consideration. The 2nd Congress conferred this more
limited, transaction-based form of perpetual funding on two entities that
performed unique functions. Both the National Mint and the Post Office
perform defined, concrete public services. The CFPB, by contrast, makes
broad policy judgements regarding what is and is not an “unfair” consumer
practice. It exercises a portfolio of legislative authority through the prom-
ulgation of binding rules and executive authority through the prosecution
of enforcement actions against private actors. Even conferring this level of
policymaking authority on an arm of the executive branch would have been
alien to the Framers and ratifiers of the Constitution.” By extension, the
notion that the Framers would have tolerated that powerful appendage’s
perpetual immunity from congressional funding review sounds fanciful.

Fee funding is the only species of perpetual, non-appropriated funding
the Bureau canlocate in and around the Founding. Permanent funding of the
sort closer to the CFPB’s does not make an appearance until the expansion
of the administrative state in the Progressive era of the early 20th century.”
Although fee funding is perpetual, it is otherwise dissimilar in operation to
the CFPB’s funding, and the 2nd Congress granted it only to unique entities
with limited, non-legislative authority. In short, fee funding looks more like

“a limited historically grounded exception to the rule of funding through
periodic appropriations” than it does an invitation for Congress to loan its
appropriations authority permanently to an executive branch agency.”?

The Second Circuit, of course, disagreed. It made a gesture in the direction of
the historical record before concluding that the CFPB’s funding was constitutional.
But the opinion’s engagement with this facet of the inquiry is shallow. Rather than
reviewing the historical record in its particularity, the Second Circuit contented itself
with reducing the whole of Founding-era practice to a few remarks by Alexander
Hamilton, who once wrote (in a context undescribed) that the Appropriations
Clause merely ensures “that the purpose, the limit, and the fund of every expen-
diture should be ascertained by a previous law.””® Because Dodd-Frank specified
broad purposes, afund, and a nominal limit to the funding demand, the Second
Circuit determined that the law satisfied the Appropriations Clause.”
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That was the sum total of the Second Circuit’s historical analysis. If the
Second Circuit was aware of the particular historical practices prevailing
in the post-ratification Congresses, it chose not to mention them.

Disregarding recent Supreme Court admonishments, the Second Cir-
cuit defined the historical record at a high level of generality rather than
closely delineating its contours.” The court ignored the fact that Hamilton’s
statement does not address the durational question at issue here. Assuming
Hamilton’s statement is exhaustive of his views on the clause’s function,
the court made no effort at all to establish that Hamilton’s views prevailed
either among the Framers or among the ratifying population as opposed
to being the idiosyncratic view of a man who was uncommonly sanguine
about the expansion of federal power. Furthermore, the Second Circuit
made no effort to reconcile its truncated recounting of history with the
Framers’ concerns for the separation of powers or with the lack of historical
precedent for a funding power like the CFPB’s. The opinion’s perfunctory
historical discussion gives the distinct impression of a court going through
the motions of an exercise it is bound by precedent to conduct but for which
it has no real regard.

The heterogenous approaches of the early Congresses support the view
that Founding-era practice was “an ongoing process of shaping governmen-
tal structures in the absence of clear and convincing customs.””® From this
one might infer, as the bureau and the Second Circuit do, that the Constitu-
tion is agnostic about the form appropriations take so long as Congress does
something to initiate the process of cash transfer. In effect, then, Congress
could proceed however it deems fit so long as it enacts a law.

Again, however, that inference contradicts the well-founded view that
not all laws are appropriations laws. More fundamentally, it is a mistake
to assume that the appropriations power, or any constitutionally derived
power, is unconstrained apart from the largely illusory political check from
voters. Given the Framers’ appreciation for the gravity of the funding power,
itis implausible that they conceived of either the Post Office or the National
Mint as precursors to ever-bolder experiments in weakening congressional
control of the public purse. The lack of firm historical precedent might be
dispositive for the constitutionality of the bureau’s funding.

Separation of Powers as a Constitutional Baseline

If a majority of the current Supreme Court is disposed against the CFPB’s
funding arrangement, no one expects that the Court would stop its critique
with the lack of historical precedent. If history is the answer, one needs a
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justification for why this is so, a principle that enables us to interpret the

facts in the historical record and explains the lack of precedent for the CFPB.
That principle is the separation of powers, which holds that governmental

authority consists of three distinct types of power—legislative, executive,
and judicial—with each power wielded exclusively by the corresponding

branch of the federal government. Thus, the legislators legislate, the exec-
utive executes, and the judges judge.

The Constitution contains no ““separation of powers clause’ or a ‘feder-
alism clause.’ These foundational doctrines are instead evident from the
Constitution’s vesting of certain powers in certain bodies.””” The design set
forth in the Constitution’s first three articles serves as a barrier against “a
gradual concentration of the several powers in the same department.””® Both
Federalists and Anti-Federalists agreed on the necessity of maintaining that
separation. Madison insisted that “[w]ere the federal constitution...really
chargeable with th[e] accumulation of power, or with a mixture of powers,
having a dangerous tendency to such an accumulation, no further arguments
would be necessary to inspire a universal reprobation of the system.”” In
similar terms, the Anti-Federalist Centinel declared that the “mixture of
the legislative and executive moreover highly tends to corruption. The chief
improvement in government, in modern times, has been the compleat [sic]
separation of the great distinctions of power; placing the legislative in dif-
ferent hands from those which hold the executive; and again, severing the
judicial part from the ordinary administrative.”®® What the Framers have
divided let no man unite.

Although some like Centinel desired complete separation among the
branches, the Founders determined that this was neither possible nor
desirable in all cases.?! Thus, at certain junctures, they permitted a degree
of commingling: In Article I, Section 7, for instance, they provided for the
presidential veto, which mixes executive and legislative authority. Yet, as
the late Justice Antonin Scalia explained, “In designing that structure, the
Framers themselves considered how much commingling was, in the general-
ity of things, acceptable, and set forth their conclusions in the document.”*?
Therefore, it is improper “to treat the Constitution as though it were no
more than a generalized prescription that the functions of the Branches
should not be commingled too much—how much is too much to be deter-
mined, case-by-case, by this [or any]| Court.”%3

“Although its meaning is fixed according to the understandings of those
who ratified it, the Constitution can, and must, apply to circumstances
beyond those the Founders specifically anticipated.”®* If one cannot know
the precise answer the Framers would have given, then resort must be had
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to the commitments and values that their generation defended insofar as
they bear on the question at issue. When looking to constitutional text,
one must ask:

e Isit more faithful to the Framers’ designs to interpret ambiguity as
enabling or limiting the modes and methods by which a power can
be exercised?

¢ Does the existence of exceptions in the record of historical practice
invite further legislative variations, or should those exceptions be
construed narrowly?

When facing a seemingly indeterminate constitutional provision, which
the Appropriations Clause arguably is, the separation-of-powers principle
helps to answer the threshold interpretive question: What is the baseline?#°

When a novel congressional enactment has the tendency to transfer
power vested in one branch to a different branch, the separation of powers
sets the baseline presumption firmly against that type of innovation. The
question is not whether the Constitution has specifically anticipated and
expressly forbade the novel legal arrangement, but whether the Consti-
tution allows it because the arrangement is consonant with, or is at least
inoffensive to, the charter’s provisions, structure, and principles. This
default posture of restraint underlies the Supreme Court’s view that

“the most telling indication of a severe constitutional problem with an
executive entity is a lack of historical precedent to support it.”® And that
view is implicated most where, as here, a law results in “the creation of a
new Branch altogether” that is vested with the complete complement of
governmental powers including the ability to command its own funding.®”
The separation of powers also helps to explain why the alternative, more
permissive view of the constitutional baseline is implausible. Justice
Kagan summarized that view thus: “The Framers understood that new
times would often require new measures, and exigencies often demand
innovation.... In deciding what this moment demanded, Congress had no
obligation to make a carbon copy of a design from a bygone era.”® This is
living constitutionalism adapted to the convenience of the administrative
state. The judicious compromises and intricate balances struck by the
Framers are not regarded as enduring guides to our national challenges;
instead, they are artificial obligations, anachronisms time-bound to a

“bygone era” in which “exigencies” and “innovation” were unknown or
unanticipated.
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Appeals to innovation flatter our sense of cleverness and addiction to
technological metaphors for governance, while allusions to emergencies
appeal to our natural fear and desire for self-preservation. Surely, the
argument goes, the Constitution must allow for modern genius to shape
government institutions and ward off imminent disaster.

That assertion mixes practical considerations with emotional appeal, but
itis not alegal argument, nor does it supply any limits to the innovation it will
abet. It is, rather, an “urge to meet new technological and societal problems
with novel governmental structures” and “one that must be tempered by
constitutional restraints that are not known—and were not chosen—for their
efficiency or flexibility.”® Of course, “there are many desirable dispositions
that do not accord with the constitutional structure we live under.”®® Yet in
pursuing those heterodox arrangements, “the improvisation of a constitu-
tional structure on the basis of currently perceived utility will be disastrous.”

The Courts’ Interpretive Role. Proponents of constitutional inno-
vation tend to pair the appeal described above with an argument that sails
under the separation-of-powers flag. That argument, borrowed by the CFPB
inits petition, is that Congress alone has authority to determine the mean-
ing of the Appropriations Clause.”” Consequently, the Constitution reserves
no interpretive role for the courts on this issue. Were the judiciary to define
the contours of a provision like the Appropriations Clause, the courts them-
selves would violate the separation of powers by arrogating to themselves
asphere of discretionary power that the Framers left to Congress. Implicit
in thisis an argument that the Appropriation Clause’s meaning is not fixed
but changeable according to the views of any given Congress.

This sounds in a certain way ridiculous. Is it not “emphatically the province
and duty of the judiciary to say what the law is”??3 Yet, under headings like
the “political questions” doctrine, we accept that not all controversies are
susceptible of judicial resolution. So why should we conclude that the courts
ought to play arole in resolving the interpretive questions presented by the
Appropriations Clause? They should do so because courts are competent to
engage in the inquiry and because their failure to do so abets the collusion
between the other two federal branches in the creation of a new form of
government.”*

Alexander Hamilton, an ardent Federalist, conceded that “a limited
constitution...can be preserved in practice no other way than through
the medium of the courts of justice; whose duty it must be to declare all
acts contrary to the manifest tenor of the constitution void.”*® Note that
Hamilton speaks not merely of courts applying the document’s express
prohibitions, but of reifying the “manifest tenor of the constitution” in its
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decisions. The separation of powers is manifestly part of that tenor. “The
framers knew, too, that the job of keeping the legislative power confined to
the legislative branch couldn’t be trusted to self-policing by Congress; often
enough, legislators will face rational incentives to pass problems to the
executive branch.””® Moreover, “when a case or controversy comes within
the judicial competence, the Constitution does not permit judges to look the
other way; [they] must call foul when the constitutional lines are crossed.””

Some have expressed prudential concerns about the prospect of courts

inserting themselves into the mechanics of a uniquely legislative task like
appropriations,’® but more recent scholarship highlights why prudence
favors judicial intervention to ensure that Congress does not gradually
concede its appropriations power to the executive. The judicial quietism on
appropriations that Professor Gillian Metzger calls the “marginalization” or
“minimizing of appropriations in public law doctrine departs from the impor-
tance of appropriations in the Constitution, undercuts key constitutional
values, and creates a de facto presidential spending authority fundamentally
at odds with the separation of powers.””® Faced with that prospect, judicial
correction, not judicial restraint, is the better part of valor.

Still others contend that the judiciary may enter the fray only when Con-
gress has completely abdicated its power. Those making this argument wish
to make judicial review a purely theoretical restraint on the other branches.
Are courts to enforce the separation of powers only in the most extreme
cases—for example, in the event a power assigned to one branch has been
totally alienated or seized by a coordinate branch? When the violation of the
separation of powers is at its peak, the prospects for redress have reached
their nadir. If the consolidation of the disparate powers in a single branch
or body is tyranny as the Founders believed, then that tyranny will exercise
itself to the fullest defending all the potent prerogatives it has amassed. The
Constitution does not condition the judiciary’s core function of interpreting
law on the utter dereliction of another branch.

Moreover, those who insist on judicial restraint up to the verge of disas-
ter proceed from the misapprehension that a whole spectrum of untested
mixtures of government power are constitutionally tolerable and thus do
not warrant judicial scrutiny. That is not so. As stated above, the Constitu-
tion itself prescribes a stable equilibrium among the powers including the
degree of intermixing that is permissible in the absence of a ratification-era
analogue or a constitutional amendment. It is not merely a starting point
from which future experiments in commingling may depart.

Finally, permitting Congress alone to define what qualifies as an appro-
priation without judicial input or restraint undermines the fundamental
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precept that Congress is subject to the Constitution, a law of which it is

not the author. A critical distinction between the British Parliament the

Framers took for their template and the Congress they created is that the

Framers refused to endow Congress with the absolute legislative suprem-
acy that permitted legislators in Britain to reshape government as best

suited them.!®® “To control the power and conduct of the legislature, by an

overruling constitution, was an improvement in the science and practice of
government reserved to the American states,”'* but the Constitution would

be wholly unable to restrain Congress if that body could reserve to itself the

sole prerogative of interpreting the clauses that apply to it.

The CFPB’s Funding Is Unconstitutional

The Supreme Court should not interpret a law that violates the separa-
tion of powers as a valid means of complying with the Appropriations Clause.
Much of what has been said about why the Court should address the ques-
tion explains also why it should find the CFPB’s funding unconstitutional.
The bureau’s funding arrangement precisely reverses the constitutional
baseline: It mixes the powers of separate branches by empowering an exec-
utive agency to exercise singly a power that the Constitution reserves to the
people’s elected representatives collectively.

In Dodd-Frank, Congress carefully parsed form and function such that
their enactment would mimic the form of an appropriation, even as the
function—the requisitioning of sums from government coffers—would then
be performed by an executive branch official in perpetuity. This is not faith-
ful to the constitutional design; it encourages presidential Administrations
to collude with legislative majorities of the same party to remove as many
priorities as possible from the oversight of future Congresses. That artifice
diminishes the possibility that voters, through future legislative elections,
could meaningfully affect policy in the area that is spun off under the super-
vision of the independently funded agency.

Not only did Dodd-Frank enable another branch to exercise a core legis-
lative function: By design, the law made it difficult for Congress to resume
its exercise of that power. The CFPB has made it evident that it has no
imminent fear of Congress’s reassuming its appropriations power. When
Representative Ann Wagner (R-MO) asked then-CFPB Director Richard
Cordray to explain the bureau’s $215 million expenditure on office renova-
tions, he responded memorably: “Why does that matter to you?”%?

Having given the CFPB the authority to withdraw all necessary fund-
ing annually, Congress could remove that authority only by amending
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Dodd-Frank or enacting an entirely new law, both of which would require
majorities in both houses and presidential approval. This sets the legis-
lature’s natural inertia, which the Framers intended to forestall the rash
excess of legislative action, as an obstacle to the resumption of Congress’s
own constitutional prerogatives. As one amicus brief notes, “[s]eventeen
failed attempts to alter the CFPB’s funding structure in just over ten years
seem to prove this point.”

Additionally, even were a majority of both houses to agree among them-
selves to resume time-limited appropriations, the President retains the power
to veto any law that Congress might enact. Itis possible to overcome his veto
with supermajority support in both houses, but this would be “exceedingly
difficult,” leading scholars like Professor Ilan Wurman to conclude that “del-
egating legislative power to the executive branch is effectively an alienation
because Congress simply does not control that branch.”*

The difficulty of reverting appropriations authority back to the source
is no small matter, and the reversion of power was a consideration of great
importance to the Founding generation. The conceit of constitutional
republicanism was that the people were the source of authority, which they
delegated in certain limited particulars to the institutions of representa-
tive government. As Patrick Henry stated during the ratification debates,

“The delegation of power to an adequate number of Representatives; and
an unimpeded reversion of it back to the people at short periods, form the
principal traits of a Republican Government.”® This is the basis for the view
that the Constitution does not permit what are in essence “sub-delegations”
of power in which Congress takes the authority delegated by “the People”
through the Constitution and redelegates it to loci further attenuated from
public control.1%¢

To prevent an institutional drift that gradually shelved power beyond
the citizens’ reach, the Framers thought it necessary to keep power near its
source and provide the ready means for its reversion. The CFPB’s funding
arrangement violates both of these criteria.

Critics can fairly retort that many, if not all, of these same features are
present in Congress’s oft-indulged delegations of policymaking authority to
agencies. Although there are signs of interest from the high court in reviving
the non-delegation doctrine, it has still been more than 80 years since the
Supreme Court last held that alaw worked an unconstitutional delegation
of legislative power to the executive.'?” It was therefore not surprising that
the Second Circuit critiqued the Fifth Circuit in this vein, claiming that a
court could not hold the CFPB’s funding unconstitutional without “circum-
vent[ing] the Supreme Court’s nondelegation doctrine cases.”®
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But those cases need only be “circumvented” if they are truly obsta-
cles. In fact, the Supreme Court’s non-delegation jurisprudence does not
address the delegation of the appropriations power. The assumption that
past non-delegation case law is dispositive here ignores the ways in which
the delegation of appropriations power is distinct from Congress’s more
prevalent delegations of interpretive policymaking authority.

The primary textual-structural support for the non-delegation doctrine
comes from the Constitution’s vesting clauses in Articles I-1I1, which allot
distinct species of authority to the separate branches.'® The restraint on
delegation inferable from the Legislative Vesting Clause in Article I would
apply just as much to the spending/appropriations authority as it would
to Congress’s other vested powers. But the Appropriations Clause itself
acts as an additional prophylactic against delegation. Recall that the “rein-
forcement provided by the Appropriations Clause is textually unnecessary.
Simply vesting the spending power in Congress would be sufficient to give
Congress control over appropriations[.]”"'° Thus, “a primary significance
of the appropriations clause in section 9 lies in what it takes away from
Congress: the option not to require legislative appropriations prior to
expenditure.”’ The Framers set down the additional constraint on the
exercise of this—and only this—authority to emphasize “the importance...
[they] assigned to popular legislative control over government funds.”!?

The appropriations power warranted an additional restraint not imposed
on any other congressional power, because by “specifying the activities on
which public funds may be spent, the legislature defines the contours of the
federal government.”"® Validating Congress’s decision to give an executive
entity perpetual funding would permit one Congress to assert a parlia-
ment-like legislative supremacy to reshape the structure of government,
fortifying the executive branch with new powers while inhibiting future
Congresses from exercising their vested powers.

When Congress delegates control of funding, it delegates the very back-
stop that permits it to throttle back other policymaking delegations. When
Congress drafts broadly worded statutes conferring a surfeit of discretion on
an agency, Congress still retains the ability to control the agency’s priorities
without passing a new law because Congress can diminish the funding that
is the lifeblood of agency operations."* By ceding the appropriations power
along with policymaking power, Congress takes delegation to its extreme,
creating an entity that is self-sufficient and operable without regard to the
deliberations or preferences of any subsequent Congress.

Not only does perpetual self-funding create a novel concentration of
legislative and executive power in one body, and not only does it negate



LEGAL MEMORANDUM | No. 342 OCTOBER 5, 2023 | 20
heritage.org

the executive’s dependence on Congress and give the executive de facto
spending authority, but it also enables the executive branch to dictate the
“contours of the federal government” in whatever sphere this unaccountable
funding is granted. In the case of the CFPB, that sphere of independence
covers significant swaths of the U.S. economy including institutions like

2» <

“banks, lenders, and large non-bank entities,” “credit reporting agencies
and debt collection companies,” and consumer products like credit cards
and mortgages."® This is not to say that these entities and products are not
inneed of regulation, but it is not at all evident that their regulation can be
or ought to be independent of congressional politics.

It is no answer to say that a law like Dodd-Frank is an appropriation;
not all laws that call for expenditures on new projects are appropriations,
and “Congress abdicates, rather than exercises, its power of the purse if
it creates permanent or other open-ended spending authority that effec-
tively escapes periodic legislative review and limitation.”"¢ As none of the
Supreme Court’s non-delegation cases addresses the double restraint that
the Constitution imposes on the appropriations power through the Leg-
islative Vesting Clause and the Appropriations Clause, there is reason to
doubt that prior case law enabled Congress to delegate the appropriations
power to the CFPB.*

As troubling (and possibly unconstitutional) as policymaking delegations
are, delegation of the funding power raises the constitutional concerns to
another plane. Yet while the concerns raised are greater, the practical jus-
tification for funding delegations is far weaker than the justification for
policymaking delegations.

As Justice Kagan has explained, Congress is dependent “on the need to
give discretion to executive officials to implement its programs,” and agen-
cies simply could not perform functions of real consequence if they had no
room in which to determine and revise their approach to implementing
congressional policies.!® The same is not true of granting them the power to
self-fund, some version of which only a few agencies enjoy. Evidently, most
federal agencies do a reasonably good job of discharging their mandates
even though they must ask Congress annually for the necessary sums. Both
theory and practice indicate that some policymaking to “fill up the details”
is anatural part of the executive’s constitutional power,"? but funding levels
implicate a different sort of determination that it is neither necessary nor
appropriate for the executive branch to make. This belies any attempt to
conflate the CFPB’s annual funding demands with its policymaking discre-
tion: When the CFPB draws money from the Fed, it is engaged in an activity
separate from and antecedent to its enforcement of Dodd-Frank.'2°
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Perhaps the CFPB’s best rejoinderis Article I, Section 8, Clause 12, which
states that where funding for the Army is concerned, “no Appropriation
of Money to that Use shall be for a longer Term than two Years.” Although
that clause addresses only one specific purpose that Congress funds, it is
the Constitution’s sole explicit restriction of the duration of an appropri-
ation. The inference the CFPB draws from this is that for all non-military
purposes, the Framers intended to allow Congress to appropriate funding
for any duration including unlimited duration.'* As with the Founding-era
examples of perpetual funding, the clause’s significance for the constitu-
tionality of CFPB funding is not self-explanatory, but there is good reason
to think that the CFPB has drawn the wrong inference from the clause’s
time limit on Army funding.

The CFPB’s argument is based on an interpretive canon that “expressing
one item of [an] associated group or series excludes another left unmen-
tioned.”*?? Thus, the argument goes, the Framers’ decision to include a
durational limit on military funding implies their decision to exclude any
other durational limits on appropriations.'?® But this interpretive canon is
not applicable in all instances, and the “force of any negative implication...
depends on context.”** For instance, in the context of statutory interpre-
tation, the Supreme Court has held that the canon does not apply “unless
it is fair to suppose that Congress considered the unnamed possibility and
meant to say no to it.”'?®

As for the interpretive context in this case, “we must never forget that
it is a constitution we are expounding.”'?¢ In general, it is accepted that
the Constitution confers powers and protects rights that are not explicitly
written into its text, though there is, naturally, disagreement with respect to
the scope of both. It stands equally to reason that many constitutional lim-
itations are implied rather than stated outright. The separation-of-powers
principle informs us that this must be the case, for inherent in that principle
is the recognition of limitations on power that are not expressly or exhaus-
tively committed to writing. They nonetheless remain indelibly part of the
document’s structure, design, and “manifest tenor.”'?” Had the Framers
set for themselves the impossible task of forecasting every subterfuge that
future legislatures or Presidents might employ to realize extraconstitu-
tional designs, the Constitution would surely have taken on “the prolixity
of alegal code, and could scarcely be embraced by the human mind.”*2®

The Armies Clause sits at the nexus of two concerns that threatened to
undermine public support for the proposed Constitution: federal appro-
priations power and the standing Army. The former has been discussed
already. As for the latter, the recent presence of his majesty’s armed forces
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imbued citizens of the former colonies with a well-founded fear of standing
armies. There was considerable doubt that one ought even to be maintained
separate from the existing state-run militias. The possibility of professional
soldiers enjoying access to unlimited resources was far too much for the
population to bear; therefore, to win support for ratification, it was nec-
essary to make this two-year compromise explicit in the document itself.
But that does nothing to diminish the considerable concerns the Framers
entertained with respect to the appropriations power outside the military
context, and it still leaves an interpreter separated by a large, unwarrant-
able leap from the conclusion that the Framers were totally agnostic about
whether funding for non-military purposes could be of completely unlimited
duration. The most one could fairly draw from the durational limit on the
Army’s funding has been suggested by another panel of the Fifth Circuit: “[I]
t suggests only that Congress may appropriate an amount of money for other
purposes to be used over a timespan longer than two years.”?° This is too slen-
der areed to support the bold assertion that Congress can otherwise exercise
the transformative power of appropriations however it chooses to exercise it.

Final Review and Further Considerations

The text, history, and tradition bearing on the constitutionality of the
CFPB’s funding may not offer the kind of certitude one craves when decid-
ing questions of great importance, but a few important things can be stated
with reasonable certainty. The separation of powers principle is embedded
in the Constitution’s text and structure. That principle sets an interpretive
presumption against the constitutionality of any mixture of executive and
legislative power that is not expressly specified in the Constitution itself.
Respect for the Constitution’s original, fixed meaning obliges interpreters
to assess any further developments and deviations by reference to the his-
torical practice in the post-ratification era. That historical practice provides
no comparable analogues to the CFPB’s funding arrangement, although it
does offer examples of certain federal service providers being permitted to
fund themselves independently through fee collection.

When considering whether those precedents permit an expansion of
perpetual funding to the non-fee-based arrangement of an entity wielding
legislative, executive, and judicial power in tandem, the answer must be

“no.” The CFPB’s ability to determine and draw its own funding without any
further congressional action exemplifies that precise evil of the “gradual
concentration of the several powers” that the Framers took pains to prevent.

“By divesting its core Article I appropriations power in this way, Congress
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crossed a forbidden line.”"*® Dodd-Frank impermissibly freed the executive
from its fiscal dependence on Congress by giving the executive Congress’s
power of direct, permanent access to public funds. Moreover, it created
barriers to Congress’s future exercise of the appropriations power, which
by its very nature is meant to be exercised regularly and repeatedly.’®!

Though a variety of perpetual funding mechanisms have come into wider
use since the 20th century, these relatively modern innovations tell us
nothing about the Constitution’s original meaning, as neither the Spending
Clause nor the Appropriations Clause has been altered since 1787. Having
sprung up well after the ratification, the legal underpinnings of these modern
institutions may be nothing more than deep-rooted weeds, and “age alone
does not make up for brazen invention.”**?> However, not all are necessarily
doomed if their constitutionality is called into question. Each has a distinct
mixture of history and function to be measured against Founding-era practice
and the separation of powers. The Federal Reserve, for instance, obtains its
funding on the fee-based model, and it performs core market functions that
are distinct in nature from what either Congress or the CFPB does.

However unsatisfying the answer, the Fifth Circuit was correct when it
said that “[w]herever the line between a constitutionally and unconstitu-
tionally funded agency may be, th[e CFPB’s] unprecedented arrangement
crosses it.”!*® In assessing what Congress intended in Dodd-Frank, the
Supreme Court ought to “take Congress at its word that it meant to impose
a meaningful restriction on” Congress’s ability to exercise its appropria-
tions power by making the CFPB’s annual funding “non-appropriated.”'**
Notwithstanding the CFPB’s litigation-driven reimagining of Dodd-Frank,
that law sought to circumvent the Appropriations Clause in a manner
so brazen that it obviates much of the need for more nuanced inquiries.
Of course, that answer sounds unsatisfying because it resolves only the case
athand without answering the questions or allaying the fears pertaining to
other 20th-century creations like the Federal Reserve. It also offers Con-
gress only amodicum of clarity regarding what it may permissibly do in the
appropriations arena.

But the constitutionality of the Federal Reserve is not before the Court
this term. Nor, for that matter, is the question of whether any specific time
limitation is required for a funding arrangement to pass constitutional
muster. Could Congress lawfully choose to fund the CFPB or some other
administrative creation for one hundred years? This funding would not
be perpetual, but neither would it maintain the relationship of restraint
and accountability between agency and legislature. The dependence would
become so theoretical, so attenuated that both Congress and the agency
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would come to “operate (as a matter of policy or of psychology) under the

illusion that funding for the activity does not affect other budgetary deci-
sions, and that the present Congress is neither responsible nor accountable

for the program.”’®® The agency for decades would exercise Congress’s power
and be fiscally independent, and many future Congresses would have no

fiscal control. This too would offend the separation of powers despite the

presence of anominal time limit.

Itwould be tempting to say that no appropriation can be longer than two
years because that would correspond with the term limits for the House
of Representatives, where spending must originate, and ensure that every
Congress has a say in funding each part of the executive branch. But such a
cleanly applicable rule is foreclosed by the limited implication of the Armies
Clause discussed above. A strict rule-based approach would also fail to
account for the fact that not all funding decisions raise separation-of-pow-
ers concerns to the same degree.

This is the takeaway from the Founding-era Post Office and National
Mint. Where the departmental function is limited, well-defined, and
non-legislative, it may be appropriate and even constitutional for Congress
to allow a longer leash on funding matters. The separation-of-powers con-
cerns exist on a continuum such that the broader and more discretionary
the mandate that is being funded is, the more exacting the amount and
time limitations attached to an appropriation must become.'®*® That said,
the continuum must have discernible limits or end points, and perpetual
fiscal independence for “a sort of junior-varsity Congress” like the CFPB
must lie beyond the end point.**”

The Court’s current inclination to assess the Constitution’s contours
through the lens of text, history, and tradition has considerable merit, espe-
cially when compared with the efficiency-driven or legal-realist alternatives.
But arule-like clarity in its holdings is not necessarily one of the advantages of
that approach, and it is unlikely that a standard can be formulated to govern
appropriations that will yield ready, easily predictable results in all cases. That
should not evoke despair among jurists or counsel against engaging the issue
atall. For the reasons discussed, failure to engage the issue is not a real option.
When Congress abdicates its constitutionally vested authority, the courts
should not compound the issue by abdicating their own.

In truth, some uncertainty in this area may provide the right sort of
incentives for Congress. If Congress is uncertain of just how far it may go
in innovating but is keenly aware that any novel approach will undergo cer-
tain, searching judicial review, Congress may have less incentive to pursue
ahistorical solutions and may instead craft legislation with the separation
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of powers in mind. That is preferrable to the alternative of a Congress that
is happy always to operate in constitutional borderlands, steadily relieving
itself of both burdens and power as it abets the executive branch’s perpetual
project to “acquire authority forbidden by law through a process akin to
adverse possession.”'38

The very notion of limited government is mocked when any given Con-
gress may create an unlimited number of shadow governments operating
outside the Constitution’s tripartite division of powers. Whatever the pre-
text for creating these self-sustaining globules of power may be, by bringing
them into existence, Congress unlawfully cedes the ability to define the
federal government’s contours to the executive, which henceforth appro-
priates its own funding. “The Constitution is a compact enduring for more
than our time, and one Congress cannot yield up its own powers, much
less those of other Congresses to follow, without intruding on the rights
reserved to the sovereign people. Abdication of responsibility is not part
of the constitutional design.”**

Jack Fitzhenry is a Legal Fellow in the Edwin Meese Ill Center for Legal and Judicial
Studies at The Heritage Foundation.
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