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Kissel, Hans A. von Spakovsky, and Delano Squires

he continued use of racial preferences in college admissions threat-

ens the social cohesion of this large, diverse, and dynamic country.

Racial preferences also make true equality impossible when even the
perception of lowered standards can taint the accomplishments of individuals
within the favored groups who are the “beneficiaries” of the preferences. In the
words of Supreme Court Justice Clarence Thomas, “The Constitution abhors
classifications based on race, not only because those classifications can harm
favoredraces or are based on illegitimate motives, but also because every time
the government places citizens on racial registers and makes race relevant to
the provision of burdens or benefits, it demeans us all.” Now is the time for all
Americans to heed his words. All Americans should be allowed to pursue their
goals and aspirations free of the manipulative interventions of government
bureaucrats and university administrators.

The U.S. Supreme Court has ruled against the use of racial preferences
in college admissions, delivering a long-awaited opinion supporting the
Civil Rights Act 0f 1964 and upholding the Equal Protection Clause of the
Fourteenth Amendment. The decisions in Students for Fair Admissions v.
Harvard and Students for Fair Admissions v. University of North Carolina
are necessary, although insufficient, steps for reversing decades of discrim-
ination exercised by college and university administrators who used racial
preferences in their admissions decisions. Policy changes will be needed
to implement the decision because college administrators have ignored
or circumvented laws such as Proposition 209 in California that abolished
racial preferences in college admissions and hiring decisions, and because
the nation needs clarity on more promising approaches to address the dis-
parities that led to such unfair and discriminatory racial preferences in the
first place.
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This Special Report documents:
1. How racial preferences work in practice;

2. The decisions handed down by the Supreme Court in Students for Fair
Admissions v. Harvard and Students for Fair Admissions v. University of
North Carolina;

3. The history of racial preferences in federal policy, beginning with Pres-
ident Lyndon B. Johnson’s Administration and the history and policies
demonstrating that racial and ethnic preferences fail all Americans,
including minorities;

4. The history of “mismatch” research, a field of study almost as old as
the practice of racial preferences in college admissions, and one that
has gained significant attention from national civil rights leaders, such
as the members of the U.S. Commission on Civil Rights;

5. How colleges have tried to circumvent the prohibition of racial prefer-
ences in the past and how they might continue to try to do so;

6. What defines equal opportunity, how it can be measured, and the role
that family structure plays in a child’s education;

7. Potential criticism of policy recommendations that reject racial
preferences; and

8. Recommendations for state and federal lawmakers to follow through
on the Court’s opinion.

1. Racial Preferences in Practice

Many Americans may not realize how racial preferences are used in
admissions and that they often involve what college admissions officers call
“academic index” scores. Although minority racial preferences in college
admissions date back at least as far as the early 1960s, college administra-
tors began using academic index scores in the 1980s. A student’s academic
index is the numerical score that a college calculates based on an applicant’s
grade point average (GPA), college admissions tests, such as the SAT or ACT,
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and other academic elements, such as class rank. Not every school uses an
academic index, and schools calculate the index in different ways, but the
practice is not uncommon.

Through the use of academic index scores, officials can award additional
points to some minority students, though, as the Students for Fair Admis-
sions cases described below indicate, not all applicants from ethnic or racial
minority groups benefit from racial preferences in admissions. But for those
who do, college officials sometimes calculate these additional points based
on the average numerical difference in academic index scores between
minority students and their peers.!

Today, many colleges—including Ivy League institutions—assign student
applicants more than just an academic index score when considering the
applicant for admission.? They add criteria for personality characteristics
that suggest whether the applicant will fit in and succeed at the institution.

Researchers have documented achievement gaps in K-12 schools
between black students and their non-black peers for decades, along with
gaps between students from lower-income families and their peers from
middle-income and upper-income homes.? Proponents of racial prefer-
ences, and adherents of the discipline of critical race theory, contend that
these disparities are prima facie evidence of the existence of “institutional
racism,”*but in reality these gaps have causes better explained by particular
historical and cultural factors than by any present systemic bias.

One may consider, for instance, the effects of family formation. Family
intactness is closely correlated to good life outcomes. Nigerian-Americans
have rates of family intactness that are nearly equal to that of whites, and
their disparities with whites on several cultural indicators are negligible.®
Indeed, at least one study shows that 73.5 percent of U.S.-born Nigerian
Americans are college graduates, compared to 32.9 percent of U.S. whites,
laying waste to the “systemic racism” explanation for racial disparities, and
showing once again the strong impact of family intactness on success. These
data also demonstrate the need to move beyond the current monolithic
Census racial categories.® This Special Report discusses the subject of “equal
opportunities,” what this term means, and how racial preferences fail to
equalize opportunities for black Americans—and all Americans.

Socioeconomic disparities are not present between every white student
and every black student. Rather, they manifest themselves in averages.
The very calculation of such averages has resulted in black students being
treated as a group instead of as individuals with unique needs and abil-
ities just like every other young adult applying to college. According to
researcher Richard Sander, policies that apply racial preferences based on
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the idea that all black students need such help “insulate the black applicants
from direct competition” with their peers,” which is ultimately detrimental
to everyone’s development.

And yet, by 1980, more than 75 percent of black students who were
accepted at selective colleges received a racial preference.® These policies
rob young people of the opportunity to be judged on their own merits. Not
surprisingly, surveys find that most Americans consistently oppose the
use of racial preferences in admissions. A Pew Research survey from June
2023 found that 82 percent of adults believe that college officials should not
consider race or ethnicity in admissions decisions.’ This is consistent with
prior polling: In 2019, Pew Research found that 73 percent of respondents
said that colleges should not consider race in admissions.!° Notably, nearly
two-thirds of black respondents agreed, with 62 percent opposing racial
preferences. Sixty-three percent of registered Democrats or respondents
who leaned Democratic opposed the idea. Sixty-seven percent of total
respondents said that high school grades should be the top factor in admis-
sions decisions, making grades the most popular response to the question
of what should be the most important factor in college admissions.

This latter figure was only slightly reduced in 2022, to 61 percent, but
grades were still the most popular factor among respondents." Fifty-nine
percent of black respondents said that race should not be a factor, close to
the 2019 figure. Sixty-eight percent of Hispanic respondents said that race
should not be a factor.

Not only do institutions that use racial preferences treat certain
students as inferior based on the color of their skin, and not only is the
practice highly unpopular, but racial preferences create a “mismatch”
between students and schools.'? According to the research of Richard
Sander and others, black students are one-third more likely than white
students with similar academic and personal characteristics to start col-
lege.’ Yet black students are less likely than their white peers with similar
characteristics to finish.

As we explain in this Special Report, the primary reason for this dispar-
ity is because academically selective schools leverage racial preferences
to admit students who have not been prepared by their K-12 schools to
succeed in such institutions. Academically high-achieving black students
do enter selective colleges and universities and often perform exception-
ally well—and these students demonstrate the requisite aptitude and
academic preparation in their applications and thus do not need pref-
erences for admission. Research finds, however, that students who are
admitted after being awarded additional points on their academic index
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often struggle mightily and are unable to complete their course of study.
As Sander explains, “Students who have much lower academic preparation
than their classmates will not only learn less than those around them, but
less than they would have learned in an environment where the academic
index gap was smaller or did not exist.”**

Racial preferences, then, result in a mismatch, which results in students
failing in school, leading to less learning and, ultimately, worse outcomes
in the job market. For example, research has demonstrated that black stu-
dents admitted to law school using racial preferences perform worse on the
bar exam, resulting in far fewer opportunities after they graduate.”® This
can present additional financial difficulties for those students who bor-
rowed money to finance college or graduate school, only to find themselves
struggling to repay their loans. That is one reason why Congress should
require colleges to assume financial responsibility for a portion of student
loan defaults.

2. The Harvard/UNC Litigation and the History
of Discriminatory Admissions Policies

In two separate lawsuits, Students for Fair Admissions (SFA) sued the
University of North Carolina (UNC) and Harvard University on behalf of
Asian American college applicants—themselves members of a minority
ethnicity in the United States. SFA claimed that the biased admissions
policies of both universities, two of the oldest public and private univer-
sities in the nation, discriminated against Asian-American students and
violated both the Equal Protection Clause of the Fourteenth Amendment
and Title VI of the Civil Rights Act of 1964. SFA says: “It turns out that
the suspicions of Asian-American alumni, students, and applicants were
right all along: Harvard today engages in the same kind of discrimination
and stereotyping that it used to justify quotas on Jewish applicants in the
1920’s and 1930’s.”*°

Section 1 of the Fourteenth Amendment to the U.S. Constitution pro-
vides that states may not “deny to any person within its jurisdiction the
equal protection of the laws.” Section 601 of Title VI of the Civil Rights Act
states: “No person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity receiving
Federal financial assistance.”"”

Since both universities receive federal funds either directly or indirectly
through grants and student loans, there is no question that this provision
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of Title VI applies to them. It is also undisputed that both universities give

racial preferences to African American, Hispanic, and Native American

applicants, such that they are often admitted despite having lower test
scores and lower grade point averages than otherwise comparable white

or Asian American applicants. However, the universities claimed this was

an acceptable practice under applicable court precedent and necessary to

achieve a diverse student body. What made the difference at Harvard was

the use of subjective personality scores, which were lower for Asian Amer-
ican applicants. But as President John F. Kennedy said in 1963, “Simple

justice requires that public funds, to which all taxpayers of all races [colors,
and national origins] contribute, not be spent in any fashion which encour-
ages, entrenches, subsidizes or results in racial [color or national origin]

discrimination.”®

The applicable precedent to these cases brought by SFA representing
Asian American students was a series of decisions by the U.S. Supreme
Court on the use of race in college admissions. In the 1954 Brown v. Board of
Education,” the Supreme Court overruled its 1896 decision in Plessy v. Fer-
guson® that had declared that segregated public schools were constitutional
as long as they were “separate but equal.” Separate is “inherently unequal”
and violated the Fourteenth Amendment said the Court in Brown, the
decision that led to the desegregation of the nation’s public schools during
the civil rights era.* That decision led to “massive resistance” from state
officials, schools, and universities, led in part by Democratic Senator Robert
Byrd of West Virginia, who organized a coalition “of nearly 100 Southern
politicians to sign on to his ‘Southern Manifesto, [an] agreement to resist
the implementation of Brown.”*

A series of cases over the use of race in college admissions, including
Regents of University of California v. Bakke,? finally led to the Supreme
Court’s decision in Grutterv. Bollinger** in 2003. In Grutter, the Court held
that the “educational benefits” of “diversity” are a compelling interest that
allows race-based admissions,* a holding that was just as wrong from a
constitutional standpoint under the Equal Protection Clause as the Plessy
decision was in 1896.

To meet the compelling-interest standard under strict scrutiny that
would allow a public university to consider race, the Court in Grutter said
that a university must show that its admissions policy is narrowly tailored to
achieve the educational benefits of racial diversity: It can be a “plus” factor
but cannot be an application’s “defining feature.”?® Additionally, universities
must consider race-neutral alternatives in good faith and diversity-oriented
admissions policies should be “limited in time.”*
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In another college admissions case decided in 2016, Fisher v. University of
Texas, involving the University of Texas at Austin, the Supreme Court held
that when it came to the requirement that race-based admissions policies
be narrowly tailored, courts were tasked with examining that issue them-
selves and universities should be given “no deference” on this issue.?® The
Court specifically noted that none of the parties in that case had asked it to
reconsider the Grutter decision (that there is a compelling interest in racial
preferences in higher education).®

Despite what the Court said in Fisher, it seems clear that many univer-
sities, such as Harvard and UNC, have given only token acknowledgement
over the past two decades to the “narrowly tailored” and “race-neutral
alternatives” requirements and instead have engaged in wholesale discrim-
ination on the basis of race in their admissions. And the lower courts have
gone along with it.

The durational limit in Grutter for university policies led to the well-
known words from the majority opinion written by Justice Sandra Day
O’Connor that the Court expected that “25 years from now, the use of racial
preferences will no longer be necessary.”?® Justice Anthony Kennedy said
in his dissent in Grutter that this was the first time that the Supreme Court
had set a constitutional precedent with “its own self-destruct mechanism.”®

Fortunately, that self-destruct mechanism has apparently finally been
triggered with the Supreme Court’s decision in the Harvard/UNC case. On
June 29, 2023, a majority of the Court in an opinion written by Chief Justice
John Roberts concluded that the race-based admissions policies of both
universities violate the guarantees of the Equal Protection Clause of the
Fourteenth Amendment.?? The Court noted that the admissions process at
both universities unlawfully incorporates an applicant’s race throughout
and for many applicants “race is a determinative” factor.*

After going through an extensive history of the Court’s precedents
under the Fourteenth Amendment, including its “ignoble history” of
allowing the “separate but equal doctrine” of the Plessy decision to “deface
much of America,”®* Roberts then proceeded to demolish all of the claims
made by the universities to justify their racial discrimination, stating that

“[e]liminating racial discrimination means eliminating all of it.”3*

Roberts pointed out that the Court has permitted race-based admissions
only within the confines of very narrow restrictions as outlined in its prec-
edents, including Grutter and Fisher. “University programs,” said Roberts,

“must comply with strict scrutiny, they may never use race as a stereotype or
negative, and—at some point—they must end.” The discriminatory admis-
sions policies of Harvard and UNC “fail each of these criteria.”s®
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Robert’s majority opinion concludes that none of the supposedly com-
pelling goals of discriminating in admissions proffered by Harvard and UNC
could be “subjected to meaningful judicial review.” The benefits, said the

» <

universities, include “training future leaders,” “promoting robust exchange

2 .

ofideas,” “producing new knowledge stemming from diverse outlooks,” and

“preparing engaged and productive citizens and leaders.” While commend-
able goals, “they are not sufficiently coherent” to meet the demands of strict
scrutiny, and it is unclear how courts “are supposed to measure any of these
goals.” Even if they could be measured, “how is a court to know when they
have been reached, and when the perilous remedy of racial preferences
may cease?”%’

Second, the universities failed to show a connection between the dis-
criminatory means they employ in admissions and their goal of diversity.
They use racial categories to measure the racial composition of their classes
that in some instances are overbroad (such as not distinguishing between
South Asian or East Asian students), arbitrary or undefined (Hispanic), or
underinclusive (no category for Middle Eastern students). The universities’
response to this criticism was “trust us,” but the Court held that deference
to their decisions must exist within constitutional limits, and the schools
have failed to justify separating students on the basis of race.®

The Court also held that these admissions policies fail the Equal Protec-
tion Clause’s twin commands that race may never be used as a “negative”
and that it may not operate as a stereotype. But the evidence showed that
the colleges’ assertion that race is never a negative factor “cannot withstand
scrutiny” given the decrease in the admission of Asian-American students
due to these policies. Moreover, the claim that the admissions policies
achieve diversity of thought and viewpoint were based on the “offensive
and demeaning assumption that [students] of a particular race, because of
their race, think alike.”3°

The universities offered no “logical end point” to their racial discrimina-
tion. They argued that their use of race will end when there is meaningful
representation and diversity on college campuses, based on comparing the
student population to “proportional representation” in the general popu-
lation, but the Court rejected this argument because such racial balancing
is “patently unconstitutional.” They also claimed they periodically review
their programs to see if they are still needed, but the Court rejected that
justification as well, saying that periodic review cannot make “unconstitu-
tional conduct constitutional.” And both universities admitted that their
race-based admission policies were “not set to expire any time soon—nor,
indeed any time at all.”*°
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The majority opinion concludes that:

[T]he Harvard and UNC admissions programs cannot be reconciled with the
guarantees of the Equal Protection Clause. Both programs lack sufficiently
focused and measurable objectives warranting the use of race, unavoidably
employ race in a negative manner, involve racial stereotyping, and lack mean-
ingful end points. We have never permitted admissions programs to work in
that way, and will not do so today.*

The majority opinion did add one proviso about how race can still be
indirectly considered in a limited way in the admissions process, seem-
ingly setting up what the topic will be in the future in the essays that many
colleges require from students applying for admission. Universities can
consider an “applicant’s discussion of how race affected his or her life, be it
through discrimination, inspiration, or otherwise.” However, consideration
of that discussion “must be tied to that student’s courage and determina-
tion,” or “that student’s unique ability to contribute to the university.” In
other words, said Roberts, “the student must be treated based on his or her
experiences as an individual—not on the basis of race.”*

In a scathingly accurate assessment of college administrators every-
where in the final paragraph of the majority opinion, the Court said that

“universities have for too long” not treated students as individuals, but have

“concluded, wrongly, that the touchstone of an individual’s identity is not
challenges bested, skills built, or lessons learned but the color of their skin.
Our constitutional history does not tolerate that choice.”*?

It should be noted that while the majority opinion threw out the Harvard
and UNC admissions policies based on the Equal Protection Clause of the
Fourteenth Amendment, it explained in a footnote that the Court has previ-
ously held that any discrimination that violates the Equal Protection Clause
committed by an institution that accepts federal funds also constitutes a
violation of Title VI of the Civil Rights Act of 1964. Justice Neil Gorsuch in
his concurrence, joined by Justice Clarence Thomas, emphasized that point.

Now that the Court has removed the corner-cutting strategy of racial
preferences, which clumsily tried to manage outcomes rather than grapple
with the underlying causes of disparity, policymakers can finally approach
the matter of family formation. This was the approach intended by one
leading Johnson Administration official, Daniel Patrick Moynihan. Poli-
cymakers must also try to make it impossible, or as difficult as possible, for
university officials to continue, through concealed ways, to discriminate by
race through the use of racial preferences in admissions policies.
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3. The Birth of Racial Preferences: How Civil Rights and
Social Justice Descended into Racial Preferences

On June 4, 1965, barely 11 months after signing into law the Civil Rights
Act 0f1964, President Lyndon B. Johnson gave the commencement address
to the graduating class of Howard University that has become famous for
heralding the advent of his Great Society. In the remarks, which he gave
before an enormous crowd of 14,000 people and is known to history as the

“To Fulfill These Rights” speech (an echo of the Declaration of Indepen-
dence), Johnson rightly celebrated the fact that the United States had finally
put legal and legally mandated segregation behind it.

“We have seen the high court of the country declare that discrimi-
nation based on race was repugnant to the Constitution, and therefore
void,”** said Johnson, who had every right to sound triumphant. He
had just been elected in a landslide win over Barry Goldwater, and his
party had catapulted Democratic candidates to large majorities in the
Senate and the House of Representatives. Moreover, the country had
become convinced that government had to protect the rights of all
American citizens.

That American government at all levels was finally pledging color-blind
justice was indeed an achievement and was at the heart of the pledges
made by those who promoted civil rights. The phrase “affirmative action,”
as contained in one of the first executive orders that President John F.
Kennedy signed upon taking office in 1961, promised color-blindness in
government contracting: “The contractor will take affirmative action to
ensure that applicants are employed, and that employees are treated during
employment, without regard to their race, creed, color, or national origin.”*®
(Emphasis added.)

Indeed, in his 1963 speech on civil rights, President Kennedy went out
of his way to convince the country, parts of which remained wary of racial
equality, that color-blindness was going to be the law of the land, as the
Constitution dictates. “It ought to be possible, in short, for every American
to enjoy the privileges of being American without regard to his race or his
color,” said Kennedy.**

With that in mind, and in order to address concerns that the Civil Rights
Act would turn into a racial spoils system, Minnesota Democratic Senator
Hubert Humphrey promised on the floor of the Senate in a 1964 debate
that if a “Senator can find...any language which provides that an employer
will have to hire on the basis of percentage or quota related to color, race,
religion, or national origin, I will start eating the pages one after another,
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because it is not in there.”*” Humphrey was not just any Senator. By the
time President Johnson spoke to the Howard graduates, Humphrey was
already his Vice President.

But President Johnson did not just celebrate the fact that government,
federal or state, would henceforth observe the constitutional rights of black
Americans, amonumental advance. He also attempted to advance two other
shifts that were in themselves historic. One, ironically, was to reintroduce
the idea that race could now be used again as a cause for government inter-
vention. The speech at Howard, in effect, is known for that, and therefore
as the starting point of interpreting affirmative action to ensure racial pref-
erences in employment and school admissions.

Almost always ignored, however, is the second shift the speech heralded.
The main speechwriter, Daniel Patrick Moynihan, intended to use racial
preferences for something new in America: family policy. The sagacious
Moynihan had understood that trouble was brewing within the black family,
especially in impoverished black urban areas in the North, and that this
was at the heart of widening racial disparities. He wanted the government
to address family breakdown.

Itis the tragedy of the past 60 years that only racial preferences stuck:
Government and the private sector began to react to academic and eco-
nomic achievement gaps by trying to force particular outcomes, reinforcing
the message that black Americans were not ultimately responsible for their
own welfare. However, the men surrounding Johnson, and those in the
commentariat, dropped the matter of the breakdown of the black family—
Moynihan’s main point—as a main cause of the disparities.

Racial Preferences v. Needs-Based Policy. President Johnson did,
indeed, reverse course just a few seconds after declaring that racial dis-
crimination was repugnant to the Constitution:

But freedom is not enough. You do not wipe away the scars of centuries by
saying: Now you are free to go where you want, and do as you desire, and
choose the leaders you please. You do not take a person who, for years, has
been hobbled by chains and liberate him, bring him up to the starting line of a
race and then say, “you are free to compete with all the others,” and still justly
believe that you have been completely fair.*®

It was this statement that, as The Washington Post put it when it marked
the half-century anniversary of Johnson’s appearance in 2015, made the “To
Fulfill These Rights” speech “widely known as the intellectual framework
for affirmative action.”*
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This indication from the highest government official in the land that
fairness required a return to the same type of racial discrimination that he
had just declared repugnant to the Constitution helped to turn the course of
history. It made clear to all that Johnson was now authorizing, encouraging,
and even requiring that employers hire and treat employees with regard
to their race, color, and national origin. This violated everything that had
been promised. But by the time the Supreme Court codified the use of race
in university admissions, in Regents of the University of California v. Bakke
on June 26,1978, Humphrey had been dead six months and was not able
to answer for his promise that the Civil Rights Act would not be used to
impose racial quotas.

President Johnson was not the first to use the unequal race analogy.
Moynihan—a wunderkind who had been Kennedy’s Assistant Secretary of
Labor, would later advise President Richard Nixon and then become a U.S.
Senator. The speech’s other drafter, White House speechwriter Richard
Goodwin, surely must have known that Herbert Croly had introduced the
race analogy decades earlier. One of the intellectual leaders of the progres-
sive era, Croly had famously employed it in 1909 when he wrote in The
Promise of American Life, “The democratic principle requires an equal start
in the race, while respecting at the same time an unequal finish.”

However, Croly added, “The chance which the individual has to compete
with his fellows and take a prize in the race is vitally affected by material
conditions over which he has no control.” The problem, added Croly, was
that under “alegal system [such as America’s] that holds private property
sacred there may be equal rights, but there cannot possibly be any equal
opportunities for exercising such rights.”*°

The idea that equality of outcome was a desired result, and that it
required state intervention, had divided liberalism in the 19th century.
Liberals entered the 19th century believing, with Adam Smith, that the
individual should be given wide sway in determining his self-interest and
acting accordingly to improve his own material conditions. However, the
enormous wealth that such an approach created, especially when combined
with the Industrial Revolution, produced inequalities that were no longer
relegated to village life, but were concentrated in urban areas where they
could be seen by Charles Dickens and Karl Marx. “The trunk of liberalism
now separated into two boughs” in the 20th century, James Traub wrote
in The Atlantic in 2018.%' One side remained staunchly free market. That
side went with Ludwig von Mises, Friedrich Hayek, and others. The other
bough went with Isaiah Berlin, Karl Popper, and journalists like Traub,
in the belief that the state should intervene by taxing the successful and
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transferring that wealth to the less so. Both sides called themselves liberal,
creating much confusion.

Under President Franklin Delano Roosevelt’s New Deal, these wealth
transfers grew, as private property lost some of the sacred character that
soirritated Croly and his fellow progressives, and as the principle that the
government should step in to help the less fortunate gained wider accep-
tance. FDR’s 1935 National Labor Relations Act includes the first use of the
phrase “affirmative action,” and it compelled employers to take measures to
compensate workers whom they had harmed through unfair labor practices,
which were usually aimed at union members.**

Starting with Johnson’s Howard speech, however, the President of the
United States was now saying that the qualifying criteria for government
intervention would include not just the fluctuating needs of a socioeco-
nomic class but also the fixed identities of race and national origin—to
which sex would be added years later.

This introduction of race as a qualifying factor was not haphazard. Moyni-
han sensed that he was doing something new, as he dwelled on the salience
of race at length in subsequent writings. “[ T|raditionally, the American
legal and constitutional system has been based on a deliberate blindness
to any social reality other than the reality of individuals,” Moynihan wrote
in Commentary two years after the speech. This individualistic approach,
which Moynihan rightly observed derived “partly from the metaphysics of
classical liberalism,” had been altered to consider class in the New Deal, but
race was still a step too far. “The reality of class had to be acknowledged, for
example, in order for the labor movement to make the gains it did under the
New Deal. But if this understanding of the Negro in group terms has been
widespread enough among scholars, it has not been a consideration in the
framing of programs.”®?

All of this made a huge difference and tapped a vein of popular opposi-
tion to racially based decisions that has never abated. That government
would once again make decisions based on a person’s race has never gained
afraction of the acceptance that needs-based wealth transfers or state inter-
vention to protect workers against unfair labor practices obtained, which is
why racial preferences in university admissions have kept returning again
and again to the Supreme Court, in the same way that Roe v. Wade did after
it was decided in 1973, until it was finally struck down in Dobbs v. Jackson
in 2022. In Grutter v. Bollinger in 2003 and in the two Fisher v. University
of Texas cases (in 2013 and 2016, called Fisher I and Fisher IT), Americans
kept coming back to the Court essentially to relitigate Bakke and reverse
what they sensed was a grave injustice.
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This was not only because making race-based decisions so clearly
betrayed all the promises made by Kennedy, Johnson, Humphrey, and
all the other promoters of the Civil Rights Act, including Martin Luther
King, Jr., who in 1963 longed to live in a nation where his four little children
would “not be judged by the color of their skin.” Nor was it just that the
Constitution, in its Fourteenth Amendment, prohibits any government
from denying “to any person within its jurisdiction the equal protection
of the laws,”** or that the Civil Rights Act itself bans discrimination on the
basis of race in employment and institutions of public education. Nor was
it just that in a system where race is the deciding factor, a rich member of
a given race could be given a benefit denied to a poor member of another.
All these arguments weigh heavily, but there was something even deeper.
Americans have intrinsically understood that treating people differently
because of immutable characteristics violates the principle of equal dignity,
upon which a democratic and just society is based.

Family Policy. Moynihan intended to use race only to rescue the black
family, especially from the scourge of out-of-wedlock births, which were
then rising rapidly among black Americans (though the rate was much lower
than it is today). “[I]llegitimacy—which [Gunnar] Myrdal judged the best
measure of family stability—is a serious problem for Negroes (and increas-
ingly for whites as well),” Moynihan wrote in Commentary. What he wanted
was “to urge consideration of a new and different kind of policy, in addition
to the more familiar ones—namely, a national family policy.”*® (Emphasis
in original.)

But, family policy was completely struck out of the civil rights movement.
Once it became official government policy to ignore the leading cause of
racial disparities (family breakdown), all the nation was left with was the
concept that the gaps were solely, or at least primarily, caused by discrimi-
nation, and that only racial preferences could remedy things.

Johnson, in his Howard speech, dwelled on the black family at length,
becoming the first President to speak about the problem in public, according
to Moynihan. As he detailed the many reasons why black Americans were
falling further behind, Johnson said, “Perhaps most important—its influ-
ence radiating to every part of life—is the breakdown of the Negro family
structure. For this, most of all, white America must accept responsibility.
It flows from centuries of oppression and persecution of the Negro man.”>¢

Johnson then announced that in the fall there would be a White House
conference of scholars, called “To Fulfill These Rights,” to address the prob-
lems of the black family. The problem was “not pleasant to look upon,” said
Johnson, but,
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it must be faced by those whose serious intent is to improve the life of
all Americans.

Only a minority—less than half—of all Negro children reach the age of 18 having
lived all their lives with both of their parents. At this moment, tonight, little less than
two-thirds are at home with both of their parents. Probably a majority of all Negro
children receive federally aided public assistance sometime during their childhood.

The family is the cornerstone of our society. More than any other force it
shapes the attitude, the hopes, the ambitions, and the values of the child. And
when the family collapses it is the children that are usually damaged. When it
happens on a massive scale the community itself is crippled.

So, unless we work to strengthen the family, to create conditions under which
most parents will stay together—all the rest: schools, and playgrounds, and
public assistance, and private concern, will never be enough to cut completely
the circle of despair and deprivation.?”

In fact, the plight of the black family, and what to do about it, was intended
to be the central aspect of Johnson’s Howard speech, and to his efforts going
forward. Moynihan said that a major report that he had authored at the
Labor Department earlier that year, on the troubles brewing in the black
family, “The Negro Family: The Case for National Action,” had made it to
Johnson’s desk a month before the Howard speech. In his 1987 book Family
and Nation, Moynihan said that his report was the “thesis” for the speech.®
In an article he wrote for Commentary in 1967, Moynihan called his report

“the original precipitant of the Howard Speech.”®

Moynihan had been incredibly prescient in his report. Indeed, as its title
putit, the report was a call for national action. It was replete with statistics
showing how Moynihan had perceived, earlier than most, that the break-
down of black family structure, the rise of out-of-wedlock birth rates, was
at the heart of the racial disparities. This was stated throughout. In the
report’s very first page, Moynihan wrote:

The gap between the Negro and most other groups in American society is widen-
ing. The fundamental problem, in which this is most clearly the case, is that of fam-
ily structure. The evidence—not final, but powerfully persuasive—is that the Negro
family in the urban ghettos is crumbling. A middle-class group has managed to
save itself, but for vast numbers of the unskilled, poorly educated city working
class the fabric of conventional social relationships has all but disintegrated.®®
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So, the country had a chance to recognize and potentially deal with the
central problem causing the widening racial gaps. To be sure, Johnson’s
speech did contain the initial seeds of government intervention on the basis
of race, but it also included a call for a conference of scholars and sages that
could have dealt with the central problem, a gathering where Moynihan’s
presence would have been large. The country might have solved the problem
and brought Americans of all colors to the starting gate with more similar
starting conditions. But, instead, the country spent the following 60 years
trying vainly to rig outcomes by government fiat through picking partici-
pants by race, thereby triggering more division and animosity instead of less.

Moynihan lamented in a letter to journalist Philip Gailey in 1992, “We
lost a generation because the White House staff under LBJ simply lost
its nerve.”®

Why that happened is instructive. Two months after his Howard speech,
Johnson signed the Voting Rights Act of 1965, the other landmark act of
the civil rights era, and everything seemed to be on track. But the Voting
Rights Act marked “the peak of optimism for the civil rights movement,” as
the anti-segregationist Yale historian C. Vann Woodward put it.®? Five days
later, the Watts section of Los Angeles, a predominantly black neighborhood,
exploded in riots, which went unabated for seven days. Woodward, who had
marched with King at Selma, called it the worst racial violence in American
history. At the end, 34 people were killed (all but three black), 1,000 were
injured, and 4,000 were arrested, with 600 buildings damaged, one-third
completely burnt. In the end, it took the Army to end the violence.

The riots “created an atmosphere of fear and threat, and counterthreat,
in which the era of good feeling could not survive,” wrote Moynihan.® The
Moynihan Report became the quick explanation as to why such violence had
erupted at a time when government was finally recognizing the civil rights
of black Americans and had signed acts ending legal discrimination, and
despite the fact that black Americans were making real economic advances.
And, in effect, the breakdown of the family had indeed contributed to the
pathologies that led to Watts. “At the heart of the deterioration of the fabric
of Negro society is the deterioration of the Negro family,” Moynihan’s report
had warned.®* And Moynihan detailed that the dissolution of the black
family was a much greater problem in Northern ghettos than in Southern
rural areas.

Watts also created a panic among many sectors, not least among white
elites in the North, who in the end chose to placate the loudest, and even
separatist, voices in the black communities rather than explore the causes
of the trouble with a troublemaker from the Labor Department. “The real



SPECIAL REPORT | No. 274 JUNE 29, 202317
heritage.org

blow was Watts,” wrote Moynihan. “Watts made the report a public issue,
and gave it aname.”

A whispering campaign began against Moynihan and his report within
the civil service—already a problem, which Moynihan’s colleague Arthur
Schlesinger was the first to see as a “permanent government” trying to
thwart the “presidential government”—because the report and the speech
had come from political appointees. Others then piled on.

The Nation accused Moynihan of “subtle racism,” and of seducing “the
reader into believing that it is not racism and discrimination but the weak-
nesses and defects of the Negro himself that account for the present status
of inequality.”®®* Worse was the indictment from black civil rights leader
James Farmer, who said that “Moynihan has provided a massive academic
copout for the white conscience and clearly implied that Negroes in this
nation will never secure a substantial measure of freedom until we stop
sleeping with our wife’s sister and buying Cadillacs instead of bread.”¢°

And that was the end of any talk of family dissolution, and what might
be done about it. When people did meet at the White House for the confer-
ence that Johnson had called for, the issue of family was stricken from the
proceedings. Moynihan quoted White House official Clifford Alexander as
simply stating, “The family is not an action topic for a can-do conference.”

Nurturing Dreams and Nurturing Society. Once the exploration of
family breakdown as the main culprit ceased, schools led the way with racial
preferences.

Eventually, a California student by the name of Allan Bakke brought the
issue of quotas to the Supreme Court. Litigation was inevitable because,
as discussed, they so offend the American ideal of equal dignity that was
ratified by the Civil Rights Act. That Americans would reject the use of race
had been Moynihan’s biggest blind spot—he seems not to have foreseen that
areturn to race-based policy would be widely rejected. In a four-four-one
decision that is explained below, Justice Lewis Powell made a distinction
between outright quotas, which he rightly found unconstitutional, and
using race as one of many elements in a holistic approach that had to be
narrowly tailored and pass strict judicial scrutiny to be constitutional.

But to get there, the white liberal establishment had to go through logical
contortions. In a separate opinion that concurred with a part of Powell’s,
Justice Harry Blackmun wrote, for example, that “[i]n order to get beyond
racism, we must first take account of race. There is no other way. And in
order to treat some persons equally, we must treat them differently. We
cannot—we dare not—Ilet the Equal Protection Clause perpetuate racial
supremacy.”®’
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Here, the justice was echoing an Atlantic article about the Bakke case
by McGeorge Bundy, who had written, “Precisely because it is not yet

‘racially neutral’ to be black in America, a racially neutral standard will
not lead to equal opportunity. To get past racism, we must here take
account of race.”®®

As Moynihan bemoaned in the Commentary piece about the abandon-
ment of family policy, “the misery is that it did not have to happen.” But
a coalition had joined hands on not exploring causes, least of all family,
and utilizing only the corner-cutting strategies of racial preferences to
try to manage outcomes. To Moynihan, the opposition emanated from

“Negro leaders unable to comprehend their opportunity; from civil-rights
militants, Negro and white, caught up in a frenzy of arrogance and nihil-
ism; and from white liberals unwilling to expend a jot of prestige to do a
difficult but dangerous job that had to be done, and could have been done.
But was not.”®’

Yale historian Woodward concluded that it was the result of a tacit agree-
ment between the black bourgeoisie, which needed jobs in the bourgeoning
civil rights bureaucracy, black separatists who wanted revolution, and a
suddenly panicked Northeastern white elite. “For some Yankees,” wrote
Woodward in his masterful The Strange Career of Jim Crow, “guilt tempo-
rarily got the better of prudence, and at times it was a question of whether
it was guilt or cowardice that prevailed.””°

The dearth of any discussion on family has left the country only with
racial preferences as a supposed remedy for disparities that are judged to
be proof of racism, these days characterized as “systemic.” As Harvard’s
Glenn Loury explained as far back as 1985, “The civil rights approach has
two essential aspects: first, the cause of a particular socioeconomic dispar-
ity is identified as racial discrimination; and second, advocates seek such
remedies for the disparity as the courts and administrative agencies provide
under the law.”

The problem is that—as Moynihan discovered as far back as the 1960s,
Loury explained in the 1980s, and is much more so the case today—dispari-
ties by themselves are not evidence of discrimination. This is why, as Loury
continued, using these civil rights strategies “to address problems for which
they are ill-suited thwarts more direct and effective action. Indeed, the
broad application of these strategies to every case of differential achieve-
ment between blacks and whites threatens to make it impossible for blacks
to achieve full equality in American society.””

Black commentator Shelby Steele says that accepting racial preferences
as a strategy for starting out with equal opportunities was the “worst
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mistake” black America ever made, and charges moreover that Johnson
only made the proposal so that U.S. institutions could regain the moral
authority they had lost when the nation collectively admitted the great sin
of segregation.

“It probably worked out very well, as a program that gained moral author-
ity,” he told C-SPAN in an interview in 2006.”

Blacks, on the other hand, listening to a president saying “we’re now going to
make up to you, we're going to do right by you, we’re going to bring you up
to the starting line,” as he talked about in his Howard University speech, and
“we’re going to give you what it takes to compete with others, and so forth,”
we made at that moment the worst mistake in our entire history, | believe,
which is that we put our faith back into the hands of the society that had just
oppressed us for four centuries, and we said, all right, you did it to us and you
must now be responsible for getting us out of this circumstance, bringing us to
full equality in your society.

Whites, adds Steele, then used that responsibility not to truly help blacks,
but “to win moral authority.” What black Americans must tell themselves,
continued Steele on C-SPAN, is

We're free. I'm free. You're free. There may be a small degree of racism left in
American life, but the larger truth is that you are free in this society to make
whatever kind of life you want to make for yourself. You can nurture any
dreams that you want to nurture in this society, and you are going to be free.
Not only are you going to be free to pursue them, but in many cases, this so-
ciety today is behind you. It’s not in front of you keeping you down. It’s behind

you supporting you.

Now that the Supreme Court has removed from the life of the nation
the Faustian bargain that racial preferences tempted many with, and if
what American society truly wants to do is fulfill the rights of all Amer-
icans, then it must reinforce to all Americans that there is equality of
opportunity available to all which cannot guarantee equal results. Part
of being free is exploring what holds people back and attempting to
address it. That, of course, means exploring the questions about family
breakdown (and many other issues, such as bad schools, crime, social
media, omnipresent pornography, and high divorce rates) that a coa-
lition prevented Moynihan from asking, and which do indeed thwart
equal starting conditions.
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This does not necessarily mean that the government needs to have a
“family policy” now, as Moynihan wanted back then, least of all using prefer-
ential treatment based on race. But a different approach to family formation
now beckons, as Loury says. This will not be easy. As Moynihan wrote, “It
is plain enough that anyone seeking to discredit a political initiative based
on as sensitive a subject as family structure, particularly that of Negroes,
will have no difficulty devising arguments.””® And yet there is now no other
choice but to go unto that breach. After this Supreme Court decision, the
nation must pivot and adopt an all-of-society exploration of the causes of

family breakdown, and of remedies that will help the country to end it.

4. The Mismatch Problem

For decades, researchers and civil rights advocates tried to draw atten-
tion to the harm caused by racial preferences. Yale Law School professor
Clyde Summers discussed the “mismatch” effect of racial preferences in
1969, shortly after racial preferences became a common practice in higher
education.” Summers, who had previously written in opposition to racial
discrimination in labor unions, was not making an ideological point but
appeared authentically concerned about the negative effects of racial pref-
erences through student mismatch.

The “mismatch” theory has since been proved time and again by
researchers using data from different colleges, universities, and law schools.
The concept of mismatch is illustrated as follows: If an institution adds
points to a student’s academic index because of his or her race, the student’s
academic qualifications may not match the school’s requirements and the
qualifications of other students. As a result, the student is more likely to
struggle with the academic workload, fall behind others, and even fail to
complete his or her degree. As explained earlier, some higher education
institutions use racial preferences in their admissions processes by adding
points to a student’s academic index scores. This index is often composed of
astudent’s GPA, high school grades, college or graduate school admissions
test scores on the SAT, ACT, or Law School Achievement Test (LSAT), and
other factors, such as class rank (a student’s academic achievement).

As Sowell explains, using law schools as an example,

Given that law schools, like the rest of the academic world, have a whole
hierarchy of work standards, and a corresponding hierarchy of admissions
standards, the issue was not whether a minority student was “qualified” to
study law and become a lawyer, but whether his particular qualifications were
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likely to match or mismatch the institutional pace, level, and intensity of study
under preferential admissions policies. While this issue was raised as regards
law schools, the principle applies to the whole academic world.”

Schools calculate applicants’ academic indices in different, though simi-
lar, ways. In Mismatch: How Affirmative Action Hurts Students It’s Intended
to Help, and Why Universities Won’t Admit It, Richard Sander and his co-au-
thor Stuart Taylor, Jr., provide examples of academic indices that start at O
and go to 1,000 points.” Students can receive hundreds of points for their
SAT score and high school GPA, and graduate school students receive points
for their Graduate Record Exam (GRE) score or LSAT score.” For example,
an applicant’s GPA as measured on a four-point scale is multiplied by a
figure to make the value worth hundreds of points. Similar calculations are
made using ACT college admissions test results (which are measured on a
scale from one to 36) and SAT results so that, when combined, the total is
summed to represent a figure on a 1,000-point scale.”®

In No Longer Separate, Not Yet Equal, Thomas Espenshade (a supporter of
racial preferences, according to Sander) and Alexandria Walton Radford show
that racial preferences can result in large increases in a student’s academic
index, equivalent to 310 points on the SAT or 155 total points on a student’s
index—a15.5 percent boost. Sander, whose 2005 article in the Stanford Law
Review on mismatch attracted the attention of many in the academic world,
says that racial preferences are not “tie breakers” between black students and
their peers, but clear evidence of priority treatment based on race.”

Sander began documenting the academic and other harms from mis-
match in the late 1990s after California voters approved Proposition 209 in
1996, which prohibited public employers, such as the California university
system, from using racial preferences in hiring or admissions. Though uni-
versity regents rescinded this ban on racial preferences in 2001 (with the
support of newly elected Governor Gray Davis), the period between 1996
and 2001 provided a natural experiment on the use of preferences.?°

After Prop 209 passed in 1996, the elimination of racial preferences did
not dissuade highly qualified minority students from applying, as some
critics had predicted. The percentage of the academically strongest black
students applying to the most selective school in the university’s system, the
University of California at Berkeley, increased from 58 percent in 1997 to 70
percent in 1998.5' Then, the yield rate—the rate at which students who are
offered a seat at a college accept their admissions letter—was 52 percent for
black students, “the highest in many years and probably an all-time record,”
Sander and Taylor wrote.®? But that is not all.
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Sander and Taylor explain that after the passage of Prop 209 and the ban
on racial preferences, graduation rates for black students “rose rapidly.”®
Four-year graduation rates for black students increased from 22 percent
to 38 percent, and six-year graduation rates increased from 63 percent
before the proposition to 71 percent after.®* Other research by economists
from Duke University on the University of California system before and
after Prop 209 also found increases in graduation rates of three to seven
percentage points overall for black, Hispanic, and Native American students
after racial preferences were abolished.®

Fears that eliminating racial preferences would result in fewer black
students entering or finishing college were not realized. Why? Because
the highest-performing minority students were still admitted to the most
competitive institutions—and succeeded there. But the next tier of students
was not admitted to the more competitive schools where students with
academic records such as theirs had struggled before. Rather, they were
admitted to schools that better matched their academic preparation, and
so the students were more likely to complete their course of study.

New research from Sander on law school student mismatch finds that
“mismatch can account for two-thirds to three-quarters of the Black-white
gap [in bar passage rates], as well as more than half of the Hispanic-white
gap.”®® (Emphasis in original.) Sander explains that “a student’s degree of
mismatch in law school is by far the strongest predictor of whether he or
she will pass a bar exam on a first attempt.”®”

The failure to succeed in a school where the rigor does not match a stu-
dent’s academic ability is the most measurable harm from mismatch. Law
schools provide a fitting example, but not the only one. In 1996, Rogers
Elliott and A. Christopher Strenta led a team that investigated the use of
racial preferences at Dartmouth and found that black students with lower
scores in high school were more likely to drop out of rigorous science, tech-
nology, engineering, and math (STEM) programs at the college.®® These
findings were supported in 2004 by research using a much larger dataset
from the College Board. Here again, researchers found that prior academic
performance helped to predict success in postsecondary STEM programs.®
Significant numbers of minority students were dropping out of STEM fields
in college, making this research critical to understanding the causes. To date,
college officials and policymakers have not used these findings to revise
admissions practices.®

The mismatch caused by racial preferences also negatively affects black
students’ grades and class ranking and potential for dropping out of school.”*
Yet in the years following Prop 209, the graduation rate of black students
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from colleges in the University of California system increased substantially.
Sander and Taylor write:

For the six classes of black freshmen who entered UC schools in the years be-
fore race-neutrality (i.e., the freshman classes of 1992 through 1997), the overall
four-year graduation rate was 22 percent. For the six years after Prop 209’s
implementation the black four-year graduation rate was 38 percent.

That figure compares to an estimated 57 percent four-year graduation
rate among white students.’” Sander and Taylor argue that administrators
had been working “to conceal” the use of preferences, which means that
the graduation rate for black students could have been even higher absent
college officials’ activities.”® Officials at the University of California-Los
Angeles, for example, “performed elaborate gymnastics to keep black num-
bers [for admission] as high as they were [before Prop 209]” by admitting
black students with lower SAT scores than those of their white peers.**

Other university systems and college accreditors have also explic-
itly pledged to ignore bans on racial preferences. After Michigan voters
approved a proposition similar to California’s Prop 209 in 2006, University
of Michigan president Mary Sue Coleman said that she would “consider
every legal option available” to get around the new ban.®® In her speech
following the vote, she said, “I am deeply disappointed that the voters of
our state have rejected affirmative action” and “we pledge to remain unified
in our fight for diversity,” making no mention of the mismatch research
that was the subject of a U.S. Commission on Civil Rights (USCCR) hear-
ing just five months earlier.”® State and college leaders’ attempts to resist
bans on racial preferences have been so significant that we provide alonger
discussion of the topic below under “Colleges Will Try to Circumvent the
Prohibition of Racial Preferences.”

The last example we provide on the harm from mismatch comes from
the testimony of students themselves on the damage to their attitudes and
confidence caused by racial preferences. Minority students report lower
levels of confidence as they are mismatched to schools that do not align with
their abilities and preparations and who therefore struggle after admission.
Sander and Taylor write, “We have a terrible confluence of forces putting
students in classes for which they aren’t prepared, causing them to lose con-
fidence and underperform even more while at the same time consolidating
the stereotype that they are inherently poor students.”®”

Mismatch does not merely create hurt feelings—though it does that. Mis-
match demonstrates that academic preparation is essential for success in



CREATED EQUAL: A ROAD MAP FOR AN AMERICA FREE
OF THE DISCRIMINATION OF RACIAL PREFERENCES

competitive fields, such as law and science. When students who may have

been moderately successful in high school are admitted to more selective

colleges, their performance makes them look inadequate by comparison,
when the students clearly have abilities to succeed at other colleges. Being

relegated to the bottom of the class because of different levels of preparation

creates the stereotype that black Americans, as a group, are underperform-
ing, regardless of the level of academic rigor—when, in reality, it reflects the

policy of racial preferences matching them with schools that are incompat-
ible with the students’ K-12 preparation.

Summers also observed this problem, years before the mismatch
research of the late 1990s and early 2000s by noting an “intense anxiety
and threat to the student’s self-esteem” caused by the mismatch.’® “Sev-
eral studies,” writes Sander, “have found that large racial preferences are
directly associated with more negative self-images among the recipients.”
Again, “self-doubt” is more than merely another example of students taking
offense at trivial matters—acting like “snowflakes.” The doubt leads to later
academic and professional failures. Student testimonies demonstrate this
reality, while also reinforcing the results from mismatch research and the
observations of Summers and others. In the USCCR’s report from its 2006
hearing on racial preferences and the American Bar Association, commis-
sioners included an e-mail sent by a student at the University of Colorado
School of Law to the school’s dean. The student wastes no time in saying
that racial preferences did not help him, but rather hurt his academic career
and may have ruined his professional prospects:

I do not believe The University of Colorado School of Law (CU) should
have admitted me into this school in the first place. CU has known year
after year, decade after decade that underqualified students such as myself
consistently fall in the bottom 5 percent of the class and disproportion-
ately fail the Colorado Bar Exam. Nevertheless, CU has done nothing that
effectively helps underqualified students receive grades that fall within the

“bell curve.”*°

The student then explains that the harm goes well beyond just grades
and career opportunities. He writes, “If my brown skin has helped ‘advan-
taged’ black and brown students feel less isolated (and I really don’t believe
they feel isolated) at CU, I am happy for them.... The problem, despite my
professed happiness, is that CU has used my skin color against me in order
to provide benefits to others.” The student explains that, had he been more
properly matched with a school that fit his academic performance, he would
be looking forward to graduation, even if he was finishing at a lower-tiered
school than the University of Colorado.
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5. Colleges Will Try to Circumvent the
Prohibition of Racial Preferences

Although many colleges stand to benefit from the elimination of racial
preferences as a result of increased enrollment, some will almost certainly
attempt to continue the use of the practice, despite the high court’s deci-
sions. Colleges and universities will continue trying to engineer the racial
makeup of their student bodies despite the constitutional prohibition of
racial preferences in admissions. The battle for equal treatment will shift
to colleges’ new strategies, some of which will be less defensible than others.

First, since grit and perseverance are admirable characteristics cor-
related with an array of positive life outcomes, colleges will continue to
seek evidence of hard work and overcoming obstacles that go beyond quan-
titative grades and test scores. However, this allowance for evidence from
personal essays and letters of recommendation is likely to gain heightened
prominence in admission decisions, since these documents can often reveal
racial identity. Since assessments of virtue tend to be highly subjective, col-
leges will find ways to hide racial preferences within seemingly race-neutral
reviews of personal characteristics. While Harvard University’s data showed
abuse of its personality score, a score given to students in the application
process based on certain traits, the analysis was complex.’®* Colleges will
probably try to get away with preferences until they lose in court. Transpar-
ency plus severe penalties if caught should help to mitigate such schemes.

Second, pre-admission and post-admission schemes are likely to become
more prevalent. Despite the ban on racial preferences in California, the Uni-
versity of California at Berkeley realized that the prohibition only referred
to admissions, not recruitment.’®® The old form of “affirmative action” that
meant, for instance, making sure to advertise in untraditional outlets and
recruit from a wide range of high schools in order to find the best candidates
wherever they might be, remains legal and desirable. But Berkeley and many
other institutions have gone further, running unlawful race-based programs
and awarding unlawful race-based scholarships.

Colleges unlawfully discriminate when they offer recruitment or yield
programs exclusively or preferentially to non-white students. Such pro-
grams must be clearly available to all prospective or admitted students.
Likewise, colleges may not have race-based scholarships that give more
funding to members of certain identity groups. Moreover, the U.S. Depart-
ment of Education’s Office for Civil Rights (OCR) has long interpreted
discrimination by colleges to include advertisements of third-party discrim-
inatory scholarships. Such prohibited advertising would still be unlawful if
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aregistered student organization is enlisted to tell prospective or admitted
students about such a scholarship. Ultimately, there is no lawful route for
differential treatment of prospective or admitted students by race.

Instead, any aspect of the admissions process that has a disparate impact
by race will be downgraded or removed entirely. This is why, pre-emptively,
so many colleges and graduate programs have stopped requiring stan-
dardized tests. To the extent that such tests remain reliable indicators of
future success at the institution and in one’s profession, removing them is
a dire mistake.

For example, colleges may try to make the eligibility provisions for uni-
versity programs so narrow that the criteria are indistinguishable from
policies based on racial preferences. For example, at the University of San
Diego, school officials created the Black InGenious Initiative (BiGI) in
2022, which, as the title indicates, was originally created exclusively for
black students. The San Diego Foundation’s announcement upon the pro-
gram’s launch said, “BiGI is designed to uplift Black students in San Diego
County.”'*® While a private foundation that receives no federal funding can
create a program to help individuals based on skin color, a public university
cannot enroll students exclusively because of skin color or ethnicity. The
OCR opened an investigation into the program, and the university then
stated that students from all races were eligible to apply. Yet officials would
now select participants based on narrow criteria which make it difficult to
distinguish non-black applicants from their black peers.

According to the OCR:

Since opening this complaint for investigation, the University has taken steps
to make clear that the BiGl program is open to students regardless of race.
Specifically, while designed to uplift “the brilliance of Black students in San
Diego County,” the program is open to students from 6th through 12th grade
regardless of race.1%*

Yet the program’s website stresses that the program is designed to serve
black students. In a letter concerning the investigation of the program’s
website, OCR officials state that “the focus of the program is on Black stu-
dent problems and solutions.”*%

For students of other races to be selected, they must demonstrate that
they have experienced discrimination similar to the prejudice faced by
black Americans. The OCR wrote, “Because of BiGI’s focus on remedying
disproportionality, if other non-Black members in the community face
similar barriers to academic success, and have documented experiences
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of significant disproportionality, the BiGI program welcomes their applica-
tions t0o.”'°¢ Thus applicants who are not black must show that their lives

and experiences are essentially indistinguishable from black individuals

who have faced specifically anti-black discrimination.

Black student applicants, meanwhile, are automatically considered
because of their race, regardless of whether they faced discrimination—
while applicants of other races have to prove they have experienced
discrimination.

The selection criteria are so narrow that they could allow schools to prac-
tice racial preferences by automatically making black students eligible but
forcing students of other races to demonstrate discrimination similar to
that experienced by black individuals of prior generations in order to be
competitive in the selection process.

Those monitoring how higher education officials revise school policies
in response to the Court’s latest decision must also provide oversight of
accreditors. College and graduate program accreditors have pressured
colleges and universities into using racial preferences. For example, the
U.S. Commission on Civil Rights highlighted a brazen policy adopted by
the American Bar Association (ABA) in the early 2000s. The ABA, which
accredits law schools, adopted an operating policy that stated law schools
must show “concrete action” to promote the enrollment of minority law
students (called Standard 212). Then, the ABA went further and said that
law schools should ignore statutes and even constitutional provisions that
prohibit racial preferences. Interpretation 212-1, the first Interpretation
of Standard 212, says:

The requirement of a constitutional provision or statute that purports to pro-
hibit consideration of gender, race, ethnicity or national origin in admissions or
employment decisions is not a justification for a school’s non-compliance with
Standard 212. A law school that is subject to such constitutional or statutory
provisions would have to demonstrate the commitment required by Standard
212 by means other than those prohibited by the applicable constitutional or
statutory provisions.'”

The ABA even suggested specific ways that schools could take “concrete
action,” in addition to racial preferences, such as creating “a more favorable
environment for students from underrepresented groups.”'*® The USCCR
conducted a 2006 hearing that discussed the ABA’s policy because some
commissioners believed that the ABA had designed these provisions to go
beyond what the ruling in Grutter v. Bollinger allowed. Because the ABA is
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an accreditor for law schools, giving it significant power to influence school
operations in accordance with the accrediting process, some commissioners
feared that the ABA’s new policies “would pressure law schools to employ
[racial preferences] in admissions.”*°

The ABA showed clear intent to circumvent court rulings that limited the
use of racial preferences. In his testimony before the USCCR, George Mason
University School of Law (now the Antonin Scalia Law School) professor
David Bernstein said, “Ever since the Court decided Grutter v. Bollinger in
2003, ABA accreditation officials have been pressuring law schools to use,
or increase the use of, racial preferences, using their accreditation author-
ity to blackmail the schools.”"'® The ABA would revise its policies based
on modest changes to the interpretations, but its intent was already clear.
Accreditation is a powerful cudgel, as it serves as the gatekeeper to federal
student loans and grants. Using both overt and covert means, the ABA had
told school officials that they should not allow court opinions or laws to
prevent them from using racial preferences to manipulate the makeup of
their student body.

6. “Equity” vs. “Equal Opportunity”

Ibram X. Kendi is an influential figure in American politics and culture.
He is the founder of the Boston University Center for Antiracist Research
and the author of several books, including How to Be an Antiracist. His

2 << 2 <

definitions of “racism,” “antiracism,” “equity,” and “inequity” have been
promoted in K-12 education, government, journalism, and corporate Amer-

ica. According to Kendi:

A racist policy is any measure that produces or sustains racial inequity between
racial groups. An antiracist policy is any measure that produces or sustains
racial equity between racial groups. By policy, | mean written and unwritten
laws, rules, procedures, processes, regulations, and guidelines that govern peo-
ple. There is no such thing as a nonracist or race-neutral policy. Every policy in
every institution in every community in every nation is producing or sustaining
either racial inequity or equity between racial groups.!!

While dictionary definitions of “equity” suggest the “quality of being fair
and impartial,” the Kendian version of the term is used most frequently
to compare the social outcomes of different ethnic groups. So, in practice,
equity must mean that the government or private-sector actor must treat
individual Americans differently, and not even according to non-racial
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criteria, such as need, but based solely on skin color or national origin. This

violates American ideals and laws. Kendi, both an author and an activist, and

others believe that “Racial inequity is when two or more racial groups are

not standing on approximately equal footing.” The justification for racial

preferences is largely based on the belief that racist policies, practices, and

institutions—both past and present—are the main reason for racial dispar-
ities in education outcomes. This is a commonly accepted position among
progressives today, but it is important to note that black leaders in previous

generations rejected this way of thinking.

Professor S. G. Atkins was founder and president of the Slater Industrial
and State Normal School in Winston-Salem, North Carolina, the forerunner
institution to Winston-Salem State University. Atkins penned a response
to the question “Should the Negro Be Given an Education Different from
That Given to the Whites?” that appeared in a compilation of essays from
African American leaders that were published in 1902:

The great fact is that mind is mind—of like origin and like substance—and that
it has been found to yield to like treatment among all nations and in all ages.
There is no system of pedagogy that would hold together for a moment if the
idea of the unity of the human race and the similarity of mind were invalidated.
Philosophy itself would be threatened and all science would be in jeopardy.
Investigation and practice never fail to support this theory of the solidarity of
the human race. In the schools where it has been tried it has been found not

to be a matter of color, nor even of blood—and certainly the differences have
not depended on race affiliation. It has been a question of the individual and of

local environment.''?

Atkins was born into slavery in 1863, the same year that President Abra-
ham Lincoln issued the Emancipation Proclamation. No one would argue
that African Americans are subject to more racism through laws, policies,
or social customs today than 160 years ago. Yet despite his social stand-
ing, he understood the inherent indignity of creating separate education
standards for different groups based on race. Unfortunately, the belief that
black students need a different type of education and different standards of
evaluation than their white peers is a version of “separate but equal” that
is the “progressive” status quo from kindergarten to college.

Conservatives often contrast “equity” with “equality of opportunity.” In
the context of K-12 education, “equality of opportunity” is used to describe
policies and programs that attempt to get as many students to the “starting
line” as possible. This is certainly a more defensible position than changing
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standards or favoring specific ethnic groups, but it has its own social, eco-
nomic, and cultural limitations. For instance, no government can guarantee

that every child is raised in the same type of family. Some children grow up

in homes surrounded by books. Others spend most of their time looking at

computer screens and watching television. That said, what government can

do is to treat each person equally before the law.

Policy can be designed to address the needs of the disabled. For exam-
ple, transportation experts use ramps and curb cuts to make sidewalks
and buildings accessible to individuals—of every background—who use
wheelchairs, walkers, strollers, or have other mobility limitations. No one
would suggest that the basis for deploying these measures should be race
as opposed to disability.

Equality of opportunity should be characterized by non-discrimination.
Its focus in the area of education should allow families and individuals to
determine the learning options that will maximize their potential, rather
than having the government dictate where they attend school. Equality of
opportunity should also acknowledge that even when all these steps have
been taken, group outcomes will still differ because American racial cate-
gories are composed of different individuals from different regions with
different cultures with differences in ability, values, or priorities.

The following hypothetical example demonstrates the difference
between “equality” (uniformity of opportunity) and “equity” (uniformity
of outcome). A school district’s analysis of SAT results finds significant
disparities in scores based on ethnic background and household income.
Local stakeholders and media claim that the district is not doing enough
to ensure that all children have access to SAT preparation resources. The
district responds to these concerns by investing in SAT test prep for low-in-
come students. The classes are free and easy to access, and administrators
personally follow up with families about the program. Within three years of
implementation, every student in 11th grade and 12th grade has successfully
completed at least two SAT preparation classes.

This would be an example of equalizing starting conditions for children
in a non-discriminatory way, even though variances in group-level test
scores would be treated as a failure to ensure equity. The district’s pro-
gram was created to ensure that every student starts from the same place,
but the district has no way of guaranteeing that every student finishes in
the same place. Some students may exhibit natural talent in math or the
language arts. Others will come from homes where their parents place
a high premium on reading. Some students may have found it difficult
to concentrate in the prep classes because their housing arrangement
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changes from week to week. All these factors will play a part in deter-
mining student outcomes. Unfortunately, based on the current equity
discourse, it is highly likely that the stakeholders who demanded the SAT
prep classes would declare the initiative a failure because it failed to pro-
duce the results they desired.

One of the major vulnerabilities of efforts to equalize opportunities is
that success is always measured at the output level. The answer moving
forward is to reject “equity” in favor of a greater emphasis on agency and
high achievement.

Family Structure and Stability. Ending racial preferences will provide
opportunities for policymakers to focus on oft-neglected factors that con-
tribute to student success. Decades of research have shown that a child’s
home environment, where the mother and father are both present, is one of
the most important determinants of education outcomes, but family struc-
ture is rarely mentioned in debates about improving student performance.

Itis unreasonable to expect different students to achieve the same out-
comes when they have vastly different home lives. Part of the difference lies
in the higher likelihood of poverty for children in single-parent homes. But
there are also practical differences that can affect outcomes. Two parents
can divide domestic responsibilities so that one can focus on helping the
children with homework and other school assignments. A single parent may
have less time to attend parent-teacher conferences or school community
events. Any discussion of racial achievement gaps must take the vastly dif-
ferent home lives of students into account.

The Equality of Educational Opportunity report, also known as the Cole-
man Report, was released in 1966 to fulfill Section 402 of the Civil Rights
Act 0f 1964. That provision required a report to the President and Congress

“concerning the lack of availability of equal educational opportunities for
individuals by reason of race, color, religion, or national origin in public
educational institutions at all levels in the United States, its territories and
possessions, and the District of Columbia.”"*

The report analyzed data from more than 600,000 students across the
country and found that the most important factors that determined student
success had to do with a child’s family structure."* Six decades of subsequent
research have strengthened the conclusion that children raised in homes
with their married biological parents have better academic and behavioral
outcomes than children raised in any other familial arrangement."®

Children living with their married birth parents earn better grades
and are less likely to be suspended or expelled.!® Married parents are
also less likely to be contacted about disruptive behavior and their
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children are less likely to be held back."” Children in nuclear families
also have higher rates of college enrollment and lower rates of incar-
ceration as adults."® By contrast, children raised by a single parent are
at greater risk of living in poverty. One U.S. Department of Education
study found that across racial groups, the poverty rate of children living
in a mother-only household was at least twice as high as the national
average (16.9 percent)."”?

The prevalence of cohabitation complicates any attempts to analyze the
connection between home environment and academic outcomes. In 1968,
88 percent of households led by unmarried parents consisted of a single
mother, while 12 percent had single fathers. Cohabitation was virtually
nonexistent.'?° That trend has changed in subsequent decades: 20 percent
of unmarried parents living with a child in 1997 were cohabiting, and by
2017, it was 35 percent.'*!

That does not mean, however, that marriage has lost its relevance. One
study of cohabitation trends found that 49 percent of college-educated
cohabiting parents break up before their child turns 12, compared to 18
percent of married couples with similar levels of education.!??

The instability of cohabiting relationships in the United States has led
to an increase in the number of parents who have biological children with
more than one partner, either within or outside of marriage. This phenom-
enon of “multi-partner fertility” is more common among blacks, Hispanics,
and parents with less education.'*® Multi-partner fertility has implications
for parents and their children. One study found that a greater proportion
of young parents with children by more than one partner met the clinical
definition of depression than those with children by one partner.'** Fathers
with children from multiple partners are also less likely to live with all their
children.'®® The likelihood of child abuse is also greater in homes with an
adult male who is not related to the children.'*¢

If rates of cohabitation continue to rise and those unions retain their
characteristic instability, then the future of American family life will be
marked by increasingly complicated webs of co-parenting relationships,
absent fathers, complex relationships with half-siblings, increased levels of
child poverty, and family instability. That means that in the United States,
any efforts to make families more stable must include social norms and
policies that support marriage.

At the time the Moynihan Report was released in 1965, a 25 percent
nonmarital birth rate was evidence of a national crisis. The percentage of
black children born to unmarried parents has hovered around 70 percent
for more than 25 years and is higher for white children today than it was
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for black children in 1965.” In fact, Asians are the only racial group with a
nonmarital birth rate lower than the 25 percent “Moynihan threshold,”#
and they have the highest educational attainment on average of any racial
or ethnic group.'®

A renewed social and political focus on family formation would play a
large role in providing students with the type of environmental stability
they need to increase their chances of maximizing their potential in the
classroom. One way to begin this is to teach current students about the
types of life choices that would give their future children a firm family foun-
dation on which to build the life they desire.

This is why some schools are looking for ways to incorporate the “success
sequence” into character-development instruction. Students need to know
that people who finish high school, secure stable employment, and marry
before having children have a single-digit poverty rate by their mid-30s."*°
This is particularly useful knowledge for students who have not grown up
in two-parent, middle-class homes. The research shows that 71 percent
of adults ages 28 to 34 who grew up in low-income families but married
before having children were in the middle-income and upper-income
brackets.'®! By comparison, only 41 percent of adults ages 28 to 34 who had
a child before marriage or without marriage were in the middle-income
and upper-income brackets.'s?

The success sequence is a tangible, measurable, and achievable goal. It
is also one that appeals to the human need to exercise agency over our lives.
This would be a welcome change from the valueless tone that characterizes
the current “equity” agenda.

Itis important to note that a successful campaign to strengthen families
is not an immediate remedy for existing concerns about academic achieve-
ment. Such a campaign should be seen and described honestly for what
it is: a long-term, multi-generational attempt to restore the family to its
rightful place as the cornerstone of society. Disparities would still exist in
an ideal world where every student was raised in a two-parent home, but
stable home lives would give every child the best opportunity to maximize
his or her potential both inside and outside the classroom.

7. Addressing Potential Criticism of a
Country Without Racial Preferences

The elimination of racial preferences should never be taken as an effort
to return America to the era before the Civil Rights Act 0of 1964 and the civil
rights movement.
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An honest reading of how far the nation has come with respect to race
since the beginning of the 20th century proves that nothing could be further
from the truth. The most selective schools in America, whether K-12 or
post-secondary education, have a disproportionate number of Asian stu-
dents. Stuyvesant High School, New York City’s most selective public high
school, is 72 percent Asian and nearly half of its student body is classified
as “economically disadvantaged.”’®® Further, contemporary charges that
racist intent is behind the push for nondiscrimination protections for all
Americans fall flat in the face of the data. For example, the difference in
median household income between Asians and whites is nearly as large as
the gap between whites and blacks."**

The argument for racial preferences in perpetuity is built on the
idea that the legacy of American chattel slavery and racial segrega-
tion casts a shadow that continues to keep inequality ever visible and
equality perpetually out of reach. This structural explanation of group
disparities is treated as truth today but was rejected by the nation’s fore-
most abolitionist. Frederick Douglass’s answer to the question, “What
shall be done with the Negro if emancipated?” is a powerful insight into
human nature:"®

Deal justly with him. He is a human being, capable of judging between good
and evil, right and wrong, liberty and slavery, and is as much a subject of law
as any other man; therefore, deal justly with him. He is, like other men, sensible
of the motives of reward and punishment. Give him wages for his work, and let
hunger pinch him if he don’t [sic] work. He knows the difference between full-
ness and famine, plenty and scarcity. “But will he work?” Why should he not?
He is used to it. His hands are already hardened by toil, and he has no dreams
of ever getting a living by any other means than by hard work 12

In the same essay, Douglass noted:

The great majority of human duties are of this negative character. If men were
born in need of crutches, instead of having legs, the fact would be otherwise.
We should then be in need of help, and would require outside aid; but accord-
ing to the wiser and better arrangement of nature, our duty is done better by
not hindering than by helping our fellowmen; or, in other words, the best way
to help them is just to let them help themselves ¥

Douglass continues:
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We would not for one moment check the outgrowth of any benevolent con-
cern for the future welfare of the colored race in America or elsewhere; but in
the name of reason and religion, we earnestly plead for justice before all else.
Benevolence with justice is harmonious and beautiful; but benevolence without
justice is @ mockery. Let the American people, who have thus far only kept the
colored race staggering between partial philanthropy and cruel force, be in-
duced to try what virtue there is in justice. First pure, then peaceable—first just,
then generous. The sum of the black man’s misfortunes and calamities are just
here: He is everywhere treated as an exception to all the general rules which
should operate in the relations of other men.

Douglass is a towering figure in American history. Liberals praise his
passionate oratory against the scourge of slavery and lifelong advocacy for
human rights. To conservatives, Douglass was a freedom fighter who used
his rhetorical blade to prune—not destroy—a nation still in the early stages
of its development. His understanding of complex social dynamics was also
quite prescient. A look back at the past 160 years of American history finds
arace-based caste system of “cruel force” being replaced with the “partial
philanthropy” of lowered standards and distorted incentive structures.

Justice Clarence Thomas’s dissent in Grutter v. Bollinger describes what
the “partial philanthropy” of Douglass’s time looks like today:

No one would argue that a university could set up a lower general admissions
standard and then impose heightened requirements only on black applicants.
Similarly, a university may not maintain a high admissions standard and grant
exemptions to favored races. The Law School, of its own choosing, and for its
own purposes, maintains an exclusionary admissions system that it knows pro-
duces racially disproportionate results. Racial discrimination is not a permissi-
ble solution to the self-inflicted wounds of this elitist admissions policy.!?®

The question of who benefits from racial preferences is typically answered in
terms of racial groups, but Justice Thomas understands that some institutions
have avested interest in seeing them continue. The universities that use racial
preferences to socially engineer their student bodies claim to do so for the
sake of diversity, but the truth is that they are acting in their own self-interest.
Aracially diverse student campus inoculates these institutions from charges
of racism, whether founded or unfounded. This is a powerful incentive in an
erawhere racially charged incidents (such as fatal police encounters) in one
city can force institutions on the opposite side of the country to take tangible
steps to show their commitment to diversity, equity, and inclusion.
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Predicting Potential Beneficiaries of the End of Racial Prefer-
ences. The institutions that could benefit most from the elimination of
racial preferences at selective universities are slightly less selective schools.
Itis important to put these preferences in their proper context. A black
applicant with a 3.8 GPA and 1,400 SAT score might be in the fourth decile
when compared to his peers applying to Harvard but would be one of the
more stellar applicants at the University of Massachusetts. This is because
racial preferences are most heavily used in the most selective academic
institutions. Regardless of a person’s position on racial preferences, it is
important for stakeholders to acknowledge that the “Ivy-or-bust” character
of the public debate around racial preferences is unhealthy. There are more
than 4,000 colleges and universities (degree-granting institutions) in the
United States. This means that there are enough options to find an appropri-
ate institutional fit for every student who wants to pursue higher education.

Historically black colleges and universities (HBCUs) could also benefit
from the elimination of racial preferences in higher education. HBCUs are
an important part of the education ecosystem for African American stu-
dents. They have produced countless black lawyers, doctors, engineers, and
public servants. The end of racial preferences would likely redound to the
benefit of the HBCUs that already attract high-performing, affluent black
applicants. These include Howard University, Hampton University, More-
house College, and Spelman College, all schools that have been referred to
colloquially as members of the “Black Ivy League.”

The average SAT score for black students admitted to Harvard between
2000 and 2017 was 1,406.*°The average score for Howard University’s
incoming 2025 class is 1,184."*° Adding more students from the right tail of
the normal distribution of black college applicants could lead to the type of
classroom competition that raises the academic profile of most universities.

8. Policy Recommendations for the
State and Federal Levels

Policy Recommendations for the State Policymakers. Gov-
ernors should reject racial preferences in college admissions. State
executives should:

¢ Prohibit public universities from considering an applicant’s race
explicitly or subtly when evaluating a student’s application and
eligibility for merit-based or need-based scholarships or when deter-
mining financial aid.
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¢ Support the adoption of statewide propositions that ban the use of
racial preferences in public university hiring or in admissions, similar
to Prop 209 in California.

¢ Require public university systems to make their admissions pro-
cesses transparent. Public institutions of higher education should
disclose all documentation, policies, scoring methods, and procedures
used in weighing student applications for admission.

¢ Require public universities to provide research and analysis that
shows how former students with certain SAT, ACT, or other college
admissions test scores and academic criteria, such as GPA, performed
at a particular college or university so that college applicants with
similar scores can review how students with similar academic back-
grounds performed at that school.

¢ Require officials at the state bar to provide research and analysis
on bar passage rates disaggregated by race and academic achievement
at undergraduate institutions and law schools (since law schools
and the ABA have a long history of using racial preferences in admis-
sions processes).

Additionally, based on the Court’s ruling, state policymakers should:

¢ Maintain high academic and non-academic standards. Current
efforts across the country to eliminate homework, standardized
tests, gifted programs, and graduation requirements in the name
of “equity” have the effect of punishing merit and hard work. Any
attempts to improve outcomes for students—irrespective of ethnic
background—must focus on setting high standards for all students.
While students differ in aptitude, interests, and diligence, it is impossi-
ble to simultaneously lower educational standards and raise academic
performance.'*

Strategies to increase the number of black and Hispanic students gain-
ing acceptance to the most selective colleges and universities without
the use of racial preferences will require K-12 schools to move stu-
dents from competence to proficiency to mastery. “Equitable” math
curricula that claim that requiring students to “show their work” is an
expression of “white supremacy culture” cripple children by making
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them believe that their skin color and ethnic background are barriers
to mastering the material.

Therefore, schools should eliminate all policies and programs that
penalize high achievement or link praiseworthy behaviors and values,
such as attention to detail, to specific ethnic groups. Education stake-
holders should also create pathways for gifted students to receive
progressively challenging work in school as well as specialized edu-
cation programs (such as Kumon)™? and individualized instruction
outside the classroom. Parents should understand the role they play
in creating a home environment that is conducive to learning and high
achievement, which schools can help to convey. These efforts can take
the form of online resources, in-person orientation programs, and
periodic parent-teacher check-ins that explain the link, for example,
between studying and academic outcomes.

Excise diversity, equity, and inclusion (DEI) mandates and
policies from public K-12 schools and colleges and universities.
Local school boards should also ensure that they are not creating

or expanding chief diversity officer (CDO) positions."** These CDO
positions are analogous to DEI staff in higher education and have not
contributed to more welcoming or effective learning environments
for students. As Jay Greene, Senior Research Fellow at The Heritage
Foundation, explains, CDOs “create inequities in political power by
using taxpayer funds to aid one side in two-sided debates over con-
troversial issues.”’** State leaders should also defund the massive and
growing DEI infrastructure in public institutions of higher education.

Advance education choice. All students should have access to
learning environments that are the right fit for them, reflect their
families’ values, are safe, and provide rigorous academic preparation.
For too long, low-income and minority children, in particular, have
been consigned to poor-performing and often unsafe public schools,
dictated by where their family can afford to buy or rent a home. State
policymakers should break this link between zip code and schooling by
funding children with their share of education dollars directly. They
should follow the lead of Arizona, Arkansas, Florida, Iowa, North Car-
olina, Utah, and West Virginia and establish education savings account
(ESA)-style options for all families. With an ESA, parents receive a
major portion (such as 90 percent) of the state dollars that would have
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been spent on their child in the assigned public school. Those funds

go directly into a restricted-use account controlled by the parents,

and money can then be used to pay for private school tuition, online
classes, special education services and therapies, private tutoring,
textbooks and curricula, and a host of other education-related services,
products, and providers. Unused funds can be rolled over from year to
year and can even be rolled into a college savings account.

A growing body of empirical research demonstrates the efficacy of
education choice. Of the 16 randomized control-trial evaluations
conducted to date on the impact of school choice on academic achieve-
ment, 10 find statistically significant positive effects for some or all
children, four find null effects, and two—unique to a heavily regulated
voucher program in Louisiana—find negative effects.'*> Education
choice has other positive benefits as well, which have been experimen-
tally demonstrated. Education choice options increase graduation
rates, improve student safety, and have positive impacts on character
development, as seen through increased tolerance, charitable giving,
political participation, voluntarism, crime reduction, and paternity
suit reduction.’*® Providing all children with access to education
choice options like tax credit scholarships, vouchers, and ESAs will
provide equality of opportunity to schools that put them on a strong
academic path.

¢ Embark on an all-of-society program of family education. Now
that the Supreme Court has removed the corner-cutting expedient of
racial preferences, government at all levels, but especially schools and
other civil society institutions, must take up the work of reintroduc-
ing Americans to the value of an intact family. Studies conclude that
remaining together as a family unit lowers or prevents school truancy,
criminality, incarceration, and poverty.'*” All these pathologies are
largely prevented with a mom and a dad at home. Schools, for example,
must take up education on the “success sequence,” which shows that
graduating, getting a job, marrying, and then having children—in that
order—virtually guarantees an escape from cultural pathologies, and
therefore disparities in achievement.*8

¢ Make college and graduate school admissions policies trans-
parent. The USCCR and researchers who have studied the mismatch
phenomena agree that Congress should require universities and
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graduate schools that admit students using federal student loans or
receive other federal spending to document and substantiate that they
do not use racial preferences in admissions. This transparency would
allow students and their families to understand how a school’s officials
consider a student’s application, helping families to make decisions for
a student’s education based on these policies.

Recommendations for Federal Policymakers. Congress and officials
at federal agencies should:

e Prohibit accreditors from requiring colleges to satisfy DEI
objectives. This can be achieved by limiting accreditors from condi-
tioning college accreditation on measures beyond the scope of those
articulated in the Higher Education Act (HEA). Currently, accreditors
leverage what has become known as an “elastic clause” (20 U.S. Code
§ 1099b(g)) to mandate myriad requirements on universities as a
condition of access to federal student loans and grants, many of which
are DEI-centric. This elastic clause empowers accreditors to impose
prescriptive mandates and preferences on colleges not covered in
the HEA, such as mandates to take racial preferences into account.
Congress should prohibit accreditors from using DEI goals as a con-
dition of accreditation and, by extension, access to federal student
loans and grants.

¢ Redirect federal grant proposals from advancing DEI objectives
to studying the effects of racial preferences on students. DEI
programs advance a racially discriminatory political orthodoxy (that
includes the use of racial preferences) that research finds fails to
achieve even the goals of advancing tolerance and changing individual
behavior and attitudes.*® Federal officials at the National Academy
of Sciences should create grant opportunities for analysts to study
the effects of racial preferences on student achievement, educa-
tion attainment, graduation rates, student-loan default rates, and
future income.*°

¢ Eliminate the requirement that colleges use government-sanc-
tioned accreditors. Since President Johnson launched his War on
Poverty in 1965, a de facto federal system of accreditation has acted
as a gatekeeper to student loans and grants. These regional monop-
olies have limited innovation, driven up higher education costs, and
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encouraged the imposition of racial preferences in colleges and
universities throughout the country. If accreditors, such as the ABA,
are still requiring—overtly or covertly—schools to use racial prefer-
ences, this is yet another reason to allow colleges to find accreditors
outside the list of federally approved accreditors. Congress should
decouple federal financing (HEA Title IV funds) from requirements
to be accredited by a federally approved accreditor and allow states

to determine who can accredit and credential colleges. Senator Mike
Lee’s (R-UT) bill, S. 2339, the Higher Education Reform and Opportu-
nity (HERO) Act of 2019, is one option that would allow such a reform,
moving away from useless and prescriptive federal accreditation to
state-driven and locally driven quality assurance. At the same time,
Congress should repeal the “elastic clause.””™ Finally, Congress should
further prevent regional accreditation monopolies, allowing universi-
ties to choose accrediting bodies that align with their missions.

e Stop collecting data on artificially created ethnic groups. The
executive branch’s creation of monolithic ethno-racial groups, such as
Hispanic or Asian, or even black and white, has tainted the country’s
understanding of success, creating the impression that all blacks,
Hispanics, and Native Americans face achievement disparities, and
that therefore the gaps are the result of “systemic racism.” Policymak-
ers must return to the practice of asking for country of origin on the
decennial census and other surveys, going back no further than grand-
parents, and then, in order to cross-reference the information, ask
questions on family formation. Agencies should also stop collecting
data on groups that the Office of Management and Budget itself says
were created for “sociopolitical” purposes.'*?

e Investigate colleges and universities that have publicly sup-
ported or previously had race-based admissions policies. The U.S.
Departments of Justice and Education should conduct investigations
of every college and university that has publicly supported racial
preferences or disclosed that they have had such an admissions policy
to ensure that they have changed these policies in accordance with the
Supreme Court’s decision prohibiting such discriminatory practices.
DOJ and DOE should also ensure that accreditation agencies have also
changed their standards in accordance with this decision and do not
rate academic institutions based on their racial composition.
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Conclusion

The continued use of racial preferences threatens the social cohesion of
such a large, diverse, and dynamic country. They also make true equality
impossible when even the perception of lowered standards can taint the
accomplishments of individuals within the favored groups who are sup-
posed to be beneficiaries of the preferences. In the words of Justice Thomas,

“The Constitution abhors classifications based on race, not only because
those classifications can harm favored races or are based on illegitimate
motives, but also because every time the government places citizens on
racial registers and makes race relevant to the provision of burdens or ben-
efits, it demeans us all.”**®

Now is the time to heed the words of this great Supreme Court Justice. All
Americans should be allowed to pursue their goals and aspirations free from
the manipulative interventions of government bureaucrats and university
administrators.
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