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he District of Columbia—the nation’s capital—
KEY TAKEAWAYS C e . . . .
isin disorder. Violent crimes have been rising

during the past several years and many people,
The problem with D.C.’s effort to rewrite

its criminal code runs much deeper than
its divorced-from-reality, soft-on-crime
proposed sentencing plan.

including residents, tourists, small businesses, visitors,
foreign diplomats, and even a Member of Congress,
have been victimized by repeat violent offenders who
terrorize the city. The District’s local elected leaders
do not seem to care. The Chairman of the District’s

The process that produced the revised local elected council has disingenuously claimed that

code was calculated to benefit criminals at
the expense of victims and public safety.

“there is no crime crisis.” Even worse, these same local
elected leaders have taken steps to affirmatively help
criminals and harm victims.

Two of the most egregious examples include a

. e
Cogiess shonl st e EEse recent effort to rewrite the District’s criminal code

solutions, such as those that helped drive
down crime rates in the 1990s, and adopt
meaningful, proven programs that work.

an effort so radical that bipartisan majorities of both
houses of Congress disapproved it and President
Biden signed that disapproval into law—and their
recent effort to hamstring the District’s local police
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force by passing a George Floyd Justice in Policing-style “reform” bill.
Nonetheless, because the District is the nation’s capital, Congress retains
ultimate authority over what happens there.

And Congress must step in to address this current crime crisis.

Congressional Authority and Obligation

One of the primary reasons the Framers of the Constitution called for a
national capital, free from the influence and control of state or local officials,
was to ensure that federal officials maintained ultimate responsibility for,
and control over, the safety and security of the nation’s capital.

James Madison stated that the “indispensable necessity of complete
authority at the seat of government, carries its own evidence with it.”* And
the Framers knew this evidence all too well. In June of 1783, a group of
disgruntled Continental soldiers who wanted their backpay threatened
Members of the Continental Congress who were meeting in Philadelphia.
These Members asked Pennsylvania’s governor to dispatch the state’s
militia to protect them, but he would not do it. They were forced to flee
Philadelphia and become itinerants for the next several years.?

This deeply disturbing and embarrassing episode caused the inclusion
of Article I, Section 8, Clause 17 in the Constitution, which says that “The
Congress shall have Power...To exercise exclusive Legislation in all Cases
whatsoever, over such District (not exceeding ten Miles square) as may,
by Cession of particular States, and the Acceptance of Congress, become
the Seat of the Government of the United States.” Today, this “Seat of the
Government of the United States” is the District of Columbia.

In 1973, Congress chose to voluntarily devolve some powers over the
District, through the Home Rule Act, to a local elected city council and a
local elected mayor, while still retaining its ultimate authority over the Dis-
trict. Periodically, Congress has had to intervene in the District’s affairs. For
instance, in the 1990s, it effectively ended home rule for a period of time by
creating a federal board to oversee the District’s crumbling finances after
decades of local mismanagement.*

Congress has also previously acted through a special disapproval pro-
cess explicitly contemplated in the Home Rule Act to disapprove certain
measures the Council of the District of Columbia passed.® Congress used
this disapproval process to reject the District’s criminal code-reform effort
that would have, if allowed to go into effect, exacerbated the already increas-
ing violent crime problem in the nation’s capital.* Members of Congress,”
foreign diplomats,® District residents, and others visiting or conducting
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business there have all suffered the consequences of the failed soft-on-
crime policies the city’s local council adopted largely at the behest of a
left-wing dark money group.’

There is no reason to believe that either the current City Council, or the
D.C. Criminal Code Reform Commission (CCRC) it established, has the
motivation, ability, or judgment to pass a reasonable revised criminal code.
Congress, therefore, must step in and do the job for them—especially since
Congress has already disapproved their deeply flawed criminal code-reform
effort that would have put many radical policies in place. Given the impor-
tance of this task, Members of Congress and their staff must understand
D.C’s unique criminal justice system that their predecessors have put into
place, or have allowed to be put into place, during the past century.

Reform Effort Hijacked by Radicals

The D.C. City Council’s attempt to modernize and reform its outdated criminal
justice code failed miserably because the City Council created a commission
to handle the task—a commission that was flawed from the beginning. The
Congress and the President primarily rejected the City Council’s code revi-
sion because it reduced the maximum sentences for many violent crimes and
eliminated mandatory minimum sentences for all crimes except first degree
murder at a time when violent crime is on the rise in the nation’s capital.

Those flaws become self-evident when comparing the current sentenc-
ing scheme to the proposed sentencing scheme. But the problem with the
revision effort runs much deeper than its divorced-from-reality, soft-on-
crime proposed sentencing proposal. The entire process that produced the
revised criminal code was designed to appear fair and impartial to outside
observers, but, in reality, was designed to benefit criminals at the expense
of victims and public safety. What the leaders of the City Council and other
members of this effort did not factor into the equation was that Congress
and the President would intervene and say “no.”

There is little reason to think that the City Council will change its attitude
or approach as it regroups and attempts to re-write the crime bill. Therefore,
Congress should exercise its constitutional authority, step in, and draft a
modern criminal justice reform bill for the District of Columbia. To do so,
Congress does not need to reinvent the wheel. It regularly legislates in the
area of federal criminal law, and multiple state criminal codes can inform
the debate. Even criminal codes from liberal states such as California can—
surprisingly—when applied as written, protect the public, respect victims’
rights, and punish the most violent criminals and recidivists appropriately.’
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In the meantime, the District’s current code, although far from perfect,
will suffice. And if the U.S. Attorney for the District of Columbia—the Dis-
trict’s chief prosecutor—implements the changes suggested in this Legal
Memorandum, he can immediately reduce crime in the city while Congress
does the job the City Council has proven incapable of doing: enacting mean-
ingful reforms that hold the worst criminals accountable.

Tounderstand where the City Council’s effort went wrong, it is important
to understand the genesis of the effort and some of the radical individu-
als the Council appointed to oversee the development of its so-called
reform agenda.

The Reform Commission: Flawed from Inception

There is an old saying: “Personnel is policy.” That means, in laymen’s
terms, whom you select for a job drives the outcomes you will likely get from
that hire, and whom you select for leadership positions is a direct reflection
of your policy objectives. Based on whom the City Council chose to lead its
effort to revise the century-old criminal justice code, it is not difficult to see
the Council’s radical policy objectives.

The D.C. City Council created the CCRC to be the city agency and clear-
inghouse for its criminal code-revision effort. In 2016, when the effort
began in earnest, the CCRC was headed by a former George Soros Fellow
who had worked as a Public Defender in the District of Columbia. Moreover,
the commission populated its full-time staff with former public defenders
and liberal academics. And the CCRC Advisory Group—five appointed
stakeholders who reviewed and provided information and suggestions on
draft revisions—consisted of three defense-oriented attorneys (including
one public defender); a liberal legislative affairs attorney from the D.C. U.S.
Attorney’s Office; and a liberal attorney from the D.C. Attorney General’s
Office. The two non-voting members of the Advisory Group consisted of two
other liberals. D.C.’s Deputy Mayor designated one of them to participate,
and the chairperson of the Council’s Committee on the Judiciary designated
the other one.

Overhauling the District’s outdated criminal code should have been
anonpartisan, even-handed task, with a focus on taking commonsense,
consensus-oriented actions such as eliminating elements of the 1901 code
that are no longer germane and organizing the new code into a generally
accepted format. Of course, the effort should also have focused on con-
fronting violent crime unique to the District and targeting those most
responsible for violent crime. Any even-handed reform commission would
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have included roughly equal numbers of experienced prosecutors, defense

attorneys, professional representatives from victim’s rights organizations,
and perhaps a retired judge or two. The goal of a commission worthy of
respect should be to modernize the criminal code in a way that seeks jus-
tice, protects the community from criminals, eliminates outdated crimes

and antiquated language, provides lengthy sentences for repeat violent

offenders, and adopts best practices from other jurisdictions. But that did

not happen here.

It was not even close to happening: It was not the goal.

The Reform Commission Mindset: Criminals as Victims

That this was not the goal became glaringly apparent in June 2021. At the
conclusion of its four-year effort to review and re-write the D.C. criminal
code, the commission in charge of the effort held a two-day symposium.
The symposium consisted of three panels: (1) the roots of the D.C. criminal
code; (2) the reform recommendations by the CCRC; and (3) the CCRC’s
recommendations and criminal justice reform.

The First Panel: Three Public Defenders, a
Liberal, and a Convicted Murderer

The Executive Director of the CCRC at that time, Richard Schmechel,
had the perfect resumé for the job—if the job was to push a radical criminal
“reform” agenda while giving it a veneer of respectability by hosting sympo-
siums and authoring studies. A Yale Law School graduate, Schmechel joined
the D.C. Public Defender Service as a Soros Fellow in 2004 after graduation.
He then served as a Special Assistant to the U.S. Commission on Civil Rights
(USCCR), a Senior Policy Counsel for Third Way (a liberal policy organiza-
tion that produces politically driven and easily debunked “scholarship”),"
returned to the USCCR, and then joined the CCRC as a project director.
The Chairman of the Council appointed him as the Executive Director in

October 2016.

Not one member of the CCRC staff who did the day-to-day work of the
commission had worked as a prosecutor or for a victims’ rights group. The
staff consisted of:

e Rachel Redfern, the Chief Counsel for Management and Legislation,
who was a public defender in Virginia;
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e Michael Serota, the Chief Counsel for Policy and Planning, who is law
professor at Loyola Law School and the Faculty Director of the Crimi-
nal Justice Reform Lab;

e Bryson Nitta, a University of Michigan Law School graduate who
interned at the Department of Justice at both Main Justice and a U.S.
Attorney’s office; and

¢ Jinwoo Park, a Georgetown Law graduate who clerked in the D.C.
Superior Court, the D.C. Court of Appeals, and was a research and
policy associate for Obama advisor and former Chicago Mayor
Rahm Emanuel.

To set the tone for the symposium and the revisions by the commission,
Schmechel welcomed everyone and then introduced James Foreman, the
moderator of the first panel, entitled, “The Roots of the D.C. Criminal Code.”

James Foreman Jr. is a former criminal defense attorney for the D.C.
Public Defender Service (PDS) and the J. Skelly Wright Professor of Law
at Yale Law School. When the late U.S. Supreme Court Justice Sandra Day
O’Connor, whom he clerked for, asked Foreman why he wanted to be a
public defender, he said, that “it was the unfinished work of the Civil Rights
movement.”'? The author of Locking Up Our Own: Crime and Punishment in
Black America, which won the Pulitzer Prize for General Nonfiction, Fore-
man was the perfect person to moderate the first panel.

The five-person panel included three former public defenders, a con-
victed murderer, and a liberal law professor. In addition to Foreman, the
all-star line-up of leftist racial-justice warriors included:

Premal Dharia, the Director of the Institute to End Mass Incarcera-
tion at Harvard Law School,;

e Renee Hutchins, Dean of the University of District of Columbia
School of Law;

e Olinda Moyd, Adjunct Professor and Supervising Attorney, Howard
University School of Law and Clinical Law Center Reentry Clinic; and

e Tyrone Walker, Director of Reentry Services, Georgetown University
Prisons and Justice Initiative.
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As one might expect, the conversation focused on defendants and how
the existing criminal code was unfair to them. Not one panelist focused on
crime in the District, victims of crime, or the challenges prosecutors face
in a city rife with hostile juries, skeptical judges, an understaffed police
department, and public defenders who routinely accuse prosecutors of
Brady™ or other ethical violations."*

No one mentioned the fact that judges in the D.C. Superior Court are
known to give overly lenient sentences, even to the most hardened crimi-
nals.”” And no one mentioned the extraordinarily high recidivism rates, or
the fact that the average homicide defendant had 11 prior convictions before
being arrested for homicide.'

Foreman’s first question to the panelists epitomized the notion that
defendants are the true victims, asking, in essence, how does the existing
criminal code impact people in the system, and what opportunities do you
see as ripe forimprovement?" The “people” Foreman was referring to were
suspects and criminals. Victims were ignored completely by this panel and,
for the most part, by the commission, too. This attitude shows in the rec-
ommendations it ultimately issued.

First Speaker. Premal Dharia, who worked as a D.C. public defender
for almost 15 years, was the first to speak. She said that her career was
dedicated to ending the “harms of the criminal legal system to individual
people, families, and their communities.”*® Reading from a prepared script,
Dharia lambasted the current criminal justice system, wondering how
people “living their lives” in the city could even have knowledge of what is
a crime under the current code—never mind that certain crimes like rape,
robbery, and homicide are inherently wrongful. She decried “mass incar-
ceration” and said that the current system casts a “large net” that scoops up
people, and that “we need to shrink it,” the “it” being the criminal justice
system itself.

She stated the current D.C. Code has overlapping crimes, which allows
for “prosecutorial over-charging.” As expected, Dharia bemoaned the reality
that “prosecutors can charge multiple different things that kind of relate to
each other, that might have some overlaps, but are different.” And because
of this “overlap,” she says that defendants feel pressure from the system.
According to Dharia, “this is not a controversial statement to make any-
more; our system is rife with coercion; people are facing multiple charges
that overlap, excessive sentences that don’t reflect the community’s values,
and all of this gets utilized to set up a system of plea bargains.” She said
she is proud that the new proposed code is “forward looking” and will get
rid of the current system.



LEGAL MEMORANDUM | No. 337 JULY 12,2023 | 8
heritage.org

Second Speaker. Renee Hutchins stated that we need to ask ourselves
why we even have a criminal code, and only then consider whether we
should revise it. According to her, the current criminal code does not
address the needs of defendants or victims and has outdated crimes. She
then declared that the “overly expansive criminal code” is a “license to
interfere with citizens’ lives. The more offenses we have on the books, the
more license the police have to interfere in people’s lives.”?°

Hutchins said police “interfere” with people’s lives in three ways: (1)
consensually, by walking up to someone and asking to talk with them; (2)
under Terry v. Ohio,** when police can temporarily detain a person; or (3)
by arresting a person if there is probable cause to believe that person has
committed a crime. Hutchins argued that the “more laws that are on the
books, the more license we give them under [the second and third way] to
interfere with a person ‘in a nonconsensual way.”” She then said, “what we
know is that policing in this country is racialized. Black and brown people

“are policed differently than white people, and poor people are policed dif-
ferently than wealthy people.””? Hutchins suggested that innocent people
playing in the street in poor or minority neighborhoods are arrested by the
police for no reason other than that they violated some arcane rule against
playing in the street.

Third Speaker. Olinda Moyd began her remarks by saying “amen”
to the previous speakers. She focused on the “harms” of the criminal
justice system. The harms to black men in D.C. by the current criminal
justice system are “multifaceted,” according to Moyd. She noted that 98
percent of the incarcerated population is black, and that when someone
goes to jail, he is “taken away from his mother, he is taken away from
his children, he is taken away from his family.”?® She contrasted and
lamented communities in which “generational wealth is being created”
versus “our communities” where “generational harm and trauma is
what we experience.” She noted that it was difficult for people to “exit
the system.” The “people” she was referring to, but never named, were
those charged and convicted of crimes.

Moyd repeated the factually inaccurate, but popular claim, that more
than 2 million people are incarcerated in the United States. According
to the latest December 2022 report from the U.S. Department of Justice,
Bureau of Justice Statistics, at the end of 2021, there were 1,204,300 per-
sons under the jurisdiction of state or federal correctional authorities.**
And although 1.2 million sounds like a lot prisoners, the phrase “correc-
tional control” includes those on supervised release, and not in prison,
as discussed below.
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Nonetheless, the “2 million” myth gained national attention in Michelle
Alexander’s 2010 best-selling book, The New Jim Crow: Mass Incarceration
in the Age of Colorblindness. Moyd, like Alexander, refused to acknowledge
the 30-year tsunami of a crime wave that started in the 1960s and that
peaked in 1992. Residents of Washington, D.C,, experienced that crime wave
in the 1980s and 1990s when violent crime, driven by wars between drug
gangs, resulted in thousands of people being shot and killed.

As Professor Barry Latzer notes in his book, The Myth of Overpunishment:
A Defense of the American Justice System and a Proposal to Reduce Incarcera-
tion While Protecting the Public, Alexander equates mass incarceration with

“correctional control,” even though, as Latzer puts it, “the overwhelming
majority of people under such ‘control’ are at large in the community.”* Or
as Latzer bluntly states later, “incarceration, mass or otherwise, should not
be inflated to include its very opposite, non-incarceration.”*¢

As these authors wrote about in their upcoming book,?” the anti-prison
movement, and its natural outgrowth, the decarceration movement, equates
today’s prisons and jails to slave plantations. Angela Davis, the author of Are
Prisons Obsolete? and the most famous proponent of the movement, is a
hero to many on the Left. She wrote that “prisons are racist institutions”?
and encouraged her followers to “imagine a world without prisons.”*

Moyd, echoing Davis, compared black men involved in the criminal justice
system today with enslaved black men at the time of the Civil War. She stated
that black men in D.C. who are on parole or probation must carry papers, and
that those papers are “akin” to former slaves in the South who were freed
after the Civil War who also had to carry papers. She stated that “it looks very
much the same.”®° She complained about the conditions of probation placed
on people who leave prison and said that we “need to shrink the code to shrink
the system. We need to shrink the way the criminal legal system operates.”

Not once did Moyd (or any of the speakers) discuss how to shrink the
number of violent crimes committed by repeat offenders in the District
of Columbia or how to increase the safety of the community by removing
dangerous members of society. She said we need to “create more oppor-
tunities for people to get out of the system, leave the system behind.” And
we need to “shrink the number of people who are sitting in jail because of
parole violations,” without explaining how allowing felons to violate their
parole with no consequences increases public safety. Finally, she lamented
the lack of a clemency board for convicted felons in D.C,, even though a law
passed a few years ago created such a board.

She ended her recommendations by saying the system needs to “be torn
down and rebuilt,” echoing the call by Professor Rachel Barkow, author of
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Prisoner of Politics: Breaking the Cycle of Mass Incarceration and former
member of the U.S. Sentencing Commission, who described the goal of
the Soros-funded progressive prosecutor movement as one which aims to
“reverse engineer and dismantle the criminal justice infrastructure” that
currently exists.*

Fourth Speaker. Tyrone Walker, the convicted murderer on the panel,
bemoaned the fact that the D.C. criminal code has not been updated since 1901,
and that the code should be modernized to “reflect the times.” He said that he
was “directly impacted by these antiquated laws,” even though murder has
been a crime since the Founding, as in all civil societies dating back millennia.
Reading from a script, Walker said that Foreman’s book “set me on fire,” he
decried the “war on drugs,” and he proposed that convicted criminals like
himself should know the maximum amount of time they will serve and the
programs they can successfully complete to shorten their prison time. Walker
never once mentioned remorse for killing the man he killed—nor did he even
mention his name or the effect of his death on the victim’s family.

Foreman asked the panel about their thoughts on the length of sentences,
and how lenient or severe they should be. Walker (the convicted murderer)
said that 30-to-life for murder was, in essence, too long. The reforms should
“reflect the modern times.”

Further Discussion. Hutchins added that we should ask the “why of it.”
The question we should ask, Hutchins suggested, is “Why are we sentencing
people? If we can get to the why, we can get to the what. If the point of sen-
tencing people is to warehouse people who the system deems undesirable,
then the longest sentence possible that the society can afford is the way to
go.” She added, “I don’t think anyone with any reasoned rationed logic or
moral compass would say that warehousing is a legitimate sentencing end.
So, if we are going for retribution, deterrence, rehabilitation, we have got to
peg criminal sentences to the length that optimizes and maximizes those
end goals.” She neglected to mention incapacitation, which is one of the
four penological goals of sentencing.

Moyd talked about the “excessive sentencing that this country, kind of,
experienced in the past.” She said that we “know that excessive sentencing
does not work.”3?

But that is wishful thinking, naive at best, and factually incorrect. As
discussed below, not only have long prison sentences for those convicted
of violent crimes helped drive down crime rates dramatically for the past
30years, but studies show that a three-strikes sentencing paradigm, which
does not existin the current D.C. criminal code, has been hugely successful
in driving down violent crimes.
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Furthermore, the longer the sentence, the lower the recidivism rate. The
U.S. Sentencing Commission found that the odds of recidivism were approx-
imately 29 percent lower for federal offenders sentenced to more than 120
months (10 years) incarceration compared to a matched group of federal
offenders receiving shorter sentences.*® They also found that the odds of
recidivism were approximately 18 percent lower for offenders sentenced to
more than 60 months (five years) up to 120 months (10 years) incarceration
compared to amatched group of federal offenders receiving shorter sentences.

Nonetheless, Dharia picked up on the coercion theme, arguing that

“studies,” which she never mentioned by name, “show that those 30-year
sentences are, for the most part in some of these cases, are not actually
being imposed, and so why they’re there, the result of them being there is
the coercion. It is not reflecting the communities’ values. It is not reflecting
what anyone wants in our city.”*

The Second Panel: Group Think at Its Worst

Richard Schmechel kicked off the second panel by stating that the
District adopted a “tough on crime approach” in the 1970s and 1980s and
authorized higher penalties for the rise in violent crime, which included
mandatory minimum sentences.? He lamented the high per capita incar-
ceration and parole and probation rate in the District, and, predictably, said
that incarceration in the District is “racialized, where virtually all those in
the system are black, over 90 percent, and male; a stark disparity with the
District’s overall population.” He noted that the current code has outdated
language and crimes with no elements. He said that since it was last updated
in 1901, it was in dire need of reform.

He noted that the structure of the new criminal code recommended
by the CCRC tracks that found in the Model Penal Code, which has been
adopted by a majority of states. He noted that the five commissioners of the
CCRC voted unanimously to approve the reform package in March 2021.

The four panelists/commissioners who spoke were:

¢ Don Braman, Associate Professor of Law at George Washington
University Law School;

e Laura Hankins, General Counsel of the D.C. Public Defender Service;

e Elana Suttenberg, Special Counsel for Legislative Affairs, United
States Attorney’s Office for the District of Columbia; and
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e Liz Wieser, Deputy Attorney General, Office of the Attorney General
for the District of Columbia.

The first topic was mandatory minimum sentences. Schmechel noted
that anumber of groups have called for the elimination of mandatory mini-
mums and opined that continued use of such sentences transfers sentencing
discretion from judges to prosecutors, and that mandatory minimums have,
in essence, not been useful.

Mandatory Minimums? On the contrary, mandatory minimum sen-
tences create certainty in sentencing. When a criminal justice system
removes mandatory minimum sentences, judges may sentence convicted
criminals within the range set by law. The judges on the Superior Court for
the District of Columbia, for the most part, give lenient sentences—even to
the most violent criminals—which is one of the reasons for the high recid-
ivism rate in the District.®

Elana Suttenberg, the only felony “prosecutor” on any panel or on the
CCRC, started by saying that the U.S. Attorney’s Office does support “many
of the goals of the CCRC, and that they voted for the recommendations
moving forward.”®” She noted that the office

has some concerns regarding the recommendations as drafted, as Richard and
others are aware. Most of our biggest concerns focus on the violent crimes,
child sexual abuse, murder, other violent crimes, and ensuring that those who
should be held accountable can be and the realities of certain resource con-
straints that [sic] both our office and Superior Court.®®

She never spelled out what those “concerns” were. As a member of the
CCRC Advisory Group, Suttenberg was outnumbered and outvoted with
regard to her concerns by her fellow members of the Advisory Group, but
subsequently made her concerns known to Schmechel and others.

If the only person remotely representing felony prosecutors on the panel
had “big concerns” about the way the commission dealt with violent crimes,
child sexual abuse, and murder, that speaks volumes about the work of the
commission. Any career-minded, law-and-order, experienced felony pros-
ecutor would have spelled out, in detail, concerns as they related to the
most serious crimes. Yet Suttenberg meekly and briefly mentioned her “big
concerns” and fell silent.

To make matters worse, with respect to mandatory minimums, Sutten-
bergnoted that the U.S. Attorney’s Office is part of the Department of Justice,
and as such, their office’s position is “consistent with the Department’s
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broader position.” She quoted Attorney General Merrick Garland from his

confirmation hearing where he stated that we should consider the “elimi-
nation of mandatory minimums so that we give authority to trial judges to

make determinations based on all of the sentencing factors judges normally
apply to them to do justice in individual cases.”®

Schmechel, Braman, and Wieser nodded approvingly as Suttenberg
talked about eliminating mandatory minimum sentences, and Laura
Hankins, the public defender, jumped in after Suttenberg was finished and
said, while clapping her hands, “just clap my hands.” As Hankins said that,
Schmechel beamed, Braman smiled, and Wieser smirked. The fix was in.

Hankins noted that PDS supports the reforms of the CCRC, but that it
does not agree with all the changes. Still, she was “thrilled to hear that the
U.S. Attorney’s Office” supports the elimination of mandatory minimum
sentences. “We do not need them,” according to Hankins, because they have
avoluntary sentencing guidelines system that judges “largely follow” that
does a lot toward “reducing the goal of unwarranted disparity and even
guides judges in many cases to imposing prison time.” Hankins opined that
the reason prosecutors like mandatory minimums is “because it gives them
a tremendous amount of power in the charging decisions.”

The Real Effects of Mandatory Minimums. It must not have occurred
to Hankins—or any of the panelists—that the reason prosecutors, victims,
legislators, and others like mandatory minimums is because they provide
clarity and certainty when someone is convicted of a violent crime; assure
victims that the criminal will serve a set period of time in jail; remove judges’
ability to give convicted violent criminals a de minimis sentence; and take
bad guys off the street for long periods of time, thus protecting the very
communities upon which they preyed.

Hankins, on the other hand, opined that “we should be against mandatory
minimums” as they give prosecutors too much power of coercion.

Judicial Discretion. Wieser, from the D.C. Attorney General’s Office,
said that her office “takes very seriously” public safety, and that the Attorney
General is also against mandatory minimums, as he believes that judges
should be able to exercise their discretion. She noted that her office had
concerns about the crime of driving while intoxicated (DWI) which her
office believes should include a mandatory minimum sentence. At the time
of the panel, the CCRC had not made a sentencing recommendation with
respect to DWI. (In 2021, at the time of the panel, the Attorney General was
Karl Racine, who has since been succeeded by Brian Schwalb.)

Wieser also artfully avoided the elephant in the room: the fact that the
District is experiencing an explosion of violent crime by juvenile offenders
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with, apparently, no idea what to do about it. None of the other panelists
touched on it, and by not talking about the topic of why so many teens are
committing violent crimes, how to hold them accountable, or whether they
should change the law to allow more violent juveniles to be tried as adults,
the panelists appear to hope the problem will simply go away—which, of
course, it will not.

The Third Panel: Slavery, Jim Crow, and White Supremacy

If the first two panels did not capture the full flavor of the CCRC’s radical
shift away from reality-based criminal justice reform, the third panel cer-
tainly drove the point home.*° Not one of the panelists was a mainstream,
law-and-order prosecutor. In fact, four of the five panelists are well-known
social justice warriors and advocates for decarceration, and the other was
a George Soros-funded rogue prosecutor from Arlington County, Virginia.
The panelists were:

e Marc Schindler, Executive Director of the Justice Policy Institute and
former defense attorney;

¢ Paul Butler, alaw professor at Georgetown University Law Center and
author of Chokehold: Policing Black Men;

e Halim Flowers, an artist, activist, and Ambassador for Repre-
sent Justice;

e Patrice Sulton, Founder and Executive Director of the DC Jus-
tice Lab; and

e Parisa Dehghani-Tafti, the Commonwealth’s Attorney for Arlington
County, Virginia.

First Speaker. Schindler moderated the discussion. He started by noting
thatincarceration rates “both on the youth and adult side have come down
dramatically in the last 10 to 20 years, but they are far too high.” The city,
according to Schindler, has “changed and diversified,” but “our justice
system has not.”

Neither Schindler, nor any panelist, explained why or how the District’s
justice system should change just because the city itself “changed and diver-
sified.” He noted that “we still lock up almost exclusively black people and
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poor black people.” Echoing the Soros-funded rogue prosecutor movement
talking points, Schindler said that “while we need to imagine a new way and
think about what can be done better, that’s the task upon us.”
The progressive prosecutor movement, which these authors labeled the
“rogue prosecutor” movement three years ago,* repeats poll-tested phrases
shrink the justice system,”

213 2 <«

like “reimagining prosecution,” “over-policing,

» 2 <. »

“mass incarceration,” “over incarceration,” “poverty penalty,” “corrections
free lunch,” and other meaningless words and phrases.

Second Speaker. Schindler started with Flowers, asking him why reform
is needed.*” Flowers started his remarks by saying we are “still charging

children as adults,” and doing so “is predicated on fear.” He opined:

[We have a] criminal legal system that’s impossible to administer justice. That’s
why | don’t say “criminal justice reform” because when you take the term
criminal in context with the 13th Amendment, that facilitates the perpetuation
of slavery, for those who've been duly convicted of a crime.

So once someone has been duly convicted of a crime and deemed a criminal, |
think it is impossible for us to attach the word “justice” to them when we still allow
such egregious slavery practices to be attached to a human being because they
have been convicted of a crime. So we always begin from a space of fear, and

the reason why the reforms of these laws is so important [is] because we have to
begin with a place of love. You can’t protect and serve the public or anyone if you
don’t love them. They’re afraid to say the word, but it's definitely needed.

Schindler, no doubt aware of Flowers’ entire history, nodded enthusias-
tically as Flowers spoke about slavery.

At the age of 16, Flowers, by then an experienced drug dealer and user,
robbed some men who were selling and smoking crack cocaine from a
nearby apartment.** Once inside the apartment, Flowers, armed with a9mm
handgun, ordered the three men to throw the drug money on the floor. A
struggle ensued, and Flowers discharged the gun, hitting no one, and fled
from the apartment. He joined two other young men, Momolu Stewart and
Kareem McCraney. Flowers gave the gun to Stewart, and when the three
went back into the apartment to go after the men, Stewart fired three rounds,
killing 51-year-old Elvern Cooper.

Flowers was arrested, charged as an adult with felony murder, convicted,
and sentenced to two sentences: 40 years and 20 years to life. In 2016, the
D.C. City Council passed a law that allowed D.C. residents who had served
at least 15 years in prison for a crime they committed before they were 18
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years old to ask the court to be resentenced. Flowers did so and was released
after serving 22 years.

Third Speaker. Patrice Sulton, the Founder and Executive Director of
the DC Justice Lab, spoke next.** A career criminal-defense attorney in the
District, Sulton shut down her practice in 2018 to join the CCRC full time
before leaving there to head up DC Justice Lab.*” Schindler asked Sulton for
her opinion on the most critical revisions to the code, and her expectations
of what the impact of these revisions would be on this “system of injustice.”
Sulton said that James Foreman was correct, that the laws on the books
from 30 or 40 years ago are the “result of a lack of imagination.” Picking up
on the theme embedded throughout the symposium, Sulton said that “we
still have laws on the books that are the direct result of explicit racism.”*¢

The larger impact of the reforms “will be felt at the misdemeanor level
because that’s oftentimes where there is the greatest opportunity for civil
rights violations and police abuses.”

Fourth Speaker. Paul Butler came next.*” Butler praised the “hard work
of the staff,” saying it was “good government at its best.” Butler said that he
had two reactions to the code reforms: one as a “geeky law professor” and
the other “as a black male citizen of the District of Columbia who many
years ago was arrested for a crime I didn’t commit.”

Speaking as a law professor, Butler said “thank God” for the revisions.
Butler said that he tells his law students at Georgetown University that

“we have the best trial courts in the country, public defender service in the
United States, [and] our U.S. Attorney’s Office is the most diverse.” Butler’s
opinion is not backed up by any data.

Collectively, the authors of this Legal Memorandum have practiced in
seven different jurisdictions, including in three states, D.C., and the U.S.
military: We beg to differ. One author practiced in the District of Colum-
bia as an Assistant United States Attorney and found the Superior Court
trial courts to be barely functional compared to others before whom he
practiced; he found the public defender’s office to be average compared to
others against whom he litigated; and he found the U.S. Attorney’s Office
to be poorly managed and lacking in viewpoint diversity.

Butler noted that as a black man, when visiting the Superior Courtin D.C,,
one “would think that white people don’t commit crimes. White people are
around 45 percent of the population of the District of Columbia. But they’re
[white people] utterly absent from the criminal court. You would think white
people don’t use drugs, they don’t get into fights, they don’t steal, but black
people, ‘those are some bad dudes.””*® The recommendations “would make a
dent...and they would expand jury demandability for misdemeanors.”
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Butler argued that most jurisdictions require jury trials for misdemean-
ors, neglecting to mention that in neighboring Maryland and Virginia, many
misdemeanors are tried, in the first instance, before a judge alone.* In
Maryland, if convicted by the judge of a misdemeanor, the defendant can
appeal his case, de novo, to the next trial level court, called the Circuit Court.

Butler finished by saying that he hopes that “some of these measures will
bring not equal justice under the law to the District of Columbia because
that would require even more transformation, but I'm hoping it is a step
along the way to eradicating this picture of our criminal courts now. As
James [Foreman] and Patrice [Sulton] and others have pointed out, we
don’t even look like the new Jim Crow in D.C. at this point, we look like the
old Jim Crow.”*°

Fifth Speaker and the “Rogue Prosecutor” Movement. Parisa Deh-
ghani-Tafti was next.”* A former criminal defense attorney with the D.C.
Public Defender Service, and legal director of the Mid-Atlantic Innocence
Project, she does not fit the profile of someone who would be an ideal candi-
date for an elected prosecutor position, but she does fit the profile for those
behind the “rogue prosecutor” movement. These activists recruited died-
in-the-wool leftists and criminal defense attorneys to run for local district
attorney races and supplied them with campaign funds to win their races.

In 2019, George Soros also spent nearly $1 million to help his preferred
candidates win primaries in the Washington, D.C,, suburbs of Arlington and
Fairfax counties in Virginia.”? A week before their primary elections, The
Washington Post reported that “[t]he Justice and Public Safety PAC has
donated about $583,000 to Parisa Dehghani-Tafti, a candidate for Arlington
County commonwealth’s attorney, and $392,000 to Fairfax County com-
monwealth’s attorney candidate, Steve T. Descano.”® The article went on to
say that the “donations represent the lion’s share of the roughly $744,000
and $546,000 the candidates, respectively, have raised to date.”**

To put that in perspective, Soros’s donations accounted for approx-
imately 78 percent of Dehghani-Tafti’s war chest at that time. For even
more perspective, by that same point in the 2019 election, Dehghani-Tafti’s
opponent, the incumbent Arlington County commonwealth attorney, had
raised only $191,000. As we have written elsewhere, Dehghani-Tafti won her
race and is currently implementing her pro-criminal, anti-victim policies.>

As the proverbial fox in the henhouse, Dehghani-Tafti is a hero to the
decarcerationists on the Left. She started by saying that code recommen-
dations are things that she “is steeped in.” Her approach to her job as a
prosecutor, “first and foremost, is to exercise restraint and humility.” Some
of the laws on the books in Virginia and D.C. “don’t really do that,” referring
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to exercising restraint. Eliminating cash bail, which she adopted, “places
institutional restraints” on her office. The “reason to eliminate cash bail is
good because we’re eliminating our ability to jail people just because they
can’t pay their way out.”s°

She applauded the elimination of mandatory minimums, saying that
it eliminates “our ability to automatically condemn people, to coerce
people with lengthy sentences, even if we don’t intend to. It’s [sic] still has
that result. It places an institutional restraint on the office.” She said it is
important to discuss the “myth of black dangerousness.””” Schindler asked
Flowers what effect the reforms would have on currently incarcerated per-
sons. Flowers said that a lot of convicted criminals do have remorse for their
crimes, and the new reforms will give them hope.

Butler added that “the aspiration is ending systemic discrimination,
ending the anti-blackness that is embedded in our law and politics. The
aspiration is to get the District of Columbia from a place now where the life
expectancy for a white woman is 12 years longer than the life expectancy
for a black woman. The life expectancy for a white man is 17 years longer
than for a black man in our small town. That’s unacceptable.”*®

What life expectancy of blacks and whites has to do with the criminal
justice system—or a reform of the D.C. criminal code—was never addressed.
Nor was the fact that homicide is one of the leading causes of death among
black males, particularly young black males, and that the overwhelming
majority of murderers of black males are other black males.>® There is, to
be blunt, a black male homicide epidemic in Washington, D.C., and across
the country in major metropolitan cities.

Butler, of course, knows this. Nevertheless, he added that “this moment,
not this revision project, but this focus on the criminal legal system, has
been inspired by the movement for black lives, which suggests that mass
incarceration and these extraordinary race disparities are symptoms of
larger social ills, including, prominently, white supremacy and patriarchy.”
He ended by saying that “we didn’t set, as much as I would have loved to, on
this revision process to end white supremacy and patriarchy. We can’t do
that with one whole revision, but, what we can do is to reduce the collateral
consequences for misdemeanors.”®

No panelist mentioned that every Mayor of Washington, D.C., since 1975
has been black, from Mayor Walter Washington (1975-1979) to Mayor
Muriel Bowser (2015-present). Nor did anyone mention that in the past
30 years, starting in 1993 with Eric Holder, eight of the 14 U.S. Attorneys
for the District of Columbia have been minorities, and of those eight, six
were black men.
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Dehghani-Tafti ended by saying that the only thing we spend more money

on in this country, besides the criminal justice system, is war. She said that

“if that worked, we would be the most safe society in human history, but

we’re not.” Her statements, albeit passionate, are grossly incorrect.®® But

her statements, like that of those of all the panelists, should be instructive
to Congress as it works to re-write the criminal code.

The District’s Current Criminal Justice System

Law Enforcement Agencies. Because of the District’s status as the
nation’s capital, there are unique aspects to its criminal justice system. For
instance, its primary local police force, the Metropolitan Police Department
(MPD), usually operates under the direction and control of the District’s
local mayor, but it can be federalized and placed under presidential control
in certain emergency situations. Similarly, there exist a variety of special-
ized federal police forces, such as the Capitol Police, the Supreme Court
Police, the U.S. Park Police, the U.S. Secret Service Uniformed Division, and
the Smithsonian Institution police (called the Office of Protection Services),
just to name a few, that patrol and have jurisdiction over various buildings
and land within the District. Many private businesses also employ Special
Police Officers who have arrest authority on the property they have been
hired to protect. And, of course, many federal law enforcement agencies,
such as the Federal Bureau of Investigation and the Bureau of Alcohol,
Tobacco, Firearms and Explosives not only have their headquarters in the
District, but also conduct a variety of law enforcement activities within the
District, too.

Prosecuting Authorities. Because the District of Columbia is not a
state or even a county within a state, it does not have an elected district
attorney, nor should it. Instead, the U.S. Attorney’s Office for the District
of Columbia (USAODC) has responsibility for prosecuting almost all felo-
nies that are committed within the District, as well as most misdemeanor
offenses, excluding traffic offenses and other minor infractions.

The U.S. Attorney’s Office for the District of Columbia is unique because,
unlike the 93 other U.S. Attorney’s offices, it not only has the responsibil-
ity for prosecuting federal crimes in U.S. District Court, but it also has the
responsibility for prosecuting local crimes, which are handled in D.C. Superior
Court. Essentially, the U.S. Attorney’s Office functions as the District’s local
prosecutor. Because of this dual responsibility, the U.S. Attorney’s Office for
the District of Columbia “is the largest United States Attorney’s Office with
over 330 Assistant United States Attorneys and over 330 support personnel.”®?
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The other prosecuting agency in the District is the city attorney, called
the Attorney General for the District of Columbia (OAG). This office focuses
on civil litigation, has limited prosecutorial authority within the District for
certain minor offenses, and has primary responsibility for handling offenses
involving juveniles.®* The OAG has plenary authority for prosecuting those
under 15 years old who are accused of committing a crime within the Dis-
trict—even serious offenses such as rape, robbery, and murder.

For those juveniles 15 years old or older who are accused of committing
a crime and who meet certain specified conditions, the OAG may (but is not
required to) file amotion to have the juvenile’s case transferred in order to
prosecute that individual as an adult.®® That does not happen often enough
under the current D.C. Attorney General who has said that he doesn’t “think
kids should be treated as adults.... Kids are kids.”*® But, of course, juveniles
are not acting as “kids” while committing historically high rates of murder,
armed robbery, theft while armed, and carjackings.

If Congress decides, as the authors believe it should, to draft a modern
criminal code for the District, it should strip the OAG of the primary respon-
sibility of prosecuting juvenile offenders and, like many other jurisdictions,
require the U.S. Attorney’s Office to prosecute in Superior Court violent
teenagers charged with an enumerated list of the most serious crimes. Con-
gress should also expand the ability of the U.S. Attorney’s Office to use its
discretion to prosecute a wide array of offenses committed by juveniles in
appropriate circumstances.

Under current law, the U.S. Attorney’s Office for the District of Colum-
bia can unilaterally choose to charge 16- or 17-year-old juveniles who are
accused of committing “murder, first degree sexual abuse, burglary in the
first degree, robbery while armed, or assault with intent to commit any such
offense,” as adults.®” But for the reasons explained herein, the USAODC
chooses not to do so in many cases, thus contributing to the current violent
crime wave in the District.

Washington, D.C. Courts. The U.S. Attorney’s Office files charges
related to violations of the District’s criminal code in the Superior Court of
the District of Columbia, which essentially functions as the city’s local trial
court. Appeals from the Superior Court are made to the District’s highest
local court, the District of Columbia Court of Appeals. Congress created
both of these courts. The President nominates individuals to serve as judges
on them, and the Senate confirms them. However, these are Article I, rather
than Article ITI, courts because the judges serving on them do not have
life tenure and instead serve for renewable 15-year terms. Judges on these
courts must retire from active service by age 74.8
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It has been the practice of Presidents to nominate individuals to serve on
these courts who have first been selected and recommended by the District
of Columbia Judicial Nomination Commission (JNC).%° Congress currently
requires it by statute, and, notably, the President does not even get to select
all of the members of this commission.”

This particular recommendation-before-appointment feature is contro-
versial. Indeed, Laurence Silberman, a distinguished federal appellate judge
who had previously served as Deputy Attorney General at the Justice Depart-
ment, claimed that this process was unconstitutional because it violates basic
separation-of-powers tenets—especially because one of the commission’s
members is a sitting federal judge appointed by another federal judge, mean-
ing that a sitting judge selected by a different sitting judge plays a part in
telling the President who he can appoint to be a judge.” This certainly appears
tobe a clear-cut separation-of-powers problem. Another controversial aspect
of the local D.C. court system has been its federal funding; in the late 1990s,
the federal government agreed to fund many aspects of the D.C. criminal
justice system as part of the larger federal financial bailout of the city.”

The U.S. Attorney’s Office prosecutes federal offenses in the United
States District Court for the District of Columbia. Appeals from that
Court can be made to the United States Court of Appeals for the District of
Columbia Circuit.

Other Key Elements of the D.C. Justice System. The District has
established, over the decades, pre-trial, probation, and parole services for
individuals and defendants as they pass through the criminal justice system.
As part of the shift from local to federal funding and management of certain
aspects of the criminal justice system in the District, the federal Pretrial
Services Agency for the District of Columbia was established,” and the
federal Court Services and Offender Supervision Agency for the District of
Columbia (CSOSA) was also established.” “CSOSA’s Community Supervi-
sion program constitutes the [administration of the] probation and parole
system for adults in the District of Columbia.””

Although parole has been abolished in the federal system, the U.S. Parole
Commission (USPC) continues to exist.” “The U.S. Parole Commission
took over control of D.C.’s parole and supervision functions as part of the
1997 Revitalization Act, which transferred the vast majority of the District’s
justice system to federal hands while the city was weathering a major finan-
cial crisis.... But more than 20 years later, the U.S. Parole Commission is
operating as a de facto D.C. agency.”””

Although the “federal government abolished parole in 1984 and so did
D.C.in 2000,””® the USPC still “oversees supervised release and CSOSA
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administers it”” for those from D.C. under either supervised release or on
parole. These individuals accounted for 86 percent of the USPC’s workload,
according to the most recent statistics.®°

There has been a disorganized push in recent years by the District’s local
government to transfer authority from the USPC to a local commission
because of a perception that the USPC has been too punitive in revoking
parole or supervision for those it oversees. Nonetheless, to date, the Dis-
trict’s local government has been unable—despite repeated efforts—to come
up with a cogent plan to do so.®

Commission Failed to Keep the City Safe

The mandate to re-write the District’s criminal code began in earnest
in 2016 with the establishment of the CCRC, whose sole purpose was to
“develop comprehensive recommendations for the D.C. Council and Mayor
on revisions of District criminal statutes.”®* That was a lofty but achiev-
able goal, especially since there are the experiences of 50 states from
which to draw.

But replicating other criminal justice systems, or cutting and pasting
from other codes, which would have been perfectly acceptable, was not the
real goal. One of the individuals who worked for the CCRC, Patrice Sulton,
said that when she joined the project in 2018, it “was a very good-gover-
nance, neutral, compromise kind of a project. It was law nerds in abasement,
rewriting many, many statutes. This was not a decarceration agenda, it was
not a racial-justice agenda.”®?

Yet that is exactly what it was.

When one examines who was on the CCRC, and the ideas that were
rejected by the CCRC throughout its many meetings, it is clear that from
the beginning it was slanted in favor of defendants at the expense of victims.

When the CCRC provided one of its earliest reports to the D.C. Coun-
cil, this report focused on four non-controversial principles. The report
recommended:

¢ Repealing “[c]learly archaic and outdated criminal statutes”;
e Striking unconstitutional and unenforced statutes;

¢ Replacing obsolete words and phrases with “clear and plain
language”; and
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o Striking or relocating “extraneous,
22 of the D.C. Code.”®*

noncriminal provisions in Title

Unfortunately, the CCRC and the District’s Council did not stop there:
they included a number of controversial provisions in the bill’s final form.
Most provocatively, the final bill eliminated mandatory minimum penalties
for every crime except first degree murder; lowered the penalties for most
crimes (including for first degree murder); and expanded the already con-
troversial ability of violent felons to be released from prison early.

Ms. Sulton’s claim that there was neither a “decarceration” nor

“racial-justice agenda” rings hollow. As mentioned earlier, after her service
on the CCRC, she went on to lead D.C. Justice Lab, an organization that
“envisions” a criminal justice system in the District that “[e|nds overreli-
ance on police, prosecutors, and prisons, in favor of solutions that maximize
safety and freedom for all” and that “[t]akes dramatic measures to recognize,
rectify, and reverse harm it [the criminal justice system] inflicted on poor

people and Black people.”®

While the CCRC claimed that its “recommendations were developed over
four years through an exhaustive study of current criminal law and practice
in the District and examination of how to better align local statutes with
best practices,” it is clear this review was largely one-sided. For instance,
the “CCRC staff worked with a statutorily-designated Advisory Group of
seven stakeholders,” which largely included those who are sympathetic
to—if not downright enthusiastic about—a decarceration agenda.®® When
the District’s Council itself held hearings on the revised criminal code, one
of the individuals who testified in support of it was the executive director
of arogue prosecutor support group, Fair and Just Prosecution.?”

When the D.C. Council held its hearings on the revised criminal code, it
again faced a lopsided litany of testimony from those supporting the radical
rewrite.® Furthermore, as some noted, the Council often held the hearings
on short notice and at inconvenient times for citizens of the District—those
most directly affected by crime—to offer their input on the revisions.® One
local D.C. resident noted, “I don’t think D.C. Council members did a good
job of telling folks what was going on. I didn’t see flyers about it. I didn’t
see Councilmember Charles Allen or At-Large Councilmembers asking us
for input.”*°

Such radical revisions are particularly dangerous at a time when the
District has experienced its highest number of murders in more than two
decades, a year-over-year increase in carjackings during the past five years,”
and a spate of other violent crimes. This is why the District’s chief of police,
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the U.S. Attorney’s Office for the District of Columbia, and even Mayor
Muriel Bowser strenuously objected to the passage of the CCRC’s extreme
rewrite of the criminal code.®”

The U.S. Attorney’s Office, for example, said that its “most significant
concerns focus[ed] on accountability for the most violent crimes (such as
child sexual abuse, murder, burglary, robbery, and carjacking), and that
some of the Revised Criminal Code Act of 2021 (RCCA) proposals are not
integrally related to substantive criminal law and overlook the realities of
certain resource constraints.”®® Similarly, the District’s chief of police said,

“Anytime we’re talking about lowering penalties for violent offenders who
commit crimes in our city, that’s a non-starter for me.... Where’s the victim
in all of this? Who does this actually help? Is the victim being helped, or is
it the person who victimizes?... I don’t think victims win in that space. And
again, that’s a non-starter for me.”**

Yet the D.C. Council unanimously passed the radical rewrite of its crimi-
nal code on November 15, 2022, and transmitted the bill to Mayor Bowser
on December 19, 2022, for her to sign or to veto. On January 3, 2023, the
Mayor vetoed the bill, saying, “This bill does not make us safer.... Anytime
there’s a policy that reduces penalties, I think it sends the wrong message.””®
Still not satisfied, the D.C. Council overrode the Mayor’s veto on January 17,
2023, by a 12-1 vote. Only Councilman Trayon White, Sr., who represents
the District’s Ward 8 (one of the hardest hit by violent crime) voted against
the veto override.””

Fortunately, because of the District’s unique constitutional status,
Congress still retains ultimate authority over legislation enacted in the
District, and had 60 days, rather than the usual shorter 30 days, to review
the legislation to decide whether to override it under the specialized pro-
visions allowing for expedited review.”® Of course, Congress could pass
a law through the normal legislative process at any time to legislate for
the District.

Given the radical nature of the criminal code re-write and the surging
crime problem in the District, the House of Representatives voted on
a bipartisan basis by a vote of 250-173 to overturn the District’s radical
criminal code rewrite. Thirty-one Democratic House Members joined
Republicans in voting to overturn the law.” This is notable because at the
time, Democratic President Joe Biden had publicly opposed the efforts to
overturn it.'®°

Democratic Congresswoman Angie Craig (MN) was violently assaulted in
her apartment building’s elevator while heading to the Capitol to vote on the
crime bill that might have contributed to this large defection.'® Especially
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relevant was the fact that her assailant was a repeat violent offender.'°*
By the time the override effort reached the Senate, President Biden had
changed course and signaled that he would not veto a bill overriding the
District’s Revised Criminal Code Act if it reached his desk. With this green
light from the President, the Senate passed the disapproval resolution by an
overwhelming vote of 81-14, “with 33 senators who caucus with Democrats
supporting the Republican-led measure.”'® President Biden signed the
disapproval resolution into law on March 20, 2023.'°*

California vs. D.C.: The Radical Nature of
D.C.’s Proposed Revised Criminal Code

Supporters of the radical revisions to D.C.’s criminal code say that
“[r]Jacism in the U.S. and in our criminal justice system is a systemic

issue. You can’t fix systemic issues with ad hoc changes, you need sys-
temic revision, and that’s what these changes will do.”'%

These statements, and others like them, show that many of the pro-
posed revisions, and the so-called reforms put forward in the failed revised
criminal code, are rooted in two myths about our criminal justice system:
(D that it is systemically racist; and (2) that the U.S. has a mass incarcera-
tion problem.

Both assertions are false.'®

To show how radical the District’s proposed rewrite of its criminal code
was, consider how the rejected reform measure compares to the law in Cal-
ifornia with respect to key features and maximum sentences.

The District vs. California. The criminal code in D.C. does need to
be reformed. It is old, has outdated language, contains ancient crimes
that are no longer applicable, and is not formatted or organized in the way
modern criminal justice codes in many states are organized. The exer-
cise of modernizing most aspects of the code is not—or should not have
been—controversial.

The serious business of re-writing the criminal code should start with
addressing the realities on the ground in the city and analyzing its justice
system compared to model jurisdictions around the country. Such an anal-
ysis should, at the very least, take into considering the following things:

¢ Evaluate the numbers of violent crimes across the city.

¢ Assess whether those violent crimes are being perpetrated by
recidivists.
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o Examine how and why recidivism rates are what they are in
the District.

¢ Scrutinize the actual sentences imposed by Superior Court judges
and compare those sentences to the actual time served to make sure
defendants are actually serving their sentences, or at least a substan-
tial portion of them.

e Analyze the U.S. Attorney’s Office charging policies and high declina-
tion rate and see how they compare to professionally led large district
attorney’s offices around the country.

e Delve into the current alternatives to incarceration, including
diversionary programs and specialty courts (such as veteran’s courts,
substance abuse courts, mental health courts, etc.) and see whether
they are successful compared to best-in-class programs and courts
across the country.

¢ Develop a sentencing scheme that punishes the worst offenders
convicted of the most violent crimes with life sentences or similarly
long periods of time.

¢ Include mandatory minimum sentences with tiers for the most
serious crimes based on the offenders’ criminal histories.

e Study the current funding mechanisms to see if any alternatives are
appropriate.

The District has a major crime problem, a fact that the CCRC glossed
over. This problem should be obvious to anyone except, it seems, the CCRC
and the D.C. City Council. The District (if it were a state) would have the
highest murder rate of all 50 states in the United States at 19.46 per 100,000
residents.'?” That, and that alone, is telling, and suggests that something
major must change.

But it is not just murders. Compared just to last year, when the crime
rate topped the previous year, homicides are up 17 percent, sex abuse is
up 53 percent, robberies are up 12 percent, motor vehicle theft is up 108
percent, theft is up 4 percent, arson is up 300 percent, property crime is
up 29 percent, and overall crime is up 26 percent.'*®
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TABLE1

Criminal Sentencing, District of Columbia vs. California

MANDATORY MINIMUM (IF ANY) TO
STATUATORY MAXIMUM

Crime District of Columbia California
1st Degree Murder 24-40 years 25 years to life
2nd Degree Murder 0-24 years 15 years to life
1st Degree Robbery 0-14 years 5,7, or 9years
1st Degree Carjacking 0-18 years 7,9, or 11 years
1st Degree Sexual Assault 0-24 years 8,11, or 13 years
SOURCE: Authors’ research. LM337 & heritage.org

But did the CCRC or panelists at the two-day symposium discuss these
rates, why they are elevated, how to lower them, who is committing these
crimes, or how their new proposed reforms would address the rising
crime rate? No. Why not? Because their goal, obviously, was not to tackle
crime rates or protect the residents of the District: Their goal was to

“shrink” the system.

Although the purpose of this Legal Memorandum is not to provide a com-
prehensive set of recommendations for a new criminal justice system for
the District, the authors thought it helpful for Congress to see a comparison
of just afew crimes and sentences in the reform bill and current California
law as a way of gauging how out-of-step the CCRC was.

The sentences in Table 1 start with the mandatory minimum (if any) and
list the statutory maximum sentences. Under California law, trial judges
have no discretion to deviate from mandatory minimum sentences, which
produces uniformity and certainty in sentencing.

California also has attributes in its criminal justice system that, when used
appropriately and with proper discretion, have resulted in curbing violent
crime and incapacitating the most violent criminals, all while giving deserving
defendants reasonable opportunities to learn the error of their ways, rehabili-
tate themselves, and hopefully become productive members of society. When
applied as written by law-and-order prosecutors, these laws work.

There are, sadly, notable exceptions. Los Angeles County elected George
Gascon, who has implemented sweeping, radical pro-criminal policies
that have resulted in skyrocketing crime rates.'°* Similarly, in the City and
County of San Francisco, while District Attorney Chesa Boudin was in office,
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the city and its residents suffered a tsunami of commercial thefts, robberies,
car thefts, drug crimes, and more."° Boudin, who was recalled by the voters
in June 2022, was replaced by Brooke Jenkins, a more traditional law-and-
order prosecutor.™

Under California law, prosecutors can add sentence enhancements to
certain violent crimes. Crimes for which a sentence enhancement is avail-
able include crimes committed with the use of a firearm; an offender with
a prior felony conviction; crimes that result in injury to more than one
person; and crimes in which the victim falls within a special class, such as
an elderly person, a child, a teacher, or a law enforcement officer, public
defender, judge, or prosecutor.

If convicted, and the jury finds that the government also proved the
enhancement beyond a reasonable doubt, the offender must first serve the
time from his sentencing enhancement and then serve his underlying sen-
tence for the main offense. Under the law, the two sentences can (and often
times must) run consecutively. The most common sentencing enhancements
used by prosecutors in California are prior serious felony, use of a firearm or
other deadly weapon, membership in a gang, and three-strikes laws.

Virtually none of these features of the California system appeared in the
CCRC’s reforms.

Use-of-a-Firearm Enhancements. For example, under California P.C.
§ 12022, anyone who carries a loaded or unloaded firearm on his person
in the commission of a felony or attempted felony shall be punished by an
additional year that must run consecutively to the underlying sentence.
If the weapon is an “assault weapon” as defined by statute, the additional
and consecutive sentence is three years. Under § 12022.2, any person who,
while armed with a firearm in the commission or attempted commission
of any felony, has ammunition designed to penetrate metal or armor shall
serve an additional term of three, four, or 10 years.

Given the extraordinary number of criminals in the District who are
found in possession of firearms during the commission of felonies, any
reformed criminal code would be wise to look to add a provision like Cal-
ifornia P.C. § 12022.5, which says that any person who uses a firearm in
the commission of a felony or attempted felony shall be punished by an
additional and consecutive term of imprisonment for three, four, or 10 years,
unless use of a firearm is an element of the offense.

Given the number of shootings from occupants of vehicles (often stolen
vehicles), the new code could copy California P.C. § 12022.55 that states
that anyone who, with the intent to inflict great bodily injury or death,
inflicts great bodily injury or death of a person other than the occupant
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of the vehicle as a result of discharging a weapon from a motor vehicle in
the commission of a felony or attempted felony shall be punished by an
additional and consecutive term of imprisonment of five, six, or 10 years.

There are many other firearms enhancements under California law. The
D.C. reform bill ignores firearms enhancements, despite all the rhetoric
about the need to reduce “gun crimes.”

Three-Strikes Laws. California was the first state to pass a three-
strikes-and-you’re-out law. The law went into effect on March 7,1994, and
has been very successful in providing not only a deterrent, but has been
cost-effective, according to several studies mentioned below. Nonetheless,
to the CCRC and D.C. City Council, a three-strikes law was out of the ques-
tion, because, as decarcerationists and racial apologists, they want shorter
sentences and a smaller system—even if that means keeping violent crim-
inals on the streets of the District.

The three-strikes law is complicated and grossly misunderstood by
most people, including some people in California. Surprisingly, it has a lot
of wiggle room and is not the draconian hammer that the Left portrays
it to be, in large part because judges and prosecutors can “strike” a prior
from a career felon’s record, thus making the person ineligible for the
25-to-life sentence that a person who gets sentenced under the full weight
of the three-strikes sentencing scheme receives. In essence, it is designed
to punish the most dangerous and violent career felons with 25-to-life sen-
tences, but does not touch most felons, for the reasons explained herein.

To qualify for the three-strikes law, a felon must be convicted of a seri-
ous or violent felony, as defined by California Penal Code § 667.5(c) and §
1192.7(c). Those include serious crimes like rape, child molestation, murder,
most sex offenses, residential burglary, robbery, kidnapping and offenses
in which a weapon was used, any offense in which great bodily injury was
inflicted, arson, or attempts to commit any of the crimes listed above.

A “serious” or “violent” felony is known as a “strike prior.” A defendant
who is convicted of any new felony who has one “strike prior” is required to
go to prison for twice the sentence otherwise listed for the new offense. He
must also serve at least 80 percent of the sentence imposed, compared to
non-strike prisoners who receive one-third to one-half off their sentences
for good time credits.

However, a defendant who has two or more “strike priors” faces a manda-
tory minimum sentence of 25-years-to-life, and under the law, cannot earn
any time off for good behavior or working in prison. Prosecutors or judges,
on their own volition, can remove (called “striking a strike”) a strike from
afelon’s record when negotiating with the defense attorney.
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Liberals and decarcerationists hate the three-strikes law, in large part
because they do not think it works and believe it results in overly puni-
tive sentences. They also contend the law has no deterrent effect and is
not cost-effective. But thoroughly researched studies have found just the
opposite—that California’s three-strikes law has a large deterrent effect and
may indeed be cost-effective.

Professors Daniel Kessler of Stanford University and Steven Levitt
of the University of Chicago tested a research model using California’s
Proposition 8, which imposed sentence enhancements for a select group of
crimes. They found that in “the year following its passage, crimes covered
by [three-strikes] fell by more than 10 percent relative to similar crimes
not affected by the law, suggesting a large deterrent effect.”'> More strik-
ingly, they found that “three years after the law comes [sic] into effect,
eligible crimes have fallen roughly 20-40 percent compared to non-eli-
gible crimes.”"® They concluded that California sentence enhancements
had a large deterrent effect and “may be more cost-effective than is gen-
erally thought.”"**

Asis clear from this brief review of California’s criminal code, the CCRC
could have included sensible criminal justice reforms from other juris-
dictions that are effective, sensible, and act to address the most violent
felons on the street, protect victims of crime, and provide incentives to
obey the law.

Whether the members of the CCRC had a national viewpoint or alimited
parochial viewpoint and experience with only local criminal justice systems,
they chose not to write a criminal code worthy of adoption. They ignored
rising crime rates, turned a blind eye to recidivists, and treated prison like
a four-letter word. In short, they failed miserably in their effort to reform
the criminal code.

But they were not yet done.

The District’s Radical Anti-Policing Legislation

As part and parcel of the District’s efforts to systemically change its crim-
inal justice system, the local D.C. Council has also made a concerted effort
to defund and to demoralize local police. As previously reported:

In July 2020, the D.C. Council cut $15 million from the local police force’s
budget as part of “grappling with the undoing of centuries of layered systemic
racism and its permutations throughout our society.” The cut was even more
severe than it looks. It lowered the police budget baseline to the point that
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the D.C. Metropolitan Police Department started its 2021 fiscal year (on Oct. 1,
2020) with $33 million less than the previous year.

Charles Allen, the D.C. Council member who spearheaded the effort, candidly
acknowledged that his “strategy is to reduce our [police] force size in a re-
sponsible way by turning off the spigot, plus adding in natural attrition.”

Allen anticipated that with his budget cuts, “force numbers will start to drop
by about 200 officers...” He proudly proclaimed, “This is the biggest reduction
to MPD I've ever seen—but | know racial justice won’t be achieved in a single
budget.” 15

As has been previously noted, “ W]hat does so-called racial justice have
to do with keeping people safe?”!® In fact, because a disproportionate share
of young black men are the victims of violent crimes (including in the Dis-
trict), when violent crime increases, it will undoubtedly mean that more
young black men will be harmed and victimized."”

In 2012, the District experienced a 20-year low in the number of homi-
cides. That year, the District’s homicide rate was “13.9 per 100,000, with
arelatively low 88 homicides for that year.”"'® In 2012, the Metropolitan
Police Department had about 4,000 sworn officers, and it had around that
number for several years before.' Yet “[b]y the end of fiscal year 2021, the
D.C. Metropolitan Police Department had only 3,580 officers. A year later,
that number had dropped to 3,460. And it’s still falling today.”**° The Dis-
trict’s police chief noted that this is the fewest number of sworn officers
on the force since the 1970s and that it will likely take at least a decade to
restore appropriate staffing levels.

But it is not just attempts to defund the police in the District that have
been so destructive, it is also the attempts to demoralize them and to
prohibit them from effectively doing their jobs. There was an effort at the
federal level to pass the deeply flawed George Floyd Justice in Policing
Act,'?" as well as a Biden executive order,'?* which attempts to implement
via executive fiat some of the policies contained in that flawed bill that failed
to get through the legislative process.

Unfortunately, the D.C. Council enacted a number of “emergency”
police reforms in the wake of George Floyd’s death in 2020. Last year,
the Council enacted a permanent version of these reforms through the
Comprehensive Policing and Justice Reform Amendment.'?® The House
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voted on a bipartisan basis to disapprove this measure by a vote of 229
to 189. Fourteen Democratic Members of the House voted with Repub-
licans to disapprove it.">* The Senate also voted on a bipartisan basis to
disapprove the measure, but on May 25, 2023, President Biden vetoed
the disapprovals.'*®

Recommendations

What should policymakers do to combat the surge in violent crime cur-
rently plaguing the nation’s capital and reform the criminal justice system
in the District of Columbia? They can embrace the commonsense solutions
that helped drive down violent crime rates in the District (and elsewhere)
in the 1990s and adopt meaningful, proven programs that work in other
jurisdictions around the country.

Addressing the General D.C. Criminal Justice System

Policing. Authorities can make sure that police staffing levels are
adequate to meet the challenges officers face. Police “reforms” that make
officers’ jobs more dangerous and difficult should be rejected. To that end,
Congress should override the District’s most recent policing “reform” bill,
pass legislation to override President Biden’s Executive Order on Policing,'?¢
and decline to pass a bill containing provisions that are similar to many of
the provisions in the George Floyd Justice in Policing Act.'*”

Prosecuting. The U.S. Attorney’s Office for the District of Columbia
should make prosecuting offenders a priority. It sounds laughable that a
prosecutor’s office needs to emphasize prosecuting criminals, but the U.S.
Attorney’s Office current declination rate—or refusal-to-prosecute rate—of

“67 percent of those arrested by police officers in cases that would have been
tried in D.C. Superior Court” is ludicrously high.'?® The declination rate has

“nearly doubled from 2015, when prosecutors in the U.S. Attorney’s office
declined to prosecute 35 percent of such cases.”*

There exists a perception among local law enforcement that Assistant
United States Attorneys will not agree to prosecute a case unless it is
trial-ready hours after an arrest. That standard is completely unreason-
able, and results in many meritorious cases being dismissed outright
the day after arrest. To be sure, the well-documented problems with
the District’s crime lab need to be addressed and rectified as soon as
possible.’*° But this alone cannot account for the exceedingly high dec-
lination rate.
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Congress should conduct oversight hearings specifically focused on the
U.S. Attorney’s Office for the District of Columbia to see why the declination
rate is so high compared to professionally run district attorney’s offices
around the country of a similar size.

Criminal Code and Sentencing Reform. The criminal code needs to be
modernized and reformed. Special attention should be given to the effectiveness
of mandatory minimum sentences, sentencing allegation and special circum-
stances enhancements, and a three-strikes law for career criminals. Congress
should examine state criminal codes and sentencing schemes and adopt the
best practices from each to create a tough, but fair, criminal justice code.

New Office Building Needed. Congress should provide the funds for
anew U.S. Attorney’s Office building to be located between and connect to
the D.C. Superior Court and the U.S. District Court. There is ample room for
such a building. Currently, that open space is located where the John Mar-
shall Park exists. For decades, the D.C. U.S. Attorney’s office was located at
555 4th Street NW, a two-block walk to D.C. Superior Court or U.S. District
Court. In that building, the Attorney’s Office occupied the entire structure,
even though it was a 10-minute walk to the courthouses.

Last year, the U.S. Attorney’s Office was moved to the Patrick Henry
Building at 601 D Street NW, a block-and-a-half from the courthouses.
Prosecutors are required to walk—in rain, snow, sleet or hail, whether cold
or hot and humid—with their litigation bag, exhibits, charts and evidence
to Superior Court and wait in line with members of the public to enter
Superior Court. Unlike prosecutors in most jurisdictions, D.C. Assistant
United States Attorneys have no special access to the courthouse and must
go through screening like defendants and members of the public.

Furthermore, they have no offices in the Superior Court and during trial
breaks, must walk back to their offices. There are no secure bathrooms in
D.C. Superior Court, so prosecutors often find themselves sharing public
facilities with the defendants they are prosecuting. This is dangerous and
unacceptable. Congress routinely appropriates funds for new federal court-
houses including dedicated office space for U.S. Attorney’s Offices.

Last year, the U.S. General Services Administration approved a design
concept for a new federal courthouse in Fort Lauderdale, Florida. Once
completed, the new 252,000 gross square feet building will include 12 court-
rooms, 17 judges’ chambers, and workspace for the U.S. Court of Appeals, U.S.
Bankruptcy Court, U.S. Marshall’s Service, and the U.S. Attorney’s Office.'
Congress should also ensure that the public defender services in the Dis-
trict have adequate facilities and the same courthouse privileges as those
accorded to attorneys in the U.S. Attorney’s office.
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Use § 922(g) to Tackle Gun Crimes. The U.S. Attorney’s office should
focus on federally prosecuting—in the United States District Court for the
District of Columbia—cases involving felons in possession of guns under
18 U.S.C. § 922(g). These crimes are relatively easy to prove (in many
instances), and the mandatory federal penalty of five years ensures that
prosecutors can effectively use them to take the most dangerous repeat
violent offenders off the street. According to the Chairman of the D.C. Police
Union, taking felon-in-possession cases to federal district court would have
the most immediate impact on crime in the District of Columbia, as most
felons who are caught are found with a weapon. The five-year mandatory
minimum penalty in federal prison would send a loud and clear message:
Do not carry guns in the city if you are a felon.

Prosecute Violent Juveniles as Adults. Congress should take the lead
to ensure that juveniles who commit violent crimes are held appropriately
accountable in adult court—regardless of their age. The U.S. Attorney should
have the ability to charge as an adult any juvenile who commits a crime of
violence, and Congress should consider requiring the U.S. Attorney to do so
in certain instances—such as when a juvenile is a repeat offender or is accused
of particularly heinous crimes such as murder, carjacking, rape, and armed
robbery. The District’s Attorney General should likewise be given the discre-
tion—even though the current Attorney General is unlikely to use it—to move
to transfer any juvenile case to adult court if he can show good cause to do so.

Parole/Supervised Release. Congress should prohibit any transfer of
the current functions of the U.S. Parole Commission to another agency or
body without explicit congressional approval.

Addressing the D.C. Court System Specifically

Congress should abolish the District’s Judicial Nominating Commis-
sion. At a minimum, it should abolish the statutory requirements that the
President can only nominate individuals to serve on the District’s courts
who have been approved and referred to him by the JNC. Furthermore, if
Congress chooses to continue to allow D.C. Superior Court judges to be
appointed for 15-year renewable terms, it should require that the Senate’s
consent be required before any re-appointment or term renewal takes place.
Currently, such consent is not required in most instances.'3?

The Senate should also transfer the vetting-and-confirmation process for
these local District judges from the Committee on Homeland Security and
Governmental Affairs to the Judiciary Committee, which handles the vet-
ting-and-confirmation process for other federal judges needing Senate approval.
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Revise/Clarify Disapproval Process. Congress should streamline and
clarify the disapproval process in both the House and the Senate and should
consider expanding the time it has to review D.C. Council legislation to at least
90 or 120 legislative days. Experience has shown that the current disapproval
process of 30 days (or even 60 days in the case of crime bills) to review and
pass a disapproval resolution is an extremely tight turnaround—especially
given the other pressing business that Congress and the nation face. The D.C.
Council has also shown a willingness to engage in brazen gamesmanship with
regard to its authority to submit—and, absurdly, withdraw—legislation.'3?
Additional time and clarity will help avoid these problems in the future.

Establish Family Justice Center, Drug, and Domestic Violence
Courts. In 1989, the idea of establishing a family justice center was born in
San Diego. Created by the local district attorney and city attorney, the idea
was simple: create a one-stop shop where victims of family violence could get
all the services they needed. After two years of thoughtful planning, stake-
holders were able to convince the City of San Diego to approve the nations’
first Family Justice Center, which opened in 2002. Victims of domestic vio-
lence could go to one location “to talk to an advocate, get a restraining order,
plan for their safety, talk to a police officer, meet with a prosecutor, receive
medical assistance, counsel with a chaplain, get help with transportation, and
obtain nutrition and pregnancy services counseling.”'**

What started as a good governance, new way of tackling difficult issues
in the criminal justice system gained national attention in 2003 when Pres-
ident George W. Bush announced the creation of the President’s Family
Justice Center Initiative, citing San Diego’s Family Justice Center as the
model. The $20 million initiative had a modest goal of opening 15 family
justice centers across the country.

In 2005, Congress “recognized the importance of the family justice
center model in Title I of the Violence Against Women’s Act. Today, the
best family justice centers provide confidential, comprehensive “services
to anyone who has experienced domestic violence, family violence, elder
abuse, sexual assault, or sex trafficking.”'®

Unfortunately, despite the proven utility of family justice centers across
the country, Washington, D.C., does not have one. To make matters worse,
Washington, D.C., does not even have a stand-alone domestic violence court
program. While the D.C. Superior Court has a domestic violence division in
which victims of domestic violence can apply for a civil protection order or
an anti-stalking order, that is a far cry from fully functioning, full-service
domestic violence specialty courts, which have proven to be hugely suc-
cessful around the country.
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Conclusion

The District of Columbia’s City Council and the CCRC failed in their
duties to enact a sensible, safety-based, modern criminal code. They failed
because they were, and continue to be, convinced that those charged with
crimes and those convicted of crimes in the District are victims of “the
system.” If given another chance to re-write the code, they will fail because
their mentality has not changed.

As famed Washington Post columnist Colbert I. King recently opined,
arrestees in the District of Columbia “leave a long trail of victims in their
wake,” noting that the average person arrested for homicide in D.C. has
been arrested 11 times previously.”*° King slammed the Court Services and
Offender Supervision Agency, pointing out that at least 76 percent “of homi-
cide suspects had active or prior supervision.”"®” Clearly, the “system” is
benefitting criminals, contrary to what the City Council and CCRC bemoan.

Congress has the right and the duty to fix this problem once and for all
and should design a criminal justice system that protects the residents of
the District, respects victims, provides meaningful opportunities for deserv-
ing defendants to get on the right track, and punishes the worst offenders
with serious prison time.

Zack Smith is Legal Fellow and Manager of the Supreme Court and Appellate Advocacy
Program in the Edwin J. Meese Il Center for Legal and Judicial Studies at The Heritage
Foundation. Charles D. Stimson is Deputy Director of the Meese Center, Manager of the
National Security Law Program, Senior Legal Fellow, and Senior Advisor to the President
at The Heritage Foundation.
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police officer has a reasonable suspicion that the person committed, is committing, or is about to commit a crime.

22. Just. Pol'y Inst., supra note 12, at 42:10.
23. ld.at 46:30.
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See E. Ann Carson, U.S. DeparTMENT OF JusTice, Bureau oF JusTice Statistics, Prisoners IN 2021 (Dec. 2022), https://bjs.ojp.gov/library/publications/prisoners

-2021-statistical-tables. At no point between 2011 and 2021 were there 2 million people in prison in the United States. In 201, there were 1,538,847
prisoners in state and federal facilities. That number has declined over the decade to a 10-year low of 1,163,665 in 2021 under correctional control,
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See BarRry LATZER, THE MYTH OF OVERPUNISHMENT: A DEFENSE OF THE AMERICAN JUSTICE SYSTEM AND A PROPOSAL T0 REDUCE INCARCERATION WHILE PROTECTING THE
PusLic 88 (2022).

Id. at 89.

See Chapter I: Their Origins, Beliefs, and Playbook, in Zack SMitH & CHarLES D. STiMson, RoGUE Prosecutors: How RapicaL Soros Lawyers AR DESTROYING
Awmerica’s Communities (forthcoming June 2023).

See AnceLa Davis, Are Prisons OssoLeTe? 25 (2003).

ld. at 8.

Just. Pol'y Inst., supra note 12, at 50:30.

See Rachel E. Barkow, Three Lessons for Criminal Law Reformers from Locking Up Our Own, 107 CaL. L. Rev. 1967, 1968 (2019).
Just. Pol'y Inst., supra note 12, at 1:16:55.

See U.S. SENTENCING CoMM'N, LENGTH OF INCARCERATION AND ReciDIVisM 4 (2022).

See generally William J. Sabol et al., Truth-in-Sentencing Reforms on Changes in States’ Sentencing Practices and Prison Populations, Ursan
Inst. (2002).

See Just. Pol'y Inst., DC CCRC: The CCRC Recommendations, YouTuge (June 17, 2021), https.//www.youtube.com/watch?v=8Z2XniWMK3k.
See Pemberton, supra note 15.

Just. Pol'y Inst., supra note 35, at 23:25.

ld. at 23:50.

ld. at 24713,

See Just. Pol'y Inst., DC CCRC: The CCRC Recommendations & Criminal Justice Reform, YouTuse (June 17, 2021) https://www.youtube.com/watch?v=
LIaUGIfQSJQ&t=71s.

See CHARLES D. STIMSON & ZACK SMITH, “PROGRESSIVE” PROSECUTORS SABOTAGE THE RULE OF Law, Raise CRiMe RaTES, AnD lanore Vicrivs (Oct. 29, 2020), http://report
\heritage.org/Im275. See also Charles D. Stimson & Zack Smith, George Gascon: A Rogue Prosecutor Whose Extreme Policies Undermine the Rule of
Law and Make Los Angeles Less Safe, Heritace Founp. LesaL Memoranoum No. 278, 11 (Jan. 28, 2021), http://report.heritage.org/Im278.

See Just. Pol'y Inst., supra note 40, at 10:22.

See Elliot C. Williams, Halim Flowers Was Given Two Life Sentences at 17 Now, His Art Is Shown Worldwide., NPR WAMU 88.5 (Dec. 3, 2021), https://
www.npr.org/local/305/2021/12/03/1061183998/halim-flowers-was-given-two-life-sentences-at-17-now-his-art-is-shown-worldwide.

See Just. Pol'y Inst., supra note 40, at 13:55.

See Sylvie McNamara, What Everyone Is Getting Wrong About DC’s Controversial Crime Bill, WasHinTonian Magazine (Mar. 6, 2023), https://www
.washingtonian.com/2023/03/06/dc-criminal-code-overhaul-interview-with-patrice-sulton/.

Just. Pol'y Inst., supra note 40, at 14:10.

Id. at 16:40.

/d. at 18:50.

See Va. Star. Ann. §19.2-258; see also M. Star. Ann. §§ 1-502, 4-301, 6-101, and 12-401.
Just. Pol'y Inst., supra note 40, at 20:40.

ld. at 21:54.

See Justin Jouvenal & Rachel Weiner, PAC Funded by George Soros Pumps Nearly $1 Million into Local Races for Prosecutor, WasH. Post (June 4, 2019,
8:47 PM), https://www.washingtonpost.com/local/legal-issues/pac-funded-by-george-soros-pumps-nearly-1-million-into-local-races-for-prosecutor
/2019/06/04/c2df1008-86f0-11e9-a491-25df61c78dc4_story.html.

Id.
ld.

See, .., Zack Smith & Cully Stimson, Rogue Prosecutors Flout Rule of Law, Deny Justice to Victims’ Families, The Daiy Sienal (Mar. 22, 2020), https://
www.dailysignal.com/2020/03/22/rogue-prosecutors-flout-rule-of-law-deny-justice-to-victims-families/.

Just. Pol'y Inst., supra note 40, at 23:25.
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See Leading Causes of Death—Males—Non-Hispanic Black, United States 2017, Cirs. For Disease ConTROL AND Prevention, https://www.cdc.gov
/minorityhealth/Icod/men/2017/nonhispanic-black/index.htm (last visited June 1, 2023); see also 2019 Crime in the United States, Expanded Homicide
Data Table 6, Race of Victim, FBI: UCR, https://ucr.fbi.gov/crime-in-the-u.s/2019/crime-in-the-u.s.-2019/topic-pages/tables/expanded-homicide-data
-table-6.xls (last visited May 23, 2023).

See Tacuma Roeback, One Big Thing: The Leading Cause of Death in Young Black Males, Biack Men's Heatth (Nov. 9, 2022), https://www
blackmenshealth.com/one-big-thing-the-leading-cause-of-death-in-young-black-males/.

Just. Pol'y Inst., supra note 40, at 36:15.

At the federal level, major entitlement programs, such as Social Security, Medicare, Medicaid, Obamacare, and other health programs, consumed

46 percent of all federal spending as a percentage of the 2022 federal budget. Income security consumed 18 percent. National defense accounted

for 12 percent. Net interest accounted for 8 percent, and all other accounted for 16 percent. See Federal Budget in Pictures, HeriTAGE FOUNDATION,
https://federalbudgetinpictures.com/where-does-all-the-money-go/ (last visited June 1, 2023). At the state level, in the year 2020, state and local
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by elementary and secondary education at 21.6 percent, health and hospitals at 9.9 percent, higher education at 9.2 percent, highways and roads at
5.8 percent, police at 3.7 percent, corrections at 2.5 percent, housing at 1.7 percent, and courts at 1.5 percent. See State and Local Backgrounders: State
and Local Expenditures, Ursan InsT., https://www.urban.org/policy-centers/cross-center-initiatives/state-and-local-finance-initiative/state-and-local
-backgrounders/state-and-local-expenditures (last visited May 11, 2023).
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Sierra Fox, DC AG on Prosecuting Juveniles as Adults: ‘Kids are Kids’, Fox5 Wastington DC (updated Apr. 26, 2023, 10:26 AM), https://www.fox5dc.com
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Statutory Authority, PReTriAL SErvICes AGENCY FoR THE DisT. oF CoLumsia, https://www.psa.gov/?g=about/statutory _authority (last visited May 1, 2023).
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CoLumsia, https://www.dcp.uscourts.gov/pretrial (last visited May 1, 2023) (emphasis in original).
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Sam P. K. Collins, Mayor Bowser to Veto the Revised Criminal Code Act, WasHiNGToN INForMER (Jan. 3, 2023), https://www.washingtoninformer.com
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-rise-for-fifth-straight-year.

Smith & Stimson, DC’s Radical Criminal Code “Reform,” supra note 6.

Press Release, U.S. Atty’s Office Dist. of Columbia, U.S. Attorney’s Office Testifies at Hearing on D.C. Revised Criminal Code Act of 2021 (Dec. 16, 2021),
https://www.justice.gov/usao-dc/pr/us-attorneys-office-testifies-hearing-revised-criminal-code-act-2021.
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B24-01416-Revised Criminal Code Act of 2021, supra note 88.

Mark Segraves, DC Mayor Bowser Vetoes Criminal Code Overhaul, NBC 4 Wastineton (Updated Jan. 4, 2023, 6:09 PM), https://www.nbcwashington
.com/news/local/dc-mayor-bowser-vetoes-criminal-code-overhaul/3247124/.

B24-01416-Revised Criminal Code Act of 2021, supra note 88.
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Suzanne Monyak, Senate Votes to Overturn DC Criminal Code Changes, RotL CaL (Mar. 8, 2023, 8:05 PM), https://rollcall.com/2023/03/08/senate
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/biden-dc-crime-bill/index.html.
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/11/04/dc-council-rewrite-criminal-code/.

Lisa Desjardins & Kyle Midura, House Republicans Take Steps to Block New Criminal Code in Washington, D.C., PBS News Hour (Feb. 10, 2023, 6:35 PM
EDT), https://www.pbs.org/newshour/show/house-republicans-take-steps-to-block-new-criminal-code-in-washington-d-c; see also SmitH & StiMson,
RocuE Prosecutors, supra note 27.

. See StivsoN T AL, THE BLue City Murper ProsLem, supra note 11. Of course, the District is not—and should not become—a state.
. See Metropolitan Police Department: District Crime Data at a Glance, https://mpdc.dc.gov/page/district-crime-data-glance (last visited June 2, 2023).
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www.dailysignal.com/2021/08/11/meet-chesa-boudin-the-rogue-prosecutor-wreaking-havoc-in-san-francisco/.
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See Kessler & Levitt, supra note 112.

ld.

Smith & Stimson, DC’s Radical Criminal Code “Reform,” supra note 6.
ld.

Justin Fox, Homicide Is Pandemic’s Biggest Killer of Young Black Men, BLoomeeres (Feb. 22, 2022, 7:00 AM EST), https://www.bloomberg.com/opinion
/articles/2022-02-22/pandemic-murder-wave-fell-most-heavily-on-young-black-mentxjdy7vzkg.

Id.
ld.

. Fox, Homicide Is Pandemic’s Biggest Killer of Young Black Men, supra note 117.

Zack Smith, George Floyd Justice in Policing Act Would Make Cops’ Jobs More Difficult and Dangerous, Tre DaiLy SienaL (Mar. 5, 2021), https://www
(dailysignal.com/2021/03/05/george-floyd-justice-in-policing-act-would-make-cops-jobs-more-difficult-dangerous/.
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Jenny Gathright & Colleen Grablick, U.S. House Votes to Overturn D.C. Police Reforms, DCist (Apr. 19, 2023, 5:09 PM), https://dcist.com/story/23/04/19
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Zack Smith, Biden’s Executive Order on Policing Misses Mark, Tre Daiy SienaL (May 27, 2022), https://www.dailysignal.com/2022/05/27/bidens
-executive-order-on-policing-misses-mark;/.

See Cully Stimson & Zack Smith, Schumer on Cusp of Defunding DC Police Department as Crime Explodes, Tre Daity Sienat (May 10, 2023) https://
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