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Big Tech’s Abuse of Patent 
Owners in the PTAB Must End
Adam Mossoff

The Patent Trial and Appeal Board has 
destabilized the u.S. patent system as the 
legal engine that has driven the u.S. inno-
vation economy for over two centuries.

KEY TAKEAWAYS

The PTAB plays a key role in predatory 
infringement by Big Tech companies 
seeking to steal patented technologies 
from inventors and small businesses.

Congress should abolish the PTAB or at 
least reform the PTAB to ensure that it 
respects due process and the norms of 
the rule of law.

The patent system has been a key factor in 
the success of the United States innovation 
economy.1 In the Constitution, the Founders 

directly authorized Congress to secure reliable and 
effective property rights to inventors.2 Beginning with 
the first patent law enacted by the first Congress in 
1790, the patent system has been the driver of U.S. 
industrial and technological leadership for over 200 
years.3 Unfortunately, this technological and eco-
nomic leadership is threatened by the weakening 
of the patent system in the past 10 to 15 years. An 
administrative tribunal known as the Patent Trial and 
Appeal Board (PTAB) is a principal cause of this threat 
to U.S. technological leadership and economic growth.

Created by Congress in the America Invents Act 
of 2011 (AIA), the PTAB is an administrative tribu-
nal that cancels patents previously issued by the U.S. 
Patent and Trademark Office (USPTO).  The PTAB 
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is not a court; it is a tribunal of administrative officials that reviews the 
validity of previously granted patents. As an administrative tribunal, the 
PTAB has raised the same concerns about lack of respect for due process 
and the rule of law often voiced about agencies throughout the modern 
administrative state.4

As detailed in a prior Legal Memorandum, the PTAB represents the 
assimilation of the U.S. patent system into the modern administrative state.5 
The PTAB has operated largely by regulatory fiat, engaging in what lawyers 
and judges have correctly identified as “shenanigans.”6 It has engaged in 
ad hoc decision-making and has violated basic norms of due process in 
pursuit of its raison d’etre—to cancel patents. Innovators are now victims 
of the same abuses of power and disregard for due process and the rights 
of citizens that occur in other agencies in the administrative state, such as 
the Federal Trade Commission.7

In response to the PTAB’s abuses of power that threaten the U.S. inno-
vation economy and its global technological leadership, numerous bills 
have been introduced in recent years that would either eliminate the 
PTAB or at least reform it by imposing important procedural and substan-
tive limitations on its operations. The Restoring American Leadership in 
Innovation (RALI) Act would have eliminated the PTAB and restored the 
original legal process that existed for over 200 years in which courts of law 
assessed the validity of patents.8 Federal courts have always provided the 
same procedural and substantive protections to patent owners that they 
secured to all U.S. citizens.9 Another bill, the Promoting and Respecting Eco-
nomically Vital American Innovation Leadership (PREVAIL) Act, will not 
eliminate the PTAB, but rather will impose important reforms mandating 
that the PTAB respect due process and other legal norms in its adminis-
trative hearings.10

But other ersatz “reform” bills have also been introduced by the very 
politicians who created the PTAB and who seek to further its mission as 
an administrative agency. One such bill was the Patent Trial and Appeal 
Board Reform Act (PTAB Reform Act).11 This was a reform bill in name 
alone. A byproduct of lobbying by many Big Tech companies (and the advo-
cacy groups they fund),12 this bill did not seek to eliminate or even fix any of 
the fundamental problems with the PTAB.13 Instead, it expanded the power 
of the PTAB by eliminating a key procedural reform adopted in 2020 by 
then-USPTO Director Andrei Iancu.

Although the PTAB Reform Act expired along with the 117th Congress, 
Big Tech’s lobbyists and its supported activists continue to lobby both 
the USPTO and Congress to repeal this procedural reform. Its regulatory 
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and legislative lobbying efforts should be strenuously opposed. If the U.S. 
is to reestablish the engine that drove its innovation economy for 200 
years—the reliable and effective rights secured to innovators by the patent 
system—it must reject false reform efforts like the PTAB Reform Act or 
other similar bills.

This Legal Memorandum explains why Congress should reject any effort 
to revive the PTAB Reform Act or to enact similar bills. These bills would 
only serve to bolster and perpetuate abuses by many Big Tech companies 
of the PTAB, which is now a key tool in predatory infringement strategies 
by which these companies steal patented technologies from American 
inventors.14 As eloquently stated by Joe Kiani, the founder of medical tech 
company Masimo, which has been in litigation with Apple for years fol-
lowing Apple’s theft of Masimo’s technologies in the Apple Watch: “When 
Apple takes an interest in a company, it’s the kiss of death.… [Y]ou realize 
that the long-term plan is to…take it all.”15

This Legal Memorandum proceeds in three parts. It explains:

1. How the PTAB Reform Act would have abrogated what is known as the 
Fintiv rule and why this is significant.

2. Why the Fintiv rule has become a flashpoint of controversy for many 
Big Tech companies because it restricts their ability to use the PTAB as 
a well-known “patent death squad” that engages in arbitrary processes 
to kill the patents protecting the technologies that Big Tech is seeking 
to steal from companies like Masimo, Sonos, Centripetal Networks, 
and others.16 Big Tech companies like Google, Apple, Microsoft, and 
Samsung have been the largest users of the PTAB.17 They clearly bene-
fit from the PTAB’s shockingly high rates of invalidating patents—the 
PTAB has a whopping 85 percent invalidation rate of the patents it 
has reviewed in its administrative hearings.18 This is double the patent 
invalidation rate in federal court.19

3. How, in addition to the extraordinarily high cancelation rates, the 
PTAB has been the subject of abusive practices and strategic behavior 
by many Big Tech companies as well as other companies, which file 
numerous petitions merely to harass patent owners and impose 
additional costs on them.

It is long past time for Congress to reform the PTAB. Former Repre-
sentative Lamar Smith (R–TX), one of the original co-sponsors of the AIA, 
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has recognized that the PTAB has been the “subject of abuse by giant tech 
companies” that use it to engage in a strategy of “unabated patent theft.”20

Congress should reintroduce the RALI Act and give serious consider-
ation to enacting either this bill or the PREVAIL Act into law.21 Ideally, it 
should eliminate the PTAB and return to the rule of law and due process 
secured to all patent owners by courts of law; if Congress is unable to achieve 
this laudable goal in the short term, it should at least enact procedural and 
substantive reforms that require the PTAB to respect the due process and 
other rights of patent owners appearing before this administrative tribunal. 
Regardless, bills like the misleadingly titled PTAB Reform Act should be 
rejected. The continued growth of the U.S. innovation economy, its global 
technological leadership, and its ability to respond to global competitive 
threats from countries like China are at stake.

The PTAB Reform Act and the Fintiv Test

The PTAB Reform Act sought to abolish an important regulatory reform 
that was adopted by former Director Iancu in 2020 in his capacity as the 
administrative director of the PTAB at the USPTO. This reform is known 
as the “Fintiv test,” named after a PTAB decision in Apple v. Fintiv.22 It is 
without a hint of irony that the Fintiv test arises from a PTAB petition to 
cancel a patent filed by Apple, a Big Tech company known for engaging in 
predatory infringement.23

The Finitiv Test. The Fintiv test is actually a classic multi-factor legal 
test—sometimes called the “Fintiv factors.” If one strips away the legalese 
of the Fintiv test in both form and substance, its primary function is simple: 
It permits the PTAB to deny petitions to cancel patents if there is a parallel 
court proceeding that is close to a final judgment addressing the same ques-
tion of validity of the same patent.24 The Fintiv test brought a modicum of 
the rule of law back to the PTAB. It effectively brought an end to duplicative, 
multiple bites at the apple by Big Tech companies that were maximizing 
their chances of canceling a patent by arguing in both a court and the PTAB 
that a patent is invalid, forcing patent owners to defend their property rights 
in two different fora simultaneously.

It may seem surprising at first blush why this technical procedural 
rule at the PTAB has unleashed significant lawsuits by several Big Tech 
companies (as detailed below) and untold hours of lobbying Congress. 
These substantial efforts even bore fruit, as former Senator Patrick 
Leahy (D–VT) and others invested scarce legislative time and resources 
to introduce the PTAB Reform Act in 2021. But this is one of those 
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rare instances in which an elephant is hiding in a mousehole, to turn a 
well-known phrase from Justice Antonin Scalia.25 It turns out that the 
technical, procedural issue concerning the timing of when different 
governmental institutions can rule on the validity of a patent—a court 
or the PTAB—is profoundly significant.

The Fintiv test brought an end to one of the abuses of the PTAB within 
Big Tech companies’ predatory infringement strategies, in which these com-
panies used the PTAB to impose additional costs on patent owners who sued 
them for their theft of patented inventions. Big Tech companies have used 
the PTAB either to impose additional costs on patent owners in defending 
their rights or to benefit from the penchant of this “patent death squad” to 
invalidate patents, thus leaving technology free for the taking. By creating 
the authority for the PTAB to reject a petition when a court proceeding 
is close to a decision in which the judge would decide the same questions 
raised about the validity of the same patent, the Fintiv test removed one 
key tool from their predatory infringement toolbox. To understand why 
this is the case, we must first review how the PTAB became a “patent death 
squad” in which all the top petitioners are Big Tech companies like Google, 
Microsoft, Apple, and Samsung, among others.

PTAB: A Key to Big Tech’s Strategy

The original justification for the PTAB was that the U.S. innovation econ-
omy was awash in invalid patents exploited by “patent trolls” preying on 
small businesses that could not afford the high cost of patent litigation in 
court in defending their lawful activities. This argument was more oppor-
tunistic lobbying rhetoric than legal or economic fact;26 it created a faulty 
narrative that the patent system is “broken” and stifling innovation.27 The 
entities responsible for pushing this policy rhetoric and lobbying narra-
tive—and creating a moral panic about the patent system in Washington, 
DC—were Google, Intel, and other Big Tech companies,28 as well as the 
myriad advocacy groups and scholars funded by them.29

Political Access. The PTAB was created in 2011 in the AIA, and when 
the AIA was enacted by Congress and signed into law by President Barack 
Obama, Google and other Big Tech companies were already spending tens 
of millions lobbying Congress.30 In addition to these exorbitant sums spent 
lobbying Congress, it was reported in 2016 that Google lobbyists met regu-
larly with President Obama—on average, once per week.31 The frequency of 
these meetings far exceeded access by any other large companies to Presi-
dent Obama.32 President Obama was metaphorically on Google’s speed dial, 
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as Gen Xers would say, or, as today’s mobile generation would put it, Google 
needed political access to President Obama, and it made a (metaphorical) 
app for that.

This unprecedented political access combined with tens of millions of 
dollars in massive lobbying and policy advocacy ultimately paid significant 
dividends for Google, Intel, Microsoft, and other Big Tech companies. These 
entities successfully created and spread the narrative through academic 
articles, conferences, and op-eds that “patent trolls are killing innova-
tion” with “bad patents”—to the point at which there are few people left in 
America who have not heard of the “patent troll,” despite many being barely 
aware of or knowledgeable about the patent system itself.

This narrative has proven incredibly difficult to dislodge from the minds 
of policymakers. In fact, many Big Tech companies and others continue to 
push it in policy arguments to this day.33 It has led to extensive legal and 
institutional changes in the U.S. patent system, including the creation of 
the PTAB in the AIA in 2011.

In response to this narrative, Congress created the PTAB to be an admin-
istrative tribunal that could “efficiently” cancel patents.34 Here, “efficiency” 
means the PTAB is supposed to operate cheaply and quickly.35  Congress 
thus imposed very few restrictions on the PTAB.36

PTAB–Filing Companies. The absence of any statutory restrictions 
imposing procedural or substantive guardrails on the PTAB’s operations 
made it easily susceptible to strategic abuse by the same companies that 
lobbied to create it. For example, under the AIA, PTAB petitioners do not 
have to establish that they have “standing,” a basic requirement of anyone 
filing a lawsuit in court alleging that their rights have been threatened or 
violated. Without such a requirement, anyone in the world can file a petition 
in the PTAB to cancel a patent for any reason whatsoever. Anti-patent policy 
organizations file PTAB petitions to attack patents simply because they are 
opposed to patents.37 An entirely new company has come into existence 
whose sole job is to profit from filing PTAB petitions to cancel patents; one 
of the more prominent examples of such PTAB-petitioning companies, Uni-
fied Patents, identifies its supporters as “members,” not as legal clients.38

While it does not disclose who funds its PTAB petitions, United Patents 
does list numerous Big Tech companies as “members.”39 (Google was once 
identified as a “founding member” of Unified Patents, but it is no longer 
listed on its website.40) Other PTAB-petitioning companies or individu-
als have filed petitions for a whole range of illegitimate purposes or even 
outright fraud, including extortion of patent owners and manipulation of 
stock prices.41
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A Tool of Predatory Infringement. The PTAB has thus come to serve 
a key role in the rise of predatory infringement by large, well-funded Big 
Tech companies that try to steal technologies owned by inventors or small 
businesses.42 Predatory infringement (also called “efficient infringement” 
by policy wonks) occurs when a company determines that it “economically 
gains from deliberately infringing patents” because the company ultimately 
will pay less in legal fees in either forcing settlements or in easily petitioning 
the PTAB to invalidate patents than in paying patent owners for licenses.43

Predatory infringement is a successful strategy because it is now incredi-
bly uncertain and expensive for patent owners to file infringement lawsuits 
due to a host of changes to the patent system during the past 15 years, 
including the additional costs of defending one’s patent at the PTAB. It is 
estimated that a PTAB proceeding costs between $300,000 and $600,000, 
not including the inevitable court appeals that follow such a proceeding.44

For a patent owner, the approximately one-half-million dollars in 
expenses imposed by the PTAB is a pure cost with no potential upside. If the 
patent owner loses at the PTAB, its patent is canceled, but if the petitioner 
loses, the patent owner does not gain anything. The patent owner has paid 
approximately one-half-million dollars in costs to its lawyers, and it must 
continue to defend its patent against further PTAB petitions or in parallel 
court proceedings. In short, for patent owners, the PTAB represents the 
classic perverse adage, “heads, I win, tails, you lose.”

It is not a coincidence that Big Tech companies are the top petitioners 
at the PTAB: Apple (904 petitions), Samsung (898 petitions), Google (502 
petitions), Microsoft (293 petitions), Intel (270 petitions), and Facebook 
(175 petitions), along with Unified Patents (277 petitions).45 Table 1 illus-
trates the top 20 PTAB petitioners from 2012–2022.

These companies exploit the PTAB by using it for something that it 
was not intended to become: a parallel-track patent-litigation system 
that imposes additional costs on patent owners and thus gives Big Tech 
defendants added leverage. In the debates leading up to the enactment 
of the AIA, stakeholders claimed that the PTAB would not create a two-
track litigation system for patents. Given the “patent troll” narrative, they 
argued that the PTAB would serve as an inexpensive means for small 
businesses to quickly invalidate patents asserted against them without 
the expense and delay of full-blown patent litigation in court. This is 
what Congress thought it was creating in the PTAB.46 But a parallel-track 
litigation system against patents is exactly what the PTAB has become 
since it was established in 2012. Indeed, one empirical study found a 70 
percent overlap in defendants sued in court for patent infringement and 
petitioners filing at the PTAB.47
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The Burden of Duplicative PTAB Challenges. These duplicative 
challenges to patent owners in both court and the PTAB impose immense 
burdens on patent owners simply seeking justice and renumeration for 
the violation of their rights. When a patent owner must spend financial 
resources to defend the same patent again and again in multiple places—in 
court and against numerous petitions filed in the PTAB—it cannot invest 
those resources in creating additional innovation, such as recruiting more 

NOTE: PTAB—Patent Trial and Appeal Board.
SOURCE: Innovation Alliance, “Infographic: Big Tech Companies Are Biggest Users of PTAB, 2012-2022,” January 31, 
2023, https://innovationalliance.net/from-the-alliance/infographic-big-tech-companies-are-biggest-users-of-pt-
ab-2012-2022/ (accessed May 18, 2023).

TABLE 1

Big Tech Companies Are Biggest Users of PTAB
Top 20 petitioners since PTAB established, 2012–2022:

LM336  A  heritage.org

Company Number of Petitions Filed

Apple 904

Samsung 898

Google 502

Microsoft 293

LG 285

unifi ed Patents 277

Intel 270

Cisco 191

Facebook 175

Comcast 174

Dell 166

HP 149

ZTe 148

Sony 145

ericsson 139

Amazon 137

Huawei 135

Mylan 135

HTC 126

Lenovo 107
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talent for technological or commercial innovation. Moreover, the threat of 
an 85 percent cancelation rate for patents reviewed in PTAB administrative 
hearings imposes additional costs and uncertainties on all patent owners 
who seek remedies in court.48

In addition to duplicate arguments in court and in the PTAB, patent 
owners are also inundated with numerous PTAB petitions filed in response 
to any lawsuit they file, especially against a Big Tech company. These mul-
tiple PTAB petitions filed against the same patent are known as “serial 
petitions,” and this practice began very soon after the PTAB was created. 
In 2014, for example, a total of 90 PTAB petitions were filed against a single 
patent owner that had sued Intel, Toshiba, AMD, and other tech compa-
nies for patent infringement.49 Out of these 90 PTAB petitions, Intel alone 
filed 27 petitions.50 Another patent owner that sued Apple, Sony, Samsung, 
LG, and Huawei, among others, faced 12 separate PTAB petitions filed 
against it.51

In another well-known case, VirnetX sued Microsoft for patent infringe-
ment, and Microsoft responded by filing 12 petitions against VirnetX’s 
patents.52 Notably, RPX, a company offering “defensive” patent litigation 
services to its paying customers, including filing PTAB petitions, filed 
multiple petitions against VirnetX’s patents that it asserted in its patent 
infringement complaint against Microsoft. Microsoft was a customer of 
RPX. The patent invalidity arguments in RPX’s PTAB petitions were iden-
tical to those made by Microsoft, which is unsurprising given Microsoft’s 
commercial relationship with RPX.53

Similar correlations between defendants in patent infringement lawsuits 
have long existed at the PTAB between other PTAB-petitioning entities 
and Big Tech defendants in patent infringement lawsuits. Unified Patents, 
for example, files PTAB petitions against patents that have been asserted 
in patent lawsuits in court against Big Tech companies like Apple that are 

“members” of Unified Patents.54

All of this adds up to a simple truth today: Patent owners are disin-
centivized to sue Big Tech companies in order to vindicate their rights 
because of the predatory infringement tactics utilized by those com-
panies, with the PTAB playing an integral role in that process. In sum, 
many Big Tech companies use the PTAB as a venue to institute paral-
lel proceedings to impose additional costs on inventors, universities, 
start-ups, smaller companies, and other under-capitalized commer-
cial entities who usually end up being the victims of these predatory 
infringement tactics.
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Big Tech’s Attack on the Fintiv Test

This explains the hue and cry by many Big Tech companies in response 
to the PTAB’s adoption of the Fintiv test in 2020. The reaction to Fintiv by 
Apple, Google, Cisco, and Intel was immediate: They filed a lawsuit, asking 
the courts to abolish the Fintiv test as an unjustified act of discretionary 
authority by the PTAB. Three years later, their litigation campaign against 
Fintiv continues in the courts,55 despite the Supreme Court rejecting their 
(first) appeal in 2022.56 Their vigorous opposition to the Fintiv test is 
completely understandable given their policies and practices. If the PTAB 
declines to institute an administrative hearing to review a patent that a Big 
Tech company has been sued for infringing, this reduces the tech compa-
nies’ ability to use PTAB administrative hearings as a legal cudgel in their 
predatory infringement toolbox.

Discretionary Rulemaking Authority Supported. Understanding this 
economic reality is the key to understanding an otherwise perplexing rever-
sal by these Big Tech companies in their legal attack on the Fintiv test in the 
courts. In amicus briefs and in the broader policy debates before 2020, Big 
Tech companies like Apple, Intel, Google, Samsung, and others vigorously 
argued that the PTAB has significant discretionary rulemaking authority.57

In Cuozzo Speed Technologies v. Lee and SAS Institute, Inc. v. Iancu,58 for 
example, Apple, Intel, Google, and many other tech companies  defended 
a broad-based discretionary authority inherent in the PTAB as an admin-
istrative agency to enact rules in which there is no explicit mandate in the 
AIA.59 These Big Tech companies cheered the Supreme Court’s statement 
in Cuozzo that “inter partes review is less like a judicial proceeding and 
more like a specialized agency proceeding,” as well as the Court’s decision 
to confer the same judicial deference on the PTAB’s decisions and rules as 
it gives to other agencies and tribunals in the modern administrative state.60

In Cuozzo, the Supreme Court deferred to the PTAB’s decision to adopt 
the broadest-reasonable interpretation standard in construing patent 
claims, which was not authorized by the AIA.61 This legal standard for inter-
preting patents made it easier to invalidate them; when the PTAB construed 
a patent broadly, it was more likely that the patent would be found to cover 
previous inventions, which meant the claimed inventions in the patent were 
not novel or were obvious, resulting in the invalidation of the patent for 
violating these requirements of the patent laws.62 The broadest-reasonable 
interpretation standard in claim construction furthered the interests of 
these Big Tech companies in securing the 85 percent (or higher) patent 
cancelation rates in PTAB hearings.63
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Discretionary Rulemaking Authority Attacked. Yet, when this same 
non-statutorily authorized discretion cut against its interests—which 
occurred when the PTAB adopted the Fintiv test—Big Tech companies sud-
denly began arguing that the PTAB lacks the same discretionary rulemaking 
authority that they had previously advocated for and defended in Cuozzo 
and SAS Institute. Big Tech companies went so far as to file a lawsuit in 
court arguing that the PTAB lacks the discretionary authority to adopt the 
Fintiv test, and they have pursued this lawsuit through three years—and 
counting—of proceedings and appeals.64

Unified Patents, the PTAB filing company with Big Tech companies as 
paid members, has also shifted in just two years from openly embracing 
PTAB discretionary authority to decrying it. The PTAB previously exercised 
its discretionary authority to permit Unified Patents to file petitions making 
the same arguments against the same patents as made in other separate 
petitions filed by its members.65

In 2019, when a reporter asked about the PTAB “show[ing] a willingness to flex 
its muscle with respect to its discretion to deny review” and “whether Unified 
is concerned about [this] discretionary” power, the chief intellectual property 
counsel at Unified Patents responded that “[h]e welcomes it.”66 Three years later, 
Unified Patents filed an amicus brief in the extensive legal proceedings arising 
out of VSLI’s patent infringement lawsuit against Intel, in which Unified Patents 
now challenges the Fintiv rule as a legally unauthorized “abuse of discretion.”67

Agencies Have Legal Authority Not to Act. Lastly, the argument by 
these Big Tech companies and Unified Patents that the USPTO lacks the 
discretionary authority to account for parallel court proceedings in denying 
a petition to institute a hearing for the PTAB to cancel a patent is wrong as 
a matter of law. There is well-established and long-standing legal author-
ity in administrative law that agencies have substantial discretion to not 
undertake enforcement actions.68

In 2014, for example, the Second Circuit Court of Appeals acknowledged 
the settled law that “[i]t is rare that agencies lack discretion to choose their 
own enforcement priorities.”69 Thus, when the PTAB determines that it 
will not institute a hearing in response to a petition to cancel a patent, the 
USPTO is acting in accordance with well-established administrative law 
that it has the greatest discretionary authority in choosing not to act.

Political Lobbying for Predatory Infringement Practices

After the Supreme Court turned away Big Tech’s first appeal in 2022 in 
its lawsuit against the Fintiv test,70 these companies immediately turned to 
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the other branch of government that they had successfully lobbied to create 
the PTAB: Congress. Within several months of the denial of their certiorari 
petition in January 2022, a bill was introduced in Congress to abolish the 
Fintiv test—the PTAB Reform Act.

Congress should not march again to the same old tune about “patent 
trolls” that many Big Tech companies played for it more than a decade 
ago in their lobbying campaign for the AIA to create the PTAB. This is the 
siren song of predatory infringement by companies that have billions in 
cash in the bank while refusing to pay for the patented technologies they 
have stolen from innovative American companies like Sonos, Masimo, or 
Centripetal Networks.71

Conclusion

The PTAB has fundamentally destabilized the U.S. patent system as the 
legal engine that has driven the U.S. innovation economy for more than 
two centuries. It has destabilized the patent system through administra-
tive “shenanigans” that have, unfortunately, been commonplace in other 
administrative agencies for decades. As a result, innovators no longer have 
the promise of reliable and effective patent rights to secure the fruits of 
their labors.

Worse, Big Tech companies use the PTAB as a key tool in their predatory 
infringement strategies. This explains their argument in courts and in their 
lobbying efforts that the Fintiv test is an act of unauthorized discretion-
ary rulemaking. This contradicts the arguments by these same companies 
during the past decade that the PTAB has wide-ranging, discretionary deci-
sion-making authority to set its own rules of operation when it served their 
predatory infringement strategies.

Congress should end the abuse of patent owners by prominent Big Tech 
companies using the PTAB as a patent death squad, at worst, or as leverage 
to force settlements or deter justly aggrieved patent owners from filing law-
suits for the theft of their patented technologies. To truly reform the patent 
system, Congress should give serious consideration to abolishing the PTAB 
by reintroducing and enacting the RALI Act (or a renamed version of this 
law introduced in the new Congress).

Failing that, Congress should consider implementing reform of the 
PTAB by enacting the PREVAIL Act that imposes proper procedural and 
substantive restrictions on the PTAB.  This will at least diminish the harm 
caused by the PTAB by requiring it to respect due process and the norms of 
the rule of law, as this author stated in congressional testimony on a prior 
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version of PREVAIL Act.72 These reforms should be permanently adopted 
as part of the PTAB’s operational structure and not left to administrative 
decision-making like the Fintiv test. Otherwise, patent owners will be sub-
ject to the vicissitudes of changing regulations and policies with changes in 
presidential administrations.

Reform bills that restrain the PTAB with due process and properly limit 
its agency powers should be supported, and bills that go in the opposite 
direction in empowering the PTAB should be opposed, such as any effort 
to repeal the Fintiv rule. These false reform bills, such as last year’s PTAB 
Reform Act, expand the power of the PTAB to receive petitions that serve no 
function other than to encourage and advance the predatory infringement 
tactics routinely used by many Big Tech companies. If the PTAB Reform 
Act or another similar bill is reintroduced in the 118th Congress, it should 
be soundly rejected.

A decade of abuse of the PTAB as a tool of predatory infringement tactics 
has already damaged the U.S. innovation economy and undermined the 
ability of the U.S. to address competitive challenges by China.73 Congress 
should heed the Founders’ vision of a patent system that, in the words of 
the Constitution, truly promotes the “progress of the useful Arts.”74 It is 
time for Congress to enact real reform of the PTAB and to fix its inadvertent 
mistakes in the AIA. Conversely, it should reject the continued efforts by 
many prominent Big Tech companies to expand and magnify these errors.

Adam Mossoff is a Visiting Intellectual Property Fellow in the Edwin Meese III Center 

for Legal and Judicial Studies at The Heritage Foundation, a Professor of Law at the 
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Hudson Institute.
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