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To Proliferate Contraception,
Regulators Repudiate the
Right to a Moral Objection
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KEY TAKEAWAYS

Contraception unavoidably poses founda-
tional questions about the beginnings and
value of human life.

Only with great caution should the federal
government ever impose one nationally
binding answer to questions of great
moral and philosophical significance.

Before finalizing any rule, agencies should
seriously consider all potential costs and
side effects resulting from the promotion
of widespread contraceptive use.

hree federal agencies have proposed a new

rule expanding the contraceptive mandate

under the Affordable Care Act (ACA)! in
what is at least the tenth round of rulemaking on the
subject since the law’s enactment in 2010.2 Although
contraception is already widely available both through
employer-provided health plans and through govern-
ment-subsidized programs, the latest rule proposes
to expand contraception’s availability still more by
eliminating a small but culturally significant obstacle:
the non-religious moral exemption to the contracep-
tive mandate.

For policymakers of aliberal caste, the link between
contraception and increased autonomy is an article of
faith that imbues the project of proliferating contra-
ceptive use with its own moral imperative. Western
democracies, with their tendency to enshrine per-
sonal choice as the measure of individual liberty, are
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most vulnerable to this logic and thus most disposed to pursue this project

toits limits as though the promised “pursuit of happiness” could not be real-
ized until the federal government made every possible effort to distribute

or subsidize contraception.

It is not enough, however, for the federal government to distribute and
subsidize contraception. For the project of autonomy maximization to be
realized, even non-governmental actors must participate. Private employ-
ers must become conduits for contraceptive coverage, and those who resist
must be overcome by federal regulatory authority. Hence the agencies’
long (though largely unsuccessful) effort to target employers who use the
religious exemption and their current attempt to target the more limited
number who use the moral exemption.

If it seems counterintuitive that a certain type of freedom can thrive
only as the reach of regulatory power expands, the paradox has not escaped
notice: “Ironically,” as Patrick Deneen has observed, “the more completely
the sphere of autonomy is secured, the more comprehensive the state
must become.”® A certain species of liberty—autonomy, call it what you
will—depends not only on the existence of regulatory power, but also on
its continued extension. Increased sexual autonomy, the underlying aim of
contraception, appears to be such a species. But there is always a trade-off,
and the freedom to assert a moral objection to contraception must therefore
give way to the expanding domain of sexual autonomy.

The Administration’s “Whole-of-
Government” Reaction to Dobbs

President Joe Biden has spoken of his willingness to employ the
“whole-of-government approach” to pursue his Administration’s preferred
ends, be they “advancing racial equity” or “combating climate change.”*
This approach entails commissioning the vast administrative machinery
lodged within the executive branch to promulgate rules and standards that
effectively legislate where Congress has dared not go.

That same approach is at work in this proposed rule. Congress, for its
part, never mandated contraceptive coverage in the ACA; since 2010, the
mandate has been developed and implemented by the federal administra-
tive state. This long-standing project recently took on increased importance.
In the wake of Dobbs v. Jackson Women’s Health Organization,” where the
Supreme Court determined that the Constitution contained no right to an
abortion, the Administration became convinced that women’s autonomy in
matters of “reproductive health” was under threat, and thus the imperative
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to secure it gained urgency. The Administration has already pressed various

agencies into service to defend the cause of reproductive health; the Veter-
ans Administration, for example, is now performing abortions for the first

time in its history.’ The agencies’ proposal to eliminate the non-religious

moral exemption to the contraceptive mandate and remove protections

for issuers that may object to the mandate on religious grounds should

be considered in that same vein. It is a smaller but significant part of this

broader whole-of-government approach: the great bureaucratic backlash

in reaction to Dobbs.

In their Notice of Proposed Rulemaking (Notice), the agencies opine
that there is a “strong public interest in making contraceptive coverage
as accessible to women as possible” and that this interest “outweigh[s]”
the non-religious moral objections. The reasoning set forth to support
this conclusion suffers from four serious defects such that even a more
robust record from the public commentary process cannot salvage the
agencies’ proposal.

¢ The agencies unjustifiably assume that where contraceptives are
concerned, there is no right to a moral objection that the federal
government is bound to respect.

¢ The agencies make unsupported assumptions about the supposed
causal relationship between the moral exemption and women’s alleged
difficulties in obtaining contraception.

¢ The agencies take an uncritical view of the benefits of contracep-
tion without considering the costs associated with promoting its
widespread use.

e The agencies entirely undercut their supposed strong interest in
expanding contraceptive access through forced insurance coverage
by leaving millions of employees and family members covered under
grandfathered plans completely free from any contraceptive mandate.

The agencies admit that they lack any data on the number of employers
that use the moral exemption.” That number is undoubtedly small relative
both to the number of employers the mandate already covers and to the
number of employers using grandfathered plans still outside the mandate.
The supposed gains in contraceptive access were this proposal adopted
would therefore appear to be marginal at best.
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What, then, justifies the complete disregard for the limited moral exemp-
tion that has been tolerable to multiple Administrations for more than a
decade? Among the few organizations that have defended the moral exemp-
tion are several that also fought legal battles to overturn Roe v. Wade and
Planned Parenthood v Casey. If the proposal has little practical impact on
the availability of contraception, at least it might be effective as a form of
cultural messaging and crude bureaucratic revenge. How often have we
heard it said that if abortion isn’t “safe,” then neither are its opponents?

More broadly, the Administration thinks of itself as a liberator. Its role is
to promote individual “freedom,” not morality, so the thinking goes. Again,
per Deneen, “one of the liberal state’s main roles becomes the active lib-
eration of individuals from any limiting conditions,” and foremost “is the
liberation from natural limitations on the achievement of our desires.”® Thus,
the proposed rule duly expands freedom both from the burdens of nature
and from the burdens of supposedly narrow worldviews while depriving
objectors of something to which the secular state attaches no value.

Whatever its real reasons, the Administration has failed to articulate a
supportable basis for its intended rescission of the moral exemption. There-
fore, the agencies would be acting arbitrarily and capriciously in limiting
the religious exemption’ and eliminating its companion moral objection.
The agencies should reconsider their decision and retain the exemptions
as currently codified.

Failure to Offer a Valid Reason for
Eliminating the Moral Exemption

Agencies are required to “engage in reasoned decision-making, and...
to reasonably explain...the bases for the actions they take and the con-
clusions they reach.”® Here, the agencies explain that they are nixing the
moral exemption because it is not protected by the Religious Freedom
Restoration Act (RFRA), because it is not legally mandated by some other
positive enactment, and because few individuals or organizations avail
themselves of the exemption." Collectively and individually, the agencies’
reasons are inadequate.

The first two reasons are no reasons at all. The lack of RFRA protection
may enable the agencies to eliminate the moral exemption, but it gives them
no reason for doing so. The agencies’ assumption that the moral exemption
is not legally required is a dubious position that is explored further below,
buteven ifitistaken as true, it too fails to provide a reason to eliminate the
existing exemption.
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Only the third assertion—that few use the exemption—offers anything
approaching a reason to act as the agencies propose. Yet even that reason
strongly supports keeping the moral exemption instead of eliminating it.
The agencies assume that the value of a right diminishes when only a few
people feel compelled to invoke it. Worse than that, the agencies predict
that those few who now rely on the exemption will have little legal redress
available once the right is taken away,'? as though the importance of a right
were measured by the litigation risk it could generate. This reasoning is
entirely backwards. Rights are necessary to protect certain groups from
the unchecked will of the majority and from whatever fashionable faction
happens to overtake the institutions of government. Thus, the fact that the
moral exemption protects a small group with an unpopular view militates
in favor of defending, not diminishing, that right.

Furthermore, the Notice fails to offer anything more than a speculative
connection between the action proposed and the end it is supposed to
serve. The agencies assert that removing the moral exemption promotes
their interest in “making contraceptive coverage as accessible to women as
possible.” As a strictly practical matter, the Notice fails to make a rational
case for this assertion.

If few organizations rely on the moral exemption, then correspondingly
few women could possibly have their access to contraception affected
by the exemption’s existence. The agencies have cited none. This is not
surprising because many forms of contraception are already cheap, readily
available, and heavily subsidized under the Title X program. Moreover,
when it comes to the issue of contraceptives, the women working for
organizations seeking moral exemptions are hardly a random cross sec-
tion of American society. As prior decisions in mandate-related litigation
note and as the agencies themselves acknowledge, “employees of these
organizations [] typically share the views of the organizations” regarding
the immorality of contraceptive use.!® This makes the already tenuous
assumption that the moral exemption actually impedes women’s access
to contraception still less reasonable.

The agencies’ only response is to invoke the possibility that some female
employees and perhaps some of their dependents do not view contraception
as inherently immoral and that these hypothetical women face difficulties
obtaining contraception because of the moral exemption.!* Implicitly, the
agencies also must speculate that this dissenting subset of women (if they in
fact exist) lacks contraceptive access by some other means such as through
another family member’s health plan. But “unsupported speculation” is no
basis for agency action; instead, the agencies must provide some “factual
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basis for this belief” that the moral exemption itself erects demonstrable
obstacles between contraception and women who actually want it but oth-
erwise lack access to it.

Where an agency lacks a factual basis for the belief motivating its reg-
ulatory choice, it necessarily lacks the reasoned explanation required for
the action to be valid. Without a well-founded evidentiary basis for the
belief that moral exemption limits contraceptive access for women who
actually want it, the agencies appear to be not so much addressing a legiti-
mate problem as looking for an excuse to cut back protections afforded to
those who dissent from the agencies’ own moral views on the propriety of
contraception. However small that group of dissenters may be, at least their
existence is not a matter of pure speculation.

Three separate organizations either filed comments supporting a non-re-
ligious moral exemption in past rulemakings or brought litigation in federal
court to defend that exemption.'” Presumably, those and other groups and
individuals will provide further testimony substantiating the burdens on
conscience that would ensue if the agencies’ proposal were implemented.
Moreover, as the agencies acknowledge, there are no data establishing the
actual number of persons and organizations that rely on the moral exemp-
tion, which means that the actual number of persons relying on the moral
exemption is almost certainly higher. The agencies have no good reason to
ignore the views of these organizations, even if they are few, while prizing
the interests of women the agencies have been unable to identify.

Agencies’ Overstatement of Interest in
Maximizing Access to Contraception

The agencies have yet to demonstrate a meaningful connection between
the moral exemption and the supposed problem of contraceptive access, but
amore basic problem is the agencies’ failure to provide any rational justifi-
cation for the weight they give to contraceptive access and their assertion
that “itis necessary to provide [women who work for objecting non-religious
employers] with such coverage directly through their plan.”®

Direct or “seamless” access to contraception through an employer-pro-
vided health plan is not a statutory right. “Congress...declined to expressly
require contraceptive coverage in the ACA itself...and no language in the
statute itself even hints that Congress intended that contraception should
or must be covered.”” In short, Congress itself took no specific position on
contraceptive access in the ACA, let alone require that any such access be

“seamless,” amodifier that the Department of Justice seems to have invented
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out of whole cloth.”® Thus, in terms of statutory footing, the right of contra-
ceptive access has a status no stronger than the right of moral objection.
Even such contraceptive access as exists under current agency rules is
a patchwork riddled with “exceptions a-plenty,”"” many, if not all, of which
exceed the moral exemption in the number of women they affect. Between
“grandfathered” health plans and plans provided by employers with fewer than
50 employees, “tens of millions of people” remain outside the reach of the
contraceptive mandate.?® This prompted Justice Samuel Alito to observe that:

A woman who does not have the benefit of contraceptive coverage under her
employer’s plan is not the victim of a burden imposed by the rule or her em-
ployer. She is simply not the beneficiary of something that federal law does not
provide. She is in the same position as a woman who does not work outside
the home or a woman whose health insurance is provided by a grandfathered
plan that does not pay for contraceptives or a woman who works for a small
business that may not provide any health insurance at all.?

Though this explanation came in a case concerning the religious exemption,
the explanation itself does not depend on that fact. Rather, it affirms that
nowhere does federal law establish a right or even a strong interest in providing
seamless access to contraception without regard to competing rights. Thus,
it is not the case that all burdens and obstacles must give way in the face of
the supposed need for seamless contraception access as the agencies assume.

Nor do recent developments in the law provide a reason for favoring con-
traceptive access to the complete exclusion of the right of moral objection.
The Supreme Court’s decision in Dobbs v. Jackson Women’s Health Orga-
nization, though cited frequently throughout the Notice, has little bearing
on how accessible contraception should or should not be. That decision did
nothing to affect the legality of contraception; on the contrary, it took great
pains to distinguish the putative constitutional right to an abortion, which the
Courtrejected, from the right to private contraception use, which the Court
recognized in Griswold v. Connecticut.?* Far from restricting legal access to
contraception, Dobbs simply permitted the states to reclaim their traditional
authority to regulate the performance and availability of abortions.

Nonetheless, the Notice suggests (without supporting evidence) that
Dobbs has driven increased demand for contraception.?® Of course, gen-
eral demand for something does not create a right to that thing unless that
demand is channeled through the political process into law. And demand
alone provides no basis whatever for overriding competing rights like the
right of moral objection to contraception.
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The Notice expresses particular concern that some combination of
causes, Dobbs among them, has rendered contraception access more diffi-

» i

cult for “low-wage,” “non-white women.”?* The Notice contends further that
the needs of these communities were “not given sufficient consideration”

in prior rulemakings.* In fact, however:

Existing federal, state, and local programs, including Medicaid [and] Title X...
already provide free or subsidized contraceptives to low-income women.... And
many women who work for employers who have [] objections to the contra-
ceptive mandate may be able to receive contraceptive coverage through a
family member’s health insurance plan.?®

Thus, the need women in these communities have for more and freer
contraception is doubtful even if it can be shown that these communities
are affected directly by the moral exemption—another questionable sup-
position in the agencies’ logic.

The vast exceptions to the contraceptive mandate and the slew of non-
coercive alternatives the government has used to make contraception
available pose a question: Why is the limited exception created by moral
exemption intolerable in a scheme with so many gaps? The agencies never
engage this question directly. Given the numerous alternatives and exemp-
tions, it seems doubtful that the moral exemption itself can be blamed for
limiting contraceptive access, and a regulation responding to a specific
problem is “highly capricious if that problem does not exist.”?”

Nevertheless, the agencies maintain that the moral objection is a problem
insofar as it may “inconvenience” women or, worse, cause “disruptions in
care” for some unspecified period. Putting aside the fact that a “disruption
in care” means that in most cases women will simply be potentially fertile
for a time, the threat of inconvenience is hardly a reasonable justification
for completely disregarding the deeply held moral and philosophical convic-
tions of persons who dissent from the project of society-wide contraception
use. Forced violation of one’s abiding conviction is far more than an “incon-
venience.” Inconvenience and disruption are weak forms of an interest that
is already less than compelling,?® and they can be addressed through means
other than ending the moral exemption such as the “alternative pathway”
discussed in the Notice.?” By employing noncoercive alternatives, the agen-
cies would avoid using their own say-so to establish “a binding national
answer to this religious and philosophical question” of whether contracep-
tion impermissibly interferes with the creation of human life.°
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Legal and Historical Basis for the Right of Moral Objection

The agencies contend that the moral exemption is not legally required
because there is no “need to heed the possibility of successful [RFRA] claims
to anon-religious moral exemption,” as “there is no moral-exemption stat-
ute similar to RFRA.”®! Again, it is a mistake to make separate statutory
protection the sine qua non of a right.

Here, Dobbs is relevant not as a supposed driver of demand for con-
traception, but as a source of instruction on how to discern the nature
and scope of unenumerated constitutional rights. Such rights are to be
delineated by asking whether they are “deeply rooted in this Nation’s
history and tradition” and “implicit in the concept of ordered liberty.”3?
Even before Dobbs placed renewed emphasis on the lens of history and
tradition, scholarship explored the historical evidence for rights not to
participate in or enable the ending of unborn life (which is what certain
forms of contraception do®*®) and found that such a right has deep roots
in our nation’s history.*

The general right to a moral objection when it comes to issues affect-
ing human life and death finds expression in numerous cases and statutes.
For example:

e In United States v. Seeger, the Supreme Court appealed to our nation’s
“long recognition of conscientious objection to participation in war,”
which turns on “conscience” where a “duty to a moral power higher

than the state has always been maintained.”*

e Pre-Dobbs state laws also provided protections for those who refused
to participate in, assist, or even facilitate an abortion based not only
on religious grounds, but on moral or philosophical grounds as well.?
These protections were not limited to surgical abortions; rather, they
extended to the use of “emergency contraception” including any

“medication or device intended to inhibit or prevent implantation of a
fertilized ovum.”?”

e The Supreme Court noted in Doe v. Bolton that “a physician or any
other employee has the right to refrain, for moral or religious reasons,
from participating in the abortion procedure. These provisions obvi-
ously are in the statute in order to afford appropriate protection to the
individual and to the denominational hospital.”s®
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Clearly, then, these conscience protections extended not only to those who
did not want to perform an abortion, but also to those who objected to being

» < » < » <

forced to “refer,” “assist,” “arrange for,” “accommodate,” or “advise” some-
one concerning an abortion.* As Professor Mark Rienzi explains, the “speedy
passage and near ubiquity of these laws demonstrate that a great majority of
Americans at the time—regardless of their famously intense disputes as to

the merits of the underlying abortion question—agreed that the government

should not have the power to compel participation in abortions by unwilling

individuals and institutions.”*° He concludes that “[i]ln comparison with other
rights the Court has recognized for substantive due process protection, this

history alone is more than adequate to qualify the right not to kill [including
through abortifacients] for constitutional protection.”*

Under the Supreme Court’s prevailing approach as articulated in Dobbs,
such aright would derive from the Fifth and Fourteenth Amendments’ pro-
tection of “liberty” and would not depend on the existence of a separate
Free Exercise or RFRA claim.*? Thus, the Supreme Court’s jurisprudence
dictates that agencies should consider the right to a moral exemption not
just as amatter of equal protection, as courts did in March for Life v. Burwell
and Center for Inquiry, Inc. v. Marion Circuit Court Clerk** (both of which
held that failure to accommodate a non-religious moral objection violated
equal protection), but as a matter of due process as well.*

Consideration of the moral exemption in this light is not evident from the
Notice. In discussing conscientious objection rights afforded through the “Church
Amendments,” the agencies now “find it significant that Congress chose not
to apply those statutory provisions to...entities that are...similar to sponsors
of private group health plans.”* But by failing to explain why they find this
significant, the agencies try to draw unqualified support from a dubious silence.

Itis not for the agencies to base their actions on unexplained rationales
or their decision to “respectfully disagree” with judicial rulings; rather the
agencies must justify why it is rational and legally appropriate for them
to countenance the moral objections of certain entities but not those of
employers who remain obliged by law to obtain health plans for their
employees. By falling back on the lack of RFRA protection alone, the agen-

cies have failed to account adequately for the discrepancy in treatment.

Failure to Consider the Costs and Shortcomings
of Promoting Widespread Contraceptive Use

Whenever an agency fails “to consider an important aspect of the problem”
itis addressing, its action cannot be deemed reasonable.* To address one such
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preliminary failure, the agencies ought to assess empirical research that calls
into doubt the underlying assumption that contraceptive mandates are effective
in reducing rates of unintended pregnancy or abortion.*” This, however, is not
the only matter that the agencies should have considered but failed to address.

The agencies’ explanations reflect their uncritical acceptance of contra-
ception as an unmitigated good for women’s health and economic prospects,
but other considerations and research complicate this picture. For instance,
the Notice does not consider problems linked to widespread contracep-
tive use such as the U.S.’s long-term decline in fertility,*® which remains
persistently below replacement rate and is especially pronounced among
minority women.* Persistent, long-term population decline poses signifi-
cant challenges for federal and state governments, which may realize some
short-term cost savings from the decline but ultimately will struggle with
an aging population, a diminishing workforce, and a shrinking tax base.>

If, as research indicates, contraception is a factor in this decline, then the
agencies should explain why “making contraceptive coverage as accessible
to women as possible” outweighs the potential drawbacks of doing so. For
example, it is incontrovertible that America’s generally declining birth
rates since the advent of chemical birth control have hastened the fiscal
unsustainability of the Social Security program. It would be arbitrary and
capricious for the agencies to count increased contraceptive coverage as
an unalloyed good without examining the potential fiscal drawbacks that
arise from the proposed rule’s effects on overall fertility over the long term.

Furthermore, the agencies should address research indicating that con-
traceptive use correlates with lower marriage rates as well as higher rates
of divorce and separation.” Communities with lower marriage rates often
face more limited economic prospects because stable marriages correlate
strongly with the ability to buy a home and achieve long-term financial
security.”? Again, before finalizing any rule, the agencies should seriously
consider all of the potential costs and side effects resulting from the pro-
motion of widespread contraceptive use. If the agencies are serious about
addressing persistent inequalities afflicting certain underserved commu-
nities, then these factors deserve thoughtful consideration. An assessment
that considers only the supposed benefits of contraception fails to satisfy
the requirement of reasoned decision-making,.

Conclusion

Governments and pharmaceutical companies alike market contracep-
tion as a means of augmenting individual autonomy, but contraception



LEGAL MEMORANDUM | No. 330 MAY 16, 2023 | 12
heritage.org

exemplifies mankind’s effort to wield the technical force of science against
the enduring facts of nature. To pursue pleasure more effectively, or at least
more frequently, science is employed to subdue nature and remove some
portion of its power: namely, fertility.

Contraception now covers much more than basic latex condoms; the
Food and Drug Administration recognizes no fewer than 17 separate types
of contraception among which are sterilization surgery, “implantable rods,”
sponges, diaphragmes, rings, various intrauterine devices, and an array of
ingestible or injectable substances, some meant to prevent fertilization
and others meant to prevent the fertilized egg from attaching to the uterine
wall.’® Medical science, it seems, has expended considerable effort on the
development of a veritable arsenal of methods that couples can deploy to
combat pregnancy.

Meanwhile, the policy campaigns to make these sometimes exotic meth-
ods as commonplace as toothpaste in a medicine cabinet have been no less
diligent. But even in its most mundane and familiar forms, contraception
unavoidably poses foundational questions about the beginnings and value
of human life—questions the moral significance of which even the more
prevalent use of contraception has not diminished.

Only with great caution should the federal government ever impose one
nationally binding answer to questions of great moral and philosophical
significance. When the need for such clarity arises, Congress, the institution
most representative of and responsive to the sovereign citizens, should be
the institution that exercises that awesome power.

The weight of these concerns should have counseled caution. Instead,
the agencies have forgone restraint and interpreted Congress’s decision
not to impose a contraceptive mandate as an invitation to impose one of
the agencies’ own making. Now they propose to leverage the ACA’s vague
commands to compel conscientious objectors to be complicit in practices
that interfere with and even end human life in the womb.

The agencies should reconsider the supposed wisdom of their project to
maximize contraceptive access by imposing it on every last dissenter, no
matter how few remain. Even if the agencies cannot be persuaded to abandon
that project, its ends can be accomplished while maintaining respect for those
whose deeply held convictions make them unable to participate in such an
undertaking. The agencies should retain the moral exemption rule to contra-
ceptive mandate and its companion religious exemption in their entireties.

Jack Fitzhenry is a Legal Fellow in the Edwin Meese Ill Center for Legal and Judicial
Studies at The Heritage Foundation.
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