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No Surprise: The No Surprises 
Act Is Vague and Confusing, 
and Congress Must Fix It
Doug Badger

While the No Surprises act was meant 
to halt surprise medical bills, it created 
a flawed system for resolving payment 
issues between insurers and providers.

KEY TAKEAWAYS

This government-mandated dispute-res-
olution process has sown confusion that 
each side is trying to turn to its advantage 
instead of negotiating privately.

Congress should eliminate this process 
in the act, while retaining provisions that 
protect consumers from balance bills.

B efore the No Surprises Act was implemented 
in January 2022, consumers often faced sur-
prise medical bills. Patients typically received 

these bills weeks or months after receiving non-emer-
gency medical care at a network facility or services in a 
hospital emergency department.1 These facilities and 
emergency departments held patients responsible for 
the difference between the amount that their insurer 
paid the non-network doctor and the amount that 
doctor charged, a practice known as balance billing. 
These bills could range from a few hundred dollars to 
tens of thousands.2

A patient, for example, may have scheduled knee 
surgery at a network outpatient facility by a network 
physician, and later receive a large medical bill from 
a non-network anesthesiologist. Or, a patient who 
sought emergency care for chest pains might later 

https://www.hhs.gov/about/news/2018/09/24/statement-from-the-department-of-health-and-human-services.html
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learn that the doctor who saw him in the emergency department does not 
participate in his insurance network.

Prices for medical care are generally opaque. Patients do not know how 
much they will be expected to pay until weeks or months after receiving 
services.3 The only control over out-of-pocket payments that consumers 
can exert in most insurance arrangements is the distinction between 
in-network and out-of-network services. Insurance plans typically limit 
cost-sharing for in-network services and protect consumers from balance 
bills.4 Consumers know that this protection does not apply outside their 
insurer’s network and that they must pay more for care that they receive 
from non-network clinicians and at non-network facilities.5

Consumers specifically seek non-emergency care from network doc-
tors at network facilities precisely to avoid balance bills. In ascertaining 
whether a provider or facility participates in their insurer’s network, they 
rely on representations from their insurers and the providers themselves. 
Before the No Surprises Act, they could face balance bills despite these 
representations.

They also could be balanced billed for emergency medical care. When 
medical emergencies arise, consumers do not have the option of seeking 
out a network provider. Recognizing the exigencies of medical emergencies, 
Congress had tried to ban balance billing for emergency medical services 
in the Affordable Care Act (ACA).6 In one of many instances of the ACA’s 

“inartful drafting,”7 the law required insurance companies to apply in-net-
work cost-sharing to emergency medical services rendered at non-network 
facilities but did not bar emergency department physicians and other hos-
pital staff from balance billing patients.

The No Surprises Act prohibited balance billing for emergency medical 
services, regardless of the hospital or physician’s network status. In the 
case of non-emergency care, the law bars doctors who provide services at 
network facilities from balance billing patients for those services.

The No Surprises Act barred physicians who provide medical services at 
network hospitals or emergency services at any hospital from balance bill-
ing patients.8 The new law prohibited insurers and doctors from requiring 
patients to pay anything more than network cost-sharing.

That left the question of how much the insurer should pay the non-net-
work doctor for such services. So, the No Surprises Act established a novel, 
convoluted, and ill-conceived arrangement to settle disagreements between 
insurers and doctors over such payments. The law requires doctors and 
insurers, who have no contractual relationship with each other, to submit 
unresolved disputes to binding arbitration.
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In essence, Congress has directed the federal bureaucracy to outsource ad 
hoc medical price-setting to independent-dispute-resolution (IDR) entities.

The legislative text provides these arbiters with no clear guidance on 
how to resolve disputes. Although it includes a provision requiring arbiters 
to consider network rates when determining how much an insurer should 
pay a non-network doctor, it does not explain how arbiters should weigh 
this rate against other factors.

This lack of clarity helped to break a legislative impasse. The legisla-
tion stalled in 2019 and throughout most of 2020, as competing interest 
groups—doctors and investors who owned physician practices on one side, 
and insurers, employers, and consumer groups on the other—insisted that 
lawmakers meet their demands. Each side had sufficient support among 
Members to block the bill’s passage if its demands were not met. The legis-
lation remained stalled for more than a year.

The language that ended the stalemate was confusing enough to generally 
please both sets of special interest groups. The law’s vagueness has sown 
confusion among arbiters and regulators as judges have sought to ascertain 
its meaning. Federal agencies have twice issued regulations that attempt 
to shine clarity through the statutory fog.9 The courts vacated a critical 
provision of the first regulation.10 Federal judges are considering two legal 
challenges to the second version.11

As of January 9, 2023, the Centers for Medicare and Medicaid Services 
(CMS) had contracted with 13 entities to arbitrate cases.12 None have expe-
rience settling monetary disputes of this nature between non-contracting 
payers and providers.

Doctors and hospitals have submitted a deluge of unresolved disputes to 
government-sanctioned arbitration entities that lack clear standards to guide 
their decision-making.13 Operating without clear and settled standards and 
faced with a crush of cases—regulators report that insurers and providers ini-
tiated more than 164,000 disputes between April 2022 and December 2022, of 
which approximately 34,000 had been dismissed or resolved14—two of the 13 
IDR entities with whom the U.S. Department of Health and Human Services 
(HHS) had contracted were not accepting new disputes as of January 9, 2023.15 
Federal regulators did not expect this tsunami of disputes. The 2021 interim 
final rule published in the Federal Register estimated that there would be 
17,133 disputes annually.16 Doctors are turning to federal arbiters to replace 
revenue they once derived from balance billing patients.

Congress has remained on the sidelines as federal agencies iterate reg-
ulations and sub-regulatory guidance while defending their existing rules 
against legal challenges.
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This turbulence might prove temporary or long-lasting. In either event, 
this government foray into price-setting in the commercial market could 
have unforeseen consequences for hospitals, physicians, insurers, and 
patients and could invite further government initiatives that regulate the 
fees that insurers pay to non-contracting physicians.

This Backgrounder reviews the current state of play in implementing 
the binding arbitration system mandated by the No Surprises Act.17 In 
addition to chronicling the law’s early failures, it offers several reasons 
behind them. It argues that Congress bears primary responsibility for these 
failures and the obligation to remedy them. In seeking to appease special 
interests on both sides of the surprise-billing debate, lawmakers devised 
a complex and deeply flawed system that each side is seeking to turn to 
its advantage. Instead of requiring three powerful and well-financed eco-
nomic actors—insurers, doctors, and hospitals—to negotiate medical fees 
privately, it imposed a novel and ill-defined system affecting patients, doc-
tors, hospitals, and insurers.18 This unprecedented government intrusion 
into negotiations between non-contracting parties could have unforeseen 
and lasting consequences.

Instead of the complex and poorly defined dispute-resolution process, 
Congress should amend the No Surprises Act process and adopt, in its 
place, a truth-in-advertising approach to enforce consumer protections. 
This approach would protect consumers by holding providers and insurers 
accountable for representing a facility as being in-network, and it would 
liberate doctors, insurers, and arbiters from a flawed system for resolving 
payment disputes that the disputing parties can best resolve themselves.

The Problem

Surprise medical bills became increasingly common in the decade 
after the enactment of the Affordable Care Act (ACA) in 2010. The ACA 
purported to protect consumers from being balance billed for emergency 
care.19 It required insurance plans to charge only in-network cost-sharing 
for emergency services, even if provided at a non-network hospital. Nor 
could non-network hospitals balance bill such patients.

But while the law prevented hospital emergency departments from issu-
ing surprise medical bills, it did not bar emergency physicians practicing in 
those departments from issuing such bills. It was not long before investors 
began to exploit this loophole.

Many hospitals contract with agencies to staff their emergency depart-
ments.20 Emergency physicians affiliated with one investor-owned staffing 
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firm, EmCare, largely avoided joining insurance networks. A study of 
emergency department claims paid by one large insurer between 2011 and 
2015 found that EmCare raised list prices by 96 percent, on average, and 
increased out-of-network balance bills by 80 percent at a typical hospital.21 
Its staff physicians billed patients for the difference between their inflated 
list prices and the amount an insurer paid.

The practice became widespread. A study of claims filed in 2016 with 
large employer plans found that more than 27 percent of admissions with 
an emergency room claim included a bill from a non-network provider.22 
Nor were these surprise bills confined to emergency physicians. They also 
became common among other doctors with hospital-based practices.23 That 
same study found that more than 15 percent of outpatient service days that 
included an anesthesiology claim, and 13.4 percent of those that involved a 
pathology claim, resulted in a surprise medical bill.24

The “Fix”

The purpose of the No Surprises Act is to protect patients from surprise 
medical bills for emergency care and for non-emergency care at network 
facilities.

Legislation. The growing practice of surprise medical billing and its 
perceived unfairness prompted action in several state legislatures before 
Congress passed the No Surprises Act.25 California and New York were 
among the states that enacted laws prohibiting surprise medical bills at 
emergency departments and in-network facilities. New York required 
insurers and non-network physicians to submit to binding arbitration and 
directed arbiters to base their decisions on the amount the doctor charged 
the patient.26 California took a different approach, requiring non-network 
doctors to accept payments tied to in-network reimbursement rates.27

While the difference between these two methods may seem technical, 
they produced vastly different outcomes. A study published in the Sep-
tember 2022 issue of Health Affairs found that the New York arbitration 
approach increased out-of-network payments for nonemergency out-of-
network services by 24 percent, while the California surprise billing law 
decreased them by 25 percent.28

One weakness of state legislation is that federal pension law, the 
Employee Retirement Income Security Act (ERISA), places self-funded 
employer plans under the jurisdiction of the Labor Department rather than 
state insurance commissioners. An estimated 110 million Americans are 
covered under such plans.29
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The political salience of surprise medical bills, coupled with the fact that 
many plans are subject to federal, rather than state, regulation, captured 
the attention of Congress in 2019.

Consumer groups and others, including the Kaiser Family Foundation, 
whose “Bill of the Month” series increased public awareness, helped to goad 
Congress into action.30

Most interest groups conceded that patients should be protected from 
balance bills for emergency care and non-emergency medical services at 
network facilities, a position favored by consumer groups. That consensus, 
however, broke down when it came to determining how much insurers 
should pay non-network providers in these circumstances. New York and 
California state laws broadly defined the battle lines. Providers backed New 
York’s binding arbitration, while payers (and consumer groups) favored 
California’s approach, which set benchmark rates based on the amounts 
that insurers paid network doctors for the same services.

Each side urged Congress to impose the remedy that offered it the better 
financial outcome. Each group garnered the support of a faction of lawmak-
ers—one that backed arbitration, the others calling for a benchmark based on 
the median rate that insurers paid to network physicians.31 These divisions 
between lawmakers were neither partisan nor ideological. One bipartisan group 
of Members defended provider interests, while the other sided with insurers.  
Congress found itself caught between two powerful special interest groups.

Both approaches are deeply flawed. Requiring a non-contracting physician 
to accept an insurer’s median network rate as payment in full imposes a rate 
that is less than what that same insurer pays half the physicians with whom 
it has contracted.32 The California experience shows that, as expected, this 
substantially reduces the amount that insurers pay non-network doctors.

The arbitration approach also involves government imposition of con-
tractual obligations on non-contracting parties. It effectively outsources 
rate-setting to government-certified “experts” who are presumed to be 
well-informed, impartial, and wise. Instead of setting prices directly, the 
government would deputize arbitrators to set medical prices on an ad hoc 
basis. Experience with the New York law shows that this approach results 
in higher insurance payments to non-network physicians, which directs 
arbiters to consider billed charges.

Further complicating matters, the Congressional Budget Office (CBO) 
forecast that imposing the median network rate as the solution to surprise 
medical bills would slightly reduce health insurance premiums, indirectly 
saving the government money.33 Lawmakers hoped to use these savings to 
offset the cost of extending expiring public health programs.
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Congress finally broke the benchmark-versus-arbitration impasse in 
December 2020. The No Surprises Act blended the two approaches. It 
requires the federal government to contract with IDR entities to settle 
disagreements between insurers and non-contracting physicians. If the two 
parties cannot resolve their disputes, they are to submit their final offers 
to an IDR. The law directs these entities to choose between the two parties’ 
final offers. IDRs must make a binary choice; they cannot split the difference.

In rendering their decisions, IDRs must consider the median network 
rate—called the qualifying payment amount (QPA) in the statute—along 
with a list of “additional circumstances.”34

The law stipulates that IDRs consider “the qualifying payment amounts…
for the applicable year for items or services that are comparable to the qual-
ified IDR item or service and that are furnished in the same geographic 
region.”35

Arbiters also must take into account the following “additional circum-
stances” if one of the parties cites them:

1. The level of training, experience, and quality and outcomes measure-
ments of the provider or facility that furnished such item or service…

2. The market share held by the nonparticipating provider or facility or 
that of the plan or issuer in the geographic region in which the item or 
service was provided.

3. The acuity of the individual receiving such item or service or the 
complexity of furnishing such item or service to such individual.

4. The teaching status, case mix, and scope of services of the nonpartici-
pating facility that furnished such item or service.

5. Demonstrations of good faith efforts (or lack of good faith efforts) 
made by the nonparticipating provider or nonparticipating facility or 
the plan or issuer to enter into network agreements and, if applicable, 
contracted rates between the provider or facility, as applicable, and 
the plan or issuer, as applicable, during the previous four plan years.36

The CBO was satisfied that, since there was a benchmark (that is, the QPA), 
the median network rate would strongly influence decisions by arbiters. That 
would redound to the interests of insurance companies, resulting in a 0.5 
percent to 1.0 percent reduction in premiums and consequent savings to the 
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federal government.37 The bill laid out a method for computing the QPA for 
2019, then directed that it be trended forward by the general rate of inflation as 
measured by the Consumer Price Index (CPI). Since medical prices rise faster 
than overall inflation, the QPA will almost certainly lag behind increases in 
medical fees. According to the CBO, insurance premiums will consequently fall 
by roughly 1 percent, producing federal savings of $196 million over 10 years.38

The CBO’s analysis of the bill’s fiscal effect gave Congress an offset that it 
could “spend” on extending expiring public health programs while also sat-
isfying lobbyists for the health insurance industry. Lobbyists for providers 
believed that the QPA was but one among many factors that arbiters would 
have to consider, giving them leverage to win higher arbitration awards.

Both sides were largely satisfied that the law was vague enough to suit 
their interests.

Regulation, Round One. It was left to federal regulators to bring coher-
ence to a nebulous statute. With billions of dollars at stake, interest groups 
shifted their attention from Congress to the federal bureaucracy, each side 
urging the regulators to adopt its preferred interpretation of a murky and 
convoluted statute.

Insurers, employers, and consumer groups, whose interests were aligned 
with those of the insurance industry on this issue, won the opening round. 
The October 2021 Interim Final Rule required arbiters to “begin with the 
presumption that the QPA is the appropriate out-of-network rate” for a med-
ical service.39 The IDR entity “must select the offer closest to the QPA unless 
[it] determines that credible information submitted by either party clearly 
demonstrates that the QPA is materially different from the appropriate out-
of-network rate, based on the additional factors” specified in the statute.40

The Interim Final Rule thus adopted an understanding of the statute 
that was congenial to the interests of payers and detrimental to those of 
providers, provoking the first round of litigation.

Litigation, Round One. The Texas Medical Association (TMA) filed 
suit against the rule, arguing that it improperly required IDR entities to 

“give outsize weight” to the QPA, which the TMA said was but one among 
several statutory factors.41

A federal judge found in favor of the TMA. In vacating the rule in Febru-
ary 2021, the court held that nothing in the act

instructs arbiters to weigh any one factor or circumstance more heavily than 

the others…. Nor does the Act impose a “rebuttable presumption” that the of-

fer closest to the QPA should be chosen—or suggest anywhere that the other 

factors or information is less important than the QPA.42



 JaNuary 24, 2023 | 9BACKGROUNDER | No. 3747
heritage.org

The HHS lost a second case, LifeNet, Inc. v. HHS, which similarly found 
that the regulation had improperly required a rebuttable presumption for 
the QPA in cases involving air-ambulance services.43

Thus, just months after the No Surprises Act took effect, the courts 
voided a critical regulatory provision governing the newly established 
binding arbitration system.

Regulation, Round Two. In response to those court rulings, the Depart-
ments of the Treasury, Labor, and HHS published a revised final regulation 
on August 26, 2022.44 The departments sought for a second time to instruct 
arbiters on deciding disputes between insurers and doctors with whom 
insurers had not contracted. Since the statute never clearly sorted out how 
heavily to weigh the QPA against other factors and the courts rejected the 
regulatory effort to establish the QPA as a rebuttable presumption, the 
agencies faced a formidable challenge.

The revised regulation began by “remov[ing] the provisions that the 
district court vacated and that adopt standards for making a payment 
determination that are intended to achieve the statutory aims.”45 Given 
the lack of clarity of those aims, regulators had to proceed cautiously. The 
agencies scrapped the “rebuttable presumption” status of the QPA and the 
requirement that arbiters choose the final offer closest to the QPA.46 They 
did, however, stipulate that the IDR must always consider the QPA, even if 
neither party proposes it.47 IDR entities also must consider any additional 
information or circumstances that either party cites.

Second, IDR entities must determine whether additional considerations 
that a provider might raise—such as patient acuity or the complexity of 
furnishing a service—are already included in the QPA. In such cases, the 
IDR entity should not consider that additional factor:

Giving additional weight to information that is already incorporated into the 

calculation of the QPA would be redundant, possibly resulting in the selection 

of an offer that does not best represent the value of the…item or service and 

potentially over time contributing to higher health care costs.48

If, however, a factor is not incorporated into the QPA, the IDR entity 
must “accord that factor appropriate weight.”49 The August 2022 regu-
lation does not offer guidance on what that “appropriate weight” should 
be. For example, a provider at a neonatal intensive care unit could assert 
that the QPA did not lend “appropriate weight” to his case mix and 
scope of services, one of the additional circumstances enumerated in 
the statute.
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This, of course, places additional burdens on the IDR entity. Arbiters 
must “look behind” the QPA to determine whether it already incorporates 
other considerations that a provider raises. For example, a provider might 
argue to the arbiter that the insurer should pay more because of patient 
acuity. But if the QPA already incorporates patient acuity, then the IDR 
entity cannot weigh that factor in rendering its decision. That adds yet 
another layer of complexity—and controversy—to the arbitration process.

Congress created this complexity by ordering the executive branch to 
prescribe rules for resolving disputes between insurers and providers. The 
market failure that led Congress to adopt the No Surprises Act was that con-
sumers faced balance billing when they obtained non-emergency care from 
network doctors at network facilities, and when a medical emergency made 
seeking out a network facility infeasible. In those circumstances, patients 
reasonably expected that they would be protected from balance bills. But 
Congress went further, compelling insurers and providers to resolve their 
disputes through an arcane and flawed arbitration system rather than let-
ting these powerful economic actors work out their own solutions.

Litigation, Round Two. Although the agencies believe that the new 
rule is consistent with the statute and in compliance with federal court 
rulings, the TMA has filed two additional lawsuits against the revised final 
regulation issued by the Departments of the Treasury, Labor, and HHS.50 
In the first lawsuit, the TMA alleges that the revised regulation continues 
to overweigh the QPA and that the departments should require arbiters to 
weigh all factors equally instead. In the second, the TMA argues that the 
regulation improperly “deflates” the QPA, tilting the playing field to the 
advantage of insurers over doctors and hospitals. Neither case had been 
decided at the time of this Backgrounder’s publication.

Can the No Surprises Act’s Dispute-
Resolution Process Work?

Some 10 months after the law took effect and nearly two years after its enact-
ment, the No Surprises Act is mired in a regulatory, legal, and practical morass.

The federal government and IDR entities are overrun with disputes. As 
of December 5, 2022, the backlog of unresolved disputes stood at 130,000.51 
As of that date, IDR entities had resolved more than 11,000 disputes and 
dismissed more than 23,000 others as ineligible for the IDR process. During 
the week of November 21, 2022, alone, 13,304 disputes were submitted, 
more than half the number that the departments estimated would be sub-
mitted over the entire year.52
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As a result of additional costs imposed by this unanticipated volume of 
cases, the federal government raised its nonrefundable fee on each disput-
ing party from $50 to $350 per case.53 This is in addition to the $200–$700 
fee that IDRs collect per dispute from each party.54

It is, of course, possible that this early turmoil will pass as arbiters and 
disputing parties become more familiar with the process. That process may 
at some point become more efficient, even if it further distorts health care 
markets. Following are some critical questions and considerations:

1. Can the IDR Process Eventually Function More Efficiently and 
Smoothly? The No Surprises Act attempts to legislate into existence a 
novel mechanism for resolving disputes between non-contracting parties. 
While binding arbitration is a widespread practice, contracting parties con-
sent in advance to submit their disputes to that process. Arbitrators rely on 
contractual terms to determine whether a party is in breach and specify a 
monetary settlement.

In the case of baseball arbitration, with which the No Surprises Act is 
often erroneously compared, the collective bargaining agreement between 
owners and players provides for binding arbitration in certain circum-
stances. Arbitrators might be asked to decide what a 26-year-old third 
baseman who batted .286 and hit 35 homers should be paid. In choosing 
between the offers tabled by the player and ownership, the arbitrator 
considers the salaries of comparable players and selects the offer most 
consistent within a rather limited market.

Health care markets are far larger and more complex, and prices are 
opaque.55 Hospitals and doctors charge notoriously inflated list prices. 
Medicare has an established fee schedule. Insurers have prices that they 
consider usual, customary, and reasonable. The No Surprises Act forbids 
arbiters from factoring any of those prices into their decisions.

Most doctors contract with insurance companies to accept a prede-
termined fee schedule, among other terms and conditions. The statute’s 
arbitration system does not affect parties to such agreements.

IDR entities instead arbitrate disputes between doctors and insurers 
who have no contractual relationships. IDR entities must consider the QPA 
(generally, the median amount that insurers pay physicians with whom 
they have contracted for the medical service), but must also consider other 
factors as well and determine whether some or all these factors are baked 
into the QPA.

Further complicating matters, the doctor and insurer may disagree over 
the level of services provided. The QPA is based on the median network rate 
for each current procedural technology (CPT) code, a product licensed by 
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the American Medical Association.56 There are more than 10,000 of these 
codes, with multiple codes for each service to adjust for different facts and 
circumstances.57 For example, there are at least five frequently used CPT 
codes for professional emergency medical claims (CPT 99281–99285).58 
Each CPT code has its own QPA.

One may consider a dispute over an emergency visit that the physician 
has coded as 99282. To justify that code, the physician must document that 
she collected an “expanded problem focused history” and an “expanded 
problem-focused examination.”59 The insurer, however, believes that the 
procedure should have been coded as 99281 (a “problem focused history” 
and a “problem focused examination,” omitting the word “expanded”).60 
Before the IDR entity can settle on a QPA for the disputed event, it must 
determine whether to apply the code that the physician chose or the one 
the insurer asserts is the correct one.

The arbiter may decide to use the QPA for CPT code 99282 because the 
patient’s acuity prompted the doctor to gather an “expanded problem focused 
history” and perform an “expanded problem focused examination.” The arbiter 
must then decide whether to consider the patient’s acuity as an additional 
factor or whether the QPA for the higher CPT code adequately captures its cost.

There are no entities that routinely adjudicate disputes of this com-
plexity between non-contracting parties. There are Medicare peer review 
organizations (PROs), private entities that review quality of care and appro-
priateness of admissions, readmissions, and discharges for Medicare and 
Medicaid.61 These groups typically work with providers. Such experience 
is helpful for arbiters but is not directly on point. The CMS has contracted 
PROs to serve as IDR entities.62

There also are entities known as Qualified Independent Contractors 
(QICs), which handle appeals of Medicare claims that are denied based on 
lack of medical necessity. This also is valuable experience, and the CMS has 
contracted with at least one QIC, but an IDR entity faces a much different 
and more complex set of tasks.63

The CMS also has contracted with a physician adviser service that, among 
other things, helps providers to appeal claim denials and, in some cases, 
recommends that a claim be rebilled.64 That is relevant experience that can 
benefit a provider dealing with a denied claim from a public or private payer 
but is far different from the obligations of an IDR entity.

The CMS also has certified entities whose clients include insurers, 
employer-sponsored plans, and pharmacy benefit managers.65

None of this suggests that IDR entities will favor the interests of indus-
tries from which they draw their clients, but groups whose expertise is in 
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reversing claim denials or advising payers on claims disputes and medical 
necessity determinations will inevitably bring a particular point of view to 
the arbitration process. This introduces another complication to a process 
already hampered by vague legislative standards, shifting regulatory and 
sub-regulatory guidance, and active litigation.

The IDR entities face the additional challenge of weighing quantita-
tive factors against qualitative ones. Arbiters must choose between two 
numbers: the insurer’s final offer and the clinician’s final offer. The QPA, 
whatever its limitations and flaws, is a dollar figure. The other consider-
ations are not quantifiable. What is the marginal dollar value of a hospital’s 
market share? How does an arbiter determine the dollar value associated 
with a lack of recent “good faith negotiations” between a radiologist and an 
insurance company over a network contract?

In addition to being qualitative, the statute offers no guidance on the 
directional effect of each qualitative factor.66 Should an arbiter pay a doctor 
who practices in a hospital with market power more or less than the QPA? 
Should an IDR entity penalize the radiologist or the insurer because the 
two parties have not engaged in “good faith negotiations” for more than 
four years?

The endpoint of the IDR process is a dollar figure—the amount that the 
arbiter will direct the insurer to pay and the provider to accept. Congress has 
told IDR entities to consider an assortment of quantitative and non-quan-
titative factors in arriving at that number. This problem is inherent in the 
statutory scheme and will not resolve itself even if the fog of litigation and 
shifting regulation eventually lifts.

2. What Might Be the Unintended Consequences of the IDR Pro-
cess? Should the IDR process emerge from short-term turbulence, its 
effects on the broader health care system are difficult to predict. As noted, 
the CBO appears to believe it would pressure non-network physicians in 
affected specialties to join networks. By joining a network, such physicians 
would at least be able to negotiate their rates. Those who remain outside the 
network would be required to accept an arbiter’s determination and cannot 
balance bill their patients. If the QPA—linked to the median network rate, 
adjusted by the average pace of overall inflation—drives those decisions, 
then non-contracting doctors will have to accept reimbursement that is 
less than the amount that half of contracting doctors receive. Insurers will 
thus gain leverage in negotiating contracts with non-network emergency 
department physicians, radiologists, anesthesiologists, and others. That 
would result, the CBO believes, in a slight decrease in health insurance 
premiums.
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If, on the other hand, arbiter awards consistently exceed the QPA, the 
incentives will reverse. Such awards might induce doctors to remain outside 
insurance company networks. That would pressure insurers into paying 
higher rates to network physicians. If that happens, then consumers will 
face slightly higher insurance premiums.

There also could be second-order effects. Physicians and investors are 
sophisticated and powerful economic actors who will seek new ways to 
recover lost revenue from the IDR system and otherwise maximize their 
payments and return on investment.67 Administered pricing—the No Sur-
prises Act, in essence, mandates administered pricing, albeit in a convoluted 
way, since it requires buyers and sellers to accept a price decreed by govern-
ment-sanctioned authority—incentivizes economic improvisation.

Finally, if the dispute-resolution process proves workable over the 
longer term, it could become a template for a broader government foray 
into administered pricing. Congress could, for example, require non-net-
work physicians to submit to binding arbitration with insurers in disputes 
over fees in all cases, not just in the narrow circumstances addressed in 
the No Surprises Act. That would greatly limit a non-network clinician’s 
prerogative to set a price for her services without government interfer-
ence. Such a requirement, especially if anchored to a median network 
rate, could be sold as a way to reduce health insurance premiums and a 
backdoor way for the government to establish an administered pricing 
regime more broadly.

3. Will Congress Amend the Statute to Clarify the Standard for 
Arbitrating Disputes? The No Surprises Act sought to solve two political 
problems—one emanating from outside the beltway and the other from 
inside the beltway. The legislation seems to have successfully addressed the 
first problem. There is no evidence that non-network doctors and hospitals 
are balance billing patients in defiance of the law, hence making the law 
popular with voters.68

Had Congress stopped there, it would have achieved its primary policy 
goal. But lawmakers also confronted an inside-the-beltway challenge: How 
much should insurers pay non-network doctors? With billions of dollars at 
stake, dueling special interest groups pressured lawmakers to establish a 
system for allocating these billions. Insurers wanted a federally mandated 
system that shifted the cost of eliminating balance billing to providers, 
while providers wanted the government to push that cost onto insurers. 
The fuzzy legislative definition of that system mollified the interest groups 
but fell far short of the clarity that regulators, courts, arbiters, and members 
of the interest groups themselves require.
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Congress as an institution has remained quiet amid the turmoil, although 
competing groups of lawmakers have occasionally written letters to the 
agencies to tell them how they think the law should work. These letters 
offer conflicting explanations of legislative intent, generally favoring the 
views of one interest group or the other. Absent clarifying amendments to 
the statute, regulators, judges, and dispute-resolution entities will muddle 
along, uncertain of how to operationalize the law.

Truth in Advertising: A Better Solution to 
the Problem of Surprise Medical Bills

The core feature of the No Surprises Act protects consumers who 
receive emergency medical care and those obtaining non-emergency 
medical services at in-network facilities from balance billing by 
non-network doctors. That is an eminently reasonable policy. Finding a 
network facility during a medical emergency is not feasible. The ACA, as 
noted, required insurers to charge network cost-sharing for emergency 
care administered at non-network facilities. Enlarging that require-
ment to include bills from non-network physicians who provide care in 
a hospital’s emergency department is consistent with existing policy. In 
effect, it closes a loophole.

For non-emergency care, consumers see doctors who participate in their 
insurer’s network and schedule inpatient and outpatient care at network 
facilities. They rely on representations from the facility and their insurer 
that the facility is in-network and reasonably expect that their cost-sharing 
will be limited, and balance billing prohibited, as stipulated in their insur-
ance policy. Requiring insurers, hospitals, and doctors to also meet those 
expectations is sound public policy.69

Under current law, however, this requirement is enforced through a man-
datory arbitration process. Doctors are forbidden to balance bill patients 
and required to negotiate with insurers over payment. If the parties cannot 
settle on the amount, they must take the matter to a federal arbiter, who 
imposes a settlement on the parties.

This system is clearly deeply flawed. Congress should eliminate it. It may 
be that prohibiting balance billing for emergency services and non-emer-
gency, in-network care is sufficient and that an enforcement mechanism 
is unnecessary. But since the practice emerged and spread rather rapidly 
and was woven into the business models of many entities, Congress should 
consider establishing penalties against those who engage in prohibited bal-
ance billing.
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Instead of establishing a complex and poorly defined dispute-resolution 
process to set reimbursement levels on an ad hoc basis, Congress could 
adopt a truth-in-advertising approach to enforce consumer protections. In 
cases where a consumer faces a balance bill from a non-network physician 
at a network hospital or an emergency department, both the insurance 
company and the hospital should be subject to civil monetary penalties. 
Hospitals that hold themselves out as network facilities and insurers who 
tell consumers that a hospital participates in their network create a reason-
able expectation that patients will be held responsible only for in-network 
cost-sharing. The government should hold them accountable for these 
representations.

Section 1128A of the Social Security Act offers a potential means of 
enforcing the federal prohibition on surprise medical bills through civil 
money penalties.70 Its framework is well-established and applies to a broad 
range of participants in the health care sector.

Congress could apply the Section 1128A penalties and procedures in the 
same manner to surprise medical bills as it does in other contexts. A civil 
money penalty of up to $10,000 per violation could apply to insurers, hospi-
tals, and physicians in cases where a patient is balance billed for emergency 
services or nonemergent care at a network facility.

The penalty’s size and structure require attention, but its chief purpose is 
to deter insurers, hospitals, and doctors from engaging in the objectionable 
practice. Faced with the prospect of monetary penalties, insurers, hospitals, 
and doctors will have all the incentives they need to negotiate mutually 
agreeable reimbursement levels. All are powerful and interdependent 
economic actors. Insurers need hospitals in their networks, and hospitals 
benefit by joining such networks. Hospitals need ancillary physicians, such 
as anesthesiologists, to be present in operating rooms, and insurers need 
adequately staffed surgical units for their members. Physicians in spe-
cialties that do not generally operate direct-to-consumer practices need 
privileges at hospitals.

In some markets, hospitals may have the upper hand; in others, a 
dominant insurer might have the advantage; in still others, a scarcity of 
specialists in a particular field would empower doctors to leverage higher 
payments. Once the option of issuing surprise bills is eliminated, the market 
is the most efficient means to determine who owes what to whom.

Special interest groups have good reason to favor the government over 
markets. Insurers, hospitals, physician groups, and private-equity firms 
devote enormous resources to influencing Washington policymakers, cre-
ating a more congenial and lucrative regulatory environment without the 
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competitive messiness of the marketplace. Competing lobbying groups 
importuned Congress to establish a system that advanced their respective 
interests. Caught in this crossfire, lawmakers cobbled together profoundly 
flawed legislation that sought to appease both groups but instead engen-
dered confusion, controversy, and litigation over an IDR process that has 
so far proved unworkable and may remain so over the longer term.

Conclusion

The No Surprises Act’s implementation has so far been a limited suc-
cess. There is no evidence that consumers are receiving balance bills for 
emergency care or non-emergency medical services performed at network 
facilities. The law appears to have achieved its core policy aim.

The same cannot be said of the statute’s mandatory arbitration system. 
Instead of leaving the negotiation of disputed fees to private actors, Congress 
has subjected non-contracting parties to binding arbitration, established 
nebulous and conflicting standards to guide federal arbiters, confounded 
regulators seeking to bring clarity to statutory fog, and prompted lawsuits 
that already have required one regulatory rewrite—one that further mud-
died the dispute-resolution standards.

Congress has so far displayed no interest in clarifying its intentions, 
much less in correcting its error. That error was to create a government 
solution to a problem that markets are best equipped to solve—determin-
ing the amount an insurer owes a non-contracting doctor for medical care 
provided to one of its members.

Insurers, doctors, and hospitals all are well-positioned to negotiate reim-
bursement levels and have strong financial incentives to do so. Congress 
erred in forcing them to resolve their differences through a govern-
ment-mandated dispute-resolution process.

It is unclear whether this process will benefit doctors or insurance 
companies. It is also unclear whether time, litigation, and iterative regu-
lation will result in a more smoothly functioning IDR process, and which 
second-order effects the poorly conceived arbitration system might have on 
patients, insurers, and providers. These unforeseen effects might include 
expansion of the arbitration system to all fee disputes between insurers 
and non-contracting physicians, imposing a more extensive administered 
pricing mechanism on clinicians.

Congress can set things right by coupling consumer protections against 
surprise billing with penalties against insurers and providers who provide 
misleading information to consumers about their cost-sharing exposure. 
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These penalties will incentivize insurers and providers to privately nego-
tiate reimbursement levels.

Amending the No Surprises Act to eliminate the IDR process in favor 
of a truth-in-advertising approach would liberate doctors, insurers, and 
arbiters from confused and conflicting standards for resolving disputes 
that the disputing parties can best resolve themselves.

Doug Badger is a former Senior Research Fellow in the Center for Health and Welfare 

Policy at The Heritage Foundation.
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