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KEY TAKEAWAYS

The Left and the current Justice
Department are abusing the power

of subpoena to target and harass
ideological opponents, primarily conser-
vative organizations.

The effect of these subpoenas is to mire
these organizations in expensive litiga-
tion, deter their activism, and tarnish
their reputations.

There is no compelling reason for gov-
ernment or private litigants to make such
invasive demands that violate fundamen-
tal constitutional rights.

iberal advocacy groups and the U.S. Depart-

ment of Justice have recently served

broad-ranging, nonparty subpoenas on con-
servative organizations, seeking their internal and
external communications with other groups and
elected representatives dating back many years. It
seems clear that these subpoenas are intended to
harass those who are on the conservative side of
policy debates in order to chill their speech, to deter
their active participation in the democratic legislative
process, and to discourage individuals and potential
partners from contributing to or otherwise affiliat-
ing with them.

These abusive discovery requests threaten the
First Amendment rights of those organizations and
their members to engage in free speech, associate
with others who share their beliefs, and speak to
their elected representatives and other government
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officials about public policy issues that concern them. Membership orga-
nizations need to fight this discovery lawfare vigorously, and courts must
protect the basic First Amendment rights of citizens—rights that are vital
to a functioning republic—by quashing such discovery requests and sanc-
tioning the lawyers and parties who engage in such abusive behavior.

Applicable Civil Procedure Rule

Subpoenas in civil lawsuits are authorized under Federal Rule of Civil
Procedure (FRCP) 45 and allow parties to the suit to require testimony and
the production of documents, electronically stored information, and other

“tangible things,” including from nonparties. The extent to which parties can
engage in such discovery is outlined by FRCP 26(b)(1), which states that:

Parties may obtain discovery regarding any nonprivileged matter that is rele-
vant to any party’s claim or defense and proportional to the needs of the case,
considering the importance of the issues at stake in the action, the amount

in controversy, the parties’ relative access to relevant information, the parties’
resources, the importance of the discovery in resolving the issues, and whether
the burden or expense of the proposed discovery outweighs its likely benefits.!

FRCP 45(d)(1) also provides that subpoenas should not impose an
“undue burden or expense on a person subject to the subpoena.”” Courts
are directed to “protect a person who is neither a party nor a party’s officer
from significant expense resulting from compliance.”® The factors outlined
in FRCP 26 guide the analysis of what constitutes an undue burden,* and
courts are directed to quash or modify any subpoena that “(iii) requires
disclosure of privileged or other protected matter, if no exception or waiver
applies; or (iv) subjects a person to undue burden.”

Example of an Abusive Subpoena

An example of this type of lawfare is the broad, voluminous subpoena
that was served on the Eagle Forum of Alabama on August 10, 2022, by the
U.S. Justice Department.® The Eagle Forum of Alabama is a small, 501(c)(3)
nonprofit organization. It has one full-time employee and one part-time
employee. Virtually all of its work on issues of interest to its members is
done by volunteers. It is the quintessential, uniquely American grassroots
membership organization that French historian Alexis de Tocqueville
lauded in Democracy in America.’
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As the Motion to Quash the government subpoena filed by the Eagle
Forum on September 7 says, one issue of concern to its members is “gen-
der-altering medical treatment to minors” and the “permanent and adverse
effects of such medical procedures on those minors.”® Those serious, life-
long effects deeply concern many physicians and parents.

Members of the Eagle Forum made their concerns known by taking
actions that every American has an absolute right to take: They spoke out,
made speeches, organized meetings, talked to other residents and organiza-
tions in Alabama, and contacted their elected state representatives.” More
specifically, they exercised their constitutional rights to engage in “freedom
of speech,” “peaceably to assemble,” and “to petition the Government for
aredress of grievances.”'° They also exercised their right to associate in
concerted action with other citizens who are similarly concerned about
this important public policy issue.

As aresult, perhaps, of the concerns expressed by these groups and other
constituents, the Alabama Legislature passed the Alabama Vulnerable Child
Compassion and Protection Act (the Act), which became effective on May
8, 2022. The Act bans puberty blockers, hormone therapy, and surgery to
alter the biological sex of a minor."

The state was immediately sued over the new law by plaintiffs repre-
sented by lawyers from a variety of left-wing organizations, including the
Southern Poverty Law Center, the National Center for Lesbian Rights,
GLBTQ Legal Advocates & Defenders, and the Human Rights Campaign
Foundation.!? The Justice Department intervened in the lawsuit, echoing
their claims that the new Alabama law violates the Equal Protection Clause
of the Fourteenth Amendment."

Eagle Forum is not a party to the lawsuit. Yet the Justice Department
subpoena demanded that the Eagle Forum (and its members) turn over all:

e Materials that the Eagle Forum considered connected to the legisla-
tion or any draft, proposed, or model bills, including medical studies,
opinions, or evidence.

¢ Documents concerning the Eagle Forum’s “legislative or policy goals,
initiatives, and/or strategies relating to medical care or treatment of
transgender minors, or minors with gender dysphoria.”

e Communications with—and testimony, letters, reports, etc., sent
to—state legislators or their staff and any other government agencies
and officials in Alabama over the legislation or medical care “related
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to gender identity, transgender minors or youth, ‘transidentifying™*
minors or youth, or youth with gender dysphoria.”

e Communications with all other nongovernmental organizations,
consultants, or lobbyists related to the gender issue.

¢ Internal minutes and records of meetings, polling and public opinion
data, video presentations and speeches, newsletters and emails, and
social media postings related to the legislation and the gender issue.

In other words, the Justice Department wanted to turn the Eagle Forum
of Alabama inside out, forcing it to disclose all of the records of its activi-
ties—and of its volunteer members—related to this public policy dispute.
This would let government lawyers and lawyers representing the other
organizations in this lawsuit that are ideologically on the opposing side of
this highly contentious issue paw through and scrutinize everything the
Eagle Forum does, including personal discussions and communications
with other private citizens and nonprofit organizations.

It is difficult to imagine what possible relevance any of the documents
sought by the Justice Department has to the pending lawsuits. Whether it
is the “social media postings” of members of the Eagle Forum or the orga-
nization’s “polling and public opinion data” or its internal “policy goals” or

“strategies,” all of this information is completely immaterial to the question
of whether the Alabama Act violates the U.S. Constitution.

Fifty-three nonprofit organizations and membership associations, fed-
eral and state legislators, and individual citizens' filed an amicus curiae
(friend of the court) brief supporting the Eagle Forum’s Motion to Quash
and objecting to the Justice Department subpoena, outlining the significant
threat that it poses to fundamental First Amendment activity.'* The amicus
brief starkly outlines the conflict between such intrusive discovery of non-
parties and the First Amendment rights of membership organizations and
individual citizens to engage freely in protected political, petitioning, and
associational speech and activity.

As the amicus brief states, this subpoena is a “transparent use of the
civil litigation process to chill the speech and political organizing of those
who hold views contrary to those” of the Department of Justice and the
other parties in the lawsuits."” It is threatening enough when private parties
demand such discovery. It becomes even more dangerous and intimidating
when the law enforcement arm of the federal government engages in such
egregious and outrageous demands.
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Such harassing discovery “harms not just members of the public
across all ideological and political spectra, who will be inhibited from
open discourse and petitioning, but also legislators themselves, who
benefit from hearing from their constituents without those citizens
fearing subsequent federal investigations seeking reams of protected
materials.” There is little doubt that such subpoenas will, and were
intended to, inhibit citizens and their member issue organizations from
speaking to and petitioning their representatives, which is fundamental
to the democratic process.'®

Legal Precedent on the Dangers of Abusive Discovery

The pivotal legal precedent on the dangers of such abusive discovery and
the constitutional threat that it poses is the 1958 case of NAACPv. Alabama
exrel. Patterson,in which the Supreme Court of the United States in a unan-
imous decision stopped Alabama from demanding that the NAACP turn
over its membership rolls as a condition of being qualified to do business
in the state. Alabama was attempting to deter the activities of the NAACP
by violating the free speech and associational rights of the organization and
its members under the First Amendment. The Court held—and correctly
so—that the privacy rights of such organizations and their members are

“indispensable to preservation of freedom of association, particularly where
a group espouses dissident beliefs.”'” Furthermore, the Court added, “it is
immaterial whether the beliefs sought to be advanced by association pertain
to political, economic, religious or cultural matters, and state action which
may have the effect of curtailing the freedom to associate is subject to the
closest scrutiny.”*°

In 2021, in Americans for Prosperity v. Bonta, the Supreme Court
weighed in on California’s demand that all charitable organizations solic-
iting funds in the state file copies of their IRS Form B, which lists their
major donors, with the state’s attorney general.? In reversing the Ninth
Circuit’s holding that nonprofits (such as the Eagle Forum, The Heritage
Foundation, and a variety of other groups across the political spectrum)
have to turn over such information, the Supreme Court said California’s
requirement was facially unconstitutional and did not survive exacting
scrutiny, which requires that a government-mandated disclosure regime
be narrowly tailored in that there must be “a substantial relation between
the disclosure requirement and a sufficiently important governmental
interest.”?2 The Court added that “[e]very demand that might chill asso-
ciation” is constitutionally suspect.?
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It seems obvious that if the Supreme Court views the forced public
disclosure of donors to disfavored or “dissident” organizations as constitu-
tionally suspect because it can subject them to harassment and intimidation,
deterring their participation, so does forced disclosure of the identity and
internal and external communications of the volunteer members of such
issue organizations.

In contrast to its now-overturned holding in Americans for Prosperity,
when nonparty subpoenas were served by gay rights advocacy groups on
supporters of California’s Proposition 8, which defined marriage as between
aman and a woman, seeking all “internal campaign communications relat-
ing to campaign strategy and advertising,” the Ninth Circuit quashed the
subpoenas, overruling the district court. It held that such “discovery would
have the practical effect of discouraging the exercise of First Amendment
associational rights.”*

The Ninth Circuit applied a burden-shifting analysis over the assertion of
First Amendment privilege. The target of the subpoena had to show that the
discovery demand would “result in (1) harassment, membership withdrawal,
or discouragement of new members, or (2) other consequences which
objectively suggest an impact on, or ‘chilling’ of, the members’ associational
rights.”?® Once this prima facie showing has been made, the burden shifts
to the government to “demonstrate that the information sought through
the [discovery] is rationally related to a compelling governmental interest
[and] the ‘least restrictive means’ of obtaining the desired information.”2¢

The Fourth Circuit has held that when a subpoena is directed to a non-
party, discovery “must be limited even more” because:

[Blystanders should not be drawn into the parties’ dispute without some
good reason, even if they have information that falls within the scope of party
discovery.... [CJourts must give the recipient’s nonparty status “special weight,”
leading to an even more “demanding and sensitive inquiry” than the one gov-
erning discovery generally.?”

To the extent that the party issuing the subpoena, such as the Justice
Department, tries to argue that the activities of a private organization like
the Eagle Forum (or The Heritage Foundation) and its communications
with legislators is relevant to the intent of legislators in passing particular
legislation that is being challenged, that argument is contrary to the holding
in the recent Dobbs decision. In that case, citing the 1968 decision in U.S. v.
O’Brien, the Supreme Court emphasized once again that:
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Inquiries into legislative motive “are a hazardous matter.” Even when an ar-
gument about legislative motive is backed by statements made by legislators
who voted for a law, we have been reluctant to attribute those motives to the
legislative body as a whole. “What motivates one legislator to make a speech
about a statute is not necessarily what motivates scores of others to enact it.”?®

The 11th Circuit has similarly said that when “the import of words Con-
gress has used is clear..we need not resort to legislative history, and we
certainly should not do so to undermine the plain meaning of the statu-
tory language.”®

State courts have followed the same rule. In Alabama, for example, the
state supreme court has said that the “intention of the Legislature, to which
effect must be given, is that expressed in the statute, and the courts will
not inquire into the motives which influenced the Legislature or individual
members in voting for its passage.”*°

If statements by individual legislators are not relevant to determining
intent, then the statements, communications, and speeches of private orga-
nizations and individuals that have no authority or power to pass legislation
are even further removed from having any relevance in determining the
intent of a legislative body in passing specific legislation. It also seems clear
that the chilling effect on the political speech and interactions of citizens
with their legislators far outweighs any possible relevance their actions
could possibly have to determining the constitutionality of a statute or the
actions of a legislative body.

As summarized by The Heritage Foundation in its objection to a similarly
egregious Rule 45 document demand in a Texas case in which it was also
not a party:

If the Supreme Court has made clear that inquiry into the motives of legisiators—
who choose a life of public scrutiny—is legally out of bounds, then it simply goes
without saying that, a fortiori, it is unduly burdensome to force private citizens and
their association to produce for inspection their protected communications with
the very state officials whose motivations are irrelevant. Accordingly, Plaintiffs
cannot express a legitimate basis for the requested documents, let alone a com-
pelling need sufficient to justify infringing Heritage’s First Amendment rights.®

In the words of the amicus brief supporting the Eagle Forum, the Justice
Department is trying “to use its party status to issue subpoenas to acquire
sensitive information it could never otherwise obtain in compliance with
the First Amendment.” In fact:
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The mere issuance of this subpoena—even if it is ultimately quashed—severe-
ly chills First Amendment rights because individuals will now fear that their
communications on any controversial issue—either now or in the future—will
be subjected to a subpoena issued by an Assistant United States Attorney on
behalf of the federal government.

There seems little doubt that such individuals will “curtail their political
activities as a result.”*> Moreover, such discovery demands, which the Fifth
Circuit in a similar case found “disturbing,” would force an issue-oriented
membership organization “to turn over to a public policy opponent its
internal communications, setting a precedent that may be replicated in
litigation anywhere.”3?

This type of discovery abuse also implicates the right of citizens to
freely petition the government and communicate with their legislators.
The Supreme Court has identified this right as one of “the most precious
of the liberties safeguarded by the Bill of Rights,” a “right that is implied
by ‘[t]he very idea of a government, republican in form.””** The right
to petition entitles citizens to communicate freely with government
officials, including legislators, to advance their ideas and advocate for
particular causes.® That protection applies in the context of compelled
discovery that would substantially burden such core First Amend-
ment activity.3°

It is a new tactic of the Left and the current Justice Department to use
discovery lawfare to harass conservative organizations like the Eagle Forum
that are not parties to a lawsuit. The intent is to create expense and hassle
for the target of these subpoenas or to hope that the organization cannot
afford to fight to quash or limit the scope of those subpoenas. This allows
ideological opponents to obtain communications and documents that are
irrelevant to the underlying lawsuit but that can be used to embarrass
the analysts, staff, and volunteers of those organizations, as well as their
members and coalition partners, politically; damage the organization
with respect to the ongoing policy dispute that triggered the lawsuit; and
deter the type of coalition building and activism that the conservative legal
and advocacy world uses to convince state governments to implement
beneficial legislation and government policies in many areas, including
election reform.

The Heritage Foundation, Heritage Action for America, and the Public
Interest Legal Foundation, among other groups, have been hit with similar
subpoenas and discovery demands in other lawsuits filed by liberal groups.?”
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Revised Justice Department Subpoena
as Objectionable as the Original

On October 7, 2022, after the Motion to Quash the Justice Department’s
third-party subpoena was filed by the Eagle Forum and the amicus brief
supporting that motion was filed, the Justice Department suddenly filed
a notice with the court that it was narrowing the scope of its subpoena
and now only wants the Eagle Forum to turn over “any medical studies
or literature referenced in Section 2” of the new Alabama law.*® Section 2
contains a series of findings by the legislature. The Justice Department is
apparently referring to paragraph (14) of Section 2 in which the legislature
stated that “Several studies demonstrate that hormonal and surgical inter-
ventions often do not resolve the underlying psychological issues affecting
the individual.”

This revised subpoena, albeit narrower in scope, is just as objectionable
as the original. If the Justice Department wants to know what studies this
legislation is referring to, it should obtain that information from the legis-
lators who sponsored and voted for the bill, not a nonparty like the Eagle
Forum or its volunteers who are not legislators and did not and do not have
the power and authority to enact this—or any other—bill into law.

In a hearing held on October 14, Judge Liles C. Burke castigated the
Justice Department for its “vastly overbroad and unduly burdensome’

>

subpoena. In fact, he asked, “how in the world could what the Department
of Justice is asking for possibly be relevant to this case and its outcome,”
given that the issue is “whether or not this statute is constitutional”?*°

When the judge asked the Justice Department lawyer, Jason Cheek, why
the department had suddenly gone from “asking for [an] ‘everything we

can think of subpoena’ down to [a] ‘we just really actually only need one

thing’” subpoena, the only answer the lawyer seemed to be able to give was

the “amicus briefs filed by numerous organizations” and his complaint that

the Eagle Forum did not first have a “conversation” with the department to

negotiate a narrowing of the scope of the subpoena.*

In other words, only vigorous opposition that entailed cost and legal
representation to multiple organizations caused the Justice Department
to withdraw its outrageous subpoena.

The lawyer for the Eagle Forum, John Graham, pointed out that FRCP 45

“imposes no such obligation” on the target to try to negotiate a “deal” with
the Justice Department. The rule requires those “serving a subpoena—the
federal government in this case—to take reasonable steps to avoid imposing
undue burden and expense on the recipient of the subpoena, and authorizes
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sanctions on a party or attorney who fails to comply,” Graham added. “Rule
45 leaves no room for a party or attorney to issue an untimely, facially
overbroad and unduly burdensome subpoena and expect to work out the
details later.”+

Here, Justice Department lawyers failed entirely to abide by their ethical
and professional duty to ensure that they do not engage in abusive discovery
that is burdensome and, as the judge said, “not reasonably calculated to
lead to the discovery of admissible evidence” as required by FRCP 26(b)
(1).*2 Judge Burke warned the department about the dire consequences of
its misbehavior:

Administrations change every four years, or at least every eight. Is the new
standard going to be that these kind of subpoenas go out in legislation to any
advocacy organization, and they want emails to their members, they want
social media posts, they want things that the group just considered in their ad-
vocacy? And that’s all the things you are asking for. Is that where you think the
Department of Justice thinks we need to go in this country? Because | promise
you this, at some point this will be aimed at the Southern Poverty Law [Center]
and the ACLU, and their efforts, as well. Is this where we need to go?*?

On October 24, Judge Burke issued an order quashing the subpoenas
served on the Eagle Forum (and the Southeast Law Institute), including the
supposedly “narrowed” subpoena.** He held that the Justice Department is
seeking “material outside the scope of discovery” that is “unlikely to reveal
or lead to any information that would help resolve the fundamental issue in
this case,” which is whether the Act “is constitutional under the Fourteenth
Amendment.”*

Moreover, “the burden of the requested material” on nonprofit organiza-
tions that are “staffed almost entirely” by volunteers “greatly outweighs any
slight relevance it may have.” Judge Burke also chastised the government
for providing “neither evidence nor argument to refute these conclusions.”
In fact, Burke said, “the Government’s eleventh-hour ‘narrowing’ of the
requested material suggests that the subpoenas, as written, are overly broad
and unduly burdensome given the limited resources of the nonparties.”*®

Conclusion

Itis clear that judges reviewing challenges to nonparty subpoenas will
have to review each such challenge on a case-by-case basis, as such issues
tend to be fact-intensive inquiries. Judges must understand, though, that
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intrusive, compelled disclosure requests such as the one issued by the
Justice Department to the Eagle Forum of Alabama are not only an unac-
ceptable burden under the applicable rules of civil procedure, but also
“likely to affect adversely the ability of the group and its members to pursue
their collective effort to foster beliefs which they admittedly have the right
to advocate.”*”

Such discovery requests to nonparties violate the First Amendment
rights of the targeted organizations to speak, advocate, associate, and
petition the government freely. The actions of nonparties who are not leg-
islators or government officials and who have no power or authority to pass
or enforce legislation are immaterial and irrelevant when the issue is the
constitutionality or legality of a particular statute. Neither the government
nor private litigants have a compelling interest that justifies such discovery
demands and the violation of fundamental rights.

Nonprofit membership organizations, regardless of ideology, should
vigorously contest these types of subpoenas and discovery requests by
immediately filing motions to quash them. Any attempt to reach an accom-
modation or negotiate a compromise will only encourage the use of such
tactics in future cases. A no-holds-barred, no-quarter-given attitude broadly
adopted by all similarly situated organizations that presents a united front
could help to short-circuit the further use and development of this type of
discovery lawfare, which, as the Supreme Court warned in 1958, endangers
the fundamental workings of our democracy.

As Judge Burke concluded in the Alabama case, he hoped that we are

“not going to go down this road with any organization in addition to Eagle
Forum.... I understand why they are here today, and they should be here
today”*® to fight this type of abusive discovery. It is lawfare at its worst.

Hans von Spakovsky is Manager of the Election Law Reform Initiative and Senior
Legal Fellow in the Edwin Meese Il Center for Legal and Judicial Studies at The
Heritage Foundation.
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