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n March 4, 2020, as the Supreme Court
heard arguments in an abortion case, Senate
Majority Leader Charles Schumer (D-NY)
Both institutional and decisional inde- stood in front of the Court’s building and shouted

KEY TAKEAWAYS

pendence are necessary for the judicial this warning:
branch to function as it was designed.

| want to tell you [Justice] Gorsuch, | want to tell

you [Justice] Kavanaugh, you have unleashed the
Threats to the Supreme Court’s indepen- whirlwind and you will pay the price. You won’t know

dence include court-packing, attacks on what hit you if you go forward with these awful
the Court and individual Justices, and

unnecessary intrusive “reforms.”

decisions.!

The whirlwind swept in on May 2, 2022. Politico

Tl sepraiian of mevens 2 s reported that, based on a leaked draft opinion in

independence should be principles to
embrace, not obstacles to be avoided in the Supreme Court would overrule Roe v. Wade?

the search for power. and Planned Parenthood v. Casey,* which had cre-

Dobbs v. Jackson Women’s Health Organization,?

ated a constitutional right to abortion. On the
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Senate floor the next morning, Schumer denounced the “Republi-
can-appointed Justices’ reported votes to overturn Roe v. Wade” as “an
abomination.”

Schumer’s 2020 threat—and the unprecedented disclosure of a draft
opinion in a pending case—are part of abroader campaign to force the judi-
ciary in general, and the Supreme Court in particular, to address issues
and decide cases that advance certain political interests. This campaign
fosters an inherently political view of the courts, tries to change the judi-
ciary’s institutional structure, threatens the Supreme Court and individual
Justices, calls for unnecessary “reforms,” and even demands that certain
Justices unlikely to vote in a favorable way be removed from certain cases
or from the Supreme Court altogether.

This Legal Memorandum examines the campaign for politicizing the
courts by, as James Madison counseled, first “recurring to principles™® about
the kind of judiciary that our liberty requires.

Principles and Powers

The Declaration of Independence identifies as a “self-evident” truth
that government exists to secure inalienable rights such as life, lib-
erty, and the pursuit of happiness, deriving the power to do so from the

“consent of the governed.” To that end, the Declaration explains, the
people have the right to organize government powers on a foundation of
key principles.

America’s Founders believed that the reward of “ordered liberty” was
worth the risks they faced in designing such a system of limited government.

“If angels were to govern men,” wrote James Madison, “neither external
nor internal controls on government would be necessary.”” The difficulty
of maintaining these controls might have been one motivation why, when
asked about the system of government he had helped establish, Benjamin
Franklin replied that it was “a republic, if you can keep it.”® President
Andrew Jackson expressed the same sentiment in his farewell address on
March 4, 1837: “But you must remember, my fellow-citizens, that eternal
vigilance by the people is the price of liberty, and that you must pay the price
if you wish to secure the blessing.”

Those controls on government include the separation of powers into
three branches with checks and balances between them, in which the
legislative branch “necessarily predominates” and the judiciary is the
“weakest” and “least dangerous branch.”" Justice Antonin Scalia wrote
that America’s Founders “viewed the principle of separation of powers as
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the absolutely central guarantee of a just government.”**> He echoed James

Madison, who wrote in The Federalist No. 47 that “[n]o political truth is

certainly of greater intrinsic value, or is stamped with the authority of more

enlightened patrons of liberty.”*® The Massachusetts Constitution affirms

that the separation of powers is the difference between a “government of
laws” and one “of men.”** By design, the judicial branch has a more limited

role than the other two; its only power is to exercise “judgment” to “say what

the law is”* and apply it to settle legal “Cases” and “Controversies.”*® That

role, in this system, means that the “complete independence of the courts”
is “peculiarly essential.”"’

Judicial Independence

In addition to the overall separation of powers, the Founders saw judicial
independence as critical to the liberty that the system of government they
designed was to promote. Attempts to manipulate the judiciary were among
the “injuries and usurpations” by the King of Great Britain that justified
the United States declaring independence in 1776.® “He has made Judges
dependent on his Will alone,” the Declaration asserts, “for the tenure of
their offices, and the amount and payment of their salaries.” Judicial inde-
pendence has also been called “the most essential characteristics of a free
society,”" the “backbone of the American democracy,”?® and one of the

“crown jewels” of our system of government.

The Constitution addressed King George III’s specific threats by provid-
ing that federal judges serve “during good Behaviour”?? and that Congress
may not diminish judicial compensation.? These steps protect elements of
the judiciary’s basic institutional independence. As the judiciary has become
more powerful than it was designed to be, however, threats to its indepen-
dence go beyond the institutional to what is often referred to as decisional
independence.** These include attempts to sway—or even coerce—the
Supreme Court to address certain issues or decide certain cases in partic-
ular ways and to demonize or delegitimize politically unfavorable decisions
and the Justices responsible for them. These efforts prioritize the outcomes
of judicial decisions and the political interests those decisions may further
rather than the process followed to reach results.

Political Agendas vs. Liberty

With its controls, limitations, and roles, our system of government is
designed to frustrate those for whom power is more important than liberty.
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For them, the separation of powers and judicial independence are restraints
to overcome rather than fundamental principles to be embraced.

Today, we see an aggressive campaign by political interests whose agenda
requires imposition by a powerful judiciary because that agenda remains
unpopular in legislatures. This campaign promotes the view that the judi-
ciary is simply another political branch, with judges empowered to interpret
and apply the law in any manner they choose in order to advance their pre-
ferred political interests. These left-wing advocates denounce unfavorable
decisions as necessarily “partisan,” demonize individual judges or Justices
deemed less likely to promote their favored interests, and even attempt to
intimidate the Supreme Court itself into changing its decisions.

This strategy is having an impact. Recent polls, for example, find that
more than 60 percent of Americans believe that the Supreme Court decides
cases primarily by politics rather than law,* while overall approval of the
Supreme Court is at its lowest level in decades.?® In addition, a growing
percentage believe that the Supreme Court, in fact, should base its rulings
on “what the Constitution means in current times.”*”

Threats to Judicial Independence

The separation of powers and judicial independence are fundamental
principles for limiting government power which, in turn, is necessary for
the liberty we have long enjoyed. Prioritizing the power to impose a polit-
ical agenda, however, views those principles as obstacles to be avoided by
utilizing different strategies.

Leaking the Draft Dobbs Opinion. Dobbs v. Jackson Women’s Health
Organization,®® argued on December 1, 2021, challenges the constitution-
ality of Mississippi’s ban on most abortions after 15 weeks of pregnancy.*
The Supreme Court has decided more than two dozen abortion cases since
creating the right to abortion in Roe, and has reaffirmed at least some aspect
of that precedent three times.?° Dobbs is significant because it directly
conflicts with Roe’s “central holding™”® that states may not ban abortion
before “viability,” or about 24 weeks. This case, therefore, invites the Court
to reexamine whether Roe should remain a valid precedent, and the draft
Dobbs opinion indicates that the answer is no.

The Politico article accompanying the draft opinion’s release reported
that at least four Justices—Clarence Thomas, Neil Gorsuch, Brett Kava-
naugh, and Amy Coney Barrett—were joining Alito in overruling Roe
and Casey, a 1992 decision that modified Roe. The draft opinion in Dobbs
explained how Roe was “egregiously wrong from the start”?? and why several
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considerations “weigh strongly in favor of overruling Roe and Casey.”** The
unprecedented breach of judicial independence by leaking an entire draft
opinion is unprecedented and ominous.

In January 1973, Time magazine reported that “the Supreme Court has
decided to strike down nearly every anti-abortion law in the land. Such laws,
amajority of the Justices believe, represent an unconstitutional invasion of
privacy that interferes with a woman’s right to control her own body.”** That
report, however, was not supposed to be a scoop; a Supreme Court clerk
informed the reporter “on the condition that he only publish his article
after the ruling was made public.”® Time just jumped the gun.

Leaking an actual draft opinion months before the opinion-writing
process is completed and the decision is made public is a different matter
and likely had multiple objectives. First, it appears aimed at actually influ-
encing the decision itself. One liberal commentator insists that “the only
[theory] that makes sense is that it came from somebody who was afraid
that this majority might not hold.”3¢ Others posit that the leak came from
someone who wanted to prevent this majority from holding by a barrage of
public criticism, upheaval, and even violence. The significance of, and likely
reaction to, such adirect and forceful opinion, however, was obvious when
Justices joined it. That decision will likely not be shaken by witnessing, a
little early, some of the public reaction that would inevitably result.

The second objective is more political. Abortion advocates have
warned for decades that the Supreme Court might overrule Roe and urged
that abortion be used as a political litmus test for political candidates. A
hypothetical is one thing; reality is another. Especially in a congressional
election year when partisan control of both the Senate and House of Rep-
resentatives could change, evidence that the Supreme Court will actually
give responsibility for abortion policy back to the people and their elected
representatives can have a real political impact.

Abortion advocates in Congress have shown that they understand this.
Last September, for example, the House narrowly passed H.R. 3755, the
Women’s Health Protection Act. This legislation purports to protect the
right to abortion legislatively should the Supreme Court withdraw con-
stitutional protection for that right.*” In February 2022, the Senate fell 14
votes short of the 60 needed to consider that legislation. Only nine days
after the Dobbs draft opinion leaked, the Senate voted again—with the same
result—on S. 4132, a nearly identical bill.>® Schumer clearly hoped that this
would help stir up the “whirlwind” that he had threatened in 2020 on the
Supreme Court steps. To that end, Schumer quickly scheduled a vote on
allowing Senate consideration of S. 4132, the Women’s Health Protection
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Act of 2022, which abortion advocates claim will legislatively protect abor-
tion rights if Roe v. Wade is overruled.

Court-Packing, Chapter 1. While the Constitution created the
Supreme Court, it gave Congress legislative authority to create “inferior”
courts,®” and Congress can determine the number of positions on any
federal court. Congress has, for example, changed the size of the Supreme
Court several times since 1789, settling on the nine seats that we see today in
1869.*° “Court-packing” refers to Congress creating additional unnecessary
Supreme Court seats that can be quickly filled with Justices likely to decide
certain cases involving particular issues in a politically favorable way. In
other words, court-packing seeks to change the Court’s decisions rather
than meet its needs.

The first attempt at court-packing was short-lived. President John Adams
and the Federalists lost the election of 1800 and, before leaving office the
next March, quickly passed the Judiciary Act of 1801. It created new lower
court positions and prospectively reduced the Supreme Court from six to
five seats by providing that the next vacancy remain unfilled. A year later, as
President Thomas Jefferson and the Democratic-Republican congressional
majority discussed legislation to repeal the Judiciary Act, Representative
John Bacon of Massachusetts proposed going a step further by adding two
or three more Supreme Court seats. Both sides soundly rejected the idea
because, as Senator Williams Wells, a Federalist from Delaware, put it, the
plan would “destroy the independence of the judges.”*

Court-Packing, Chapter 2. The second chapter in the court-packing story
is more familiar and began with the 1932 election of President Franklin D.
Roosevelt. During his first term, the Supreme Court declared unconstitutional
several significant federal laws enacted to address the Great Depression.*? In
May 1935, four days after the Court unanimously struck down the National
Industrial Recovery Act, Roosevelt held a press conference in which he criticized
the Court for refusing to interpret the Constitution “in the light of present-day
civilization.” He wanted the Court to “create or enlarge constitutional power”
so that Congress could achieve its legislative objectives.* The political ends,
in other words, would justify the creative judicial means.

The 1936 election delivered a landslide re-election for Roosevelt and
overwhelming Democratic majorities in both the House of Representa-
tives and Senate.** With that political strength, and the country in deep
economic crisis, Roosevelt decided that if the Supreme Court would not
reinterpret the Constitution to expand federal power, he would create a
Supreme Court that would. He proposed a plan that included adding up to
six more Supreme Court seats.*
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In June 1937, however, the Senate Judiciary Committee, which had a
14-4 Democratic majority, opposed Roosevelt’s bill for the same reason
that both parties had done so in 1802. The committee report identified what
everyone understood to be the objective of court-packing as “neutralizing
the views of some” justices by “overwhelm[ing] them with new members.”*
Court-packing would deliberately make institutional changes in order to
achieve decisional changes.

The Judiciary Committee recommended rejecting the bill because it
would “undermine the independence of the courts”*” and “expand political
control over the judicial department.”*® The report stated this principle
in practical terms. “Even if every charge brought against the so-called

‘reactionary’ members of this Court be true,” the report said, judicial inde-

pendence “is immeasurably more important...than the immediate adoption
of any legislation however beneficial.”+

As an aside, Roosevelt did not have to wait long to chart a new course for
the Supreme Court through the ordinary appointment process. In less than
six years, he replaced eight of the nine Supreme Court Justices appointed
by previous Presidents. These included Justices, dubbed the “Four Horse-
men,”*° who most consistently resisted changing the Constitution’s meaning
to facilitate Roosevelt’s expansive federal economic agenda. Significantly,
six of those eight nominees were confirmed without even a recorded vote.
This confirmation success suggests that while Roosevelt’s objective of chang-
ing the Court’s interpretive approach was popular, his proposed means of
achieving it, by undermining the Supreme Court’s independence, was not.

Court-Packing, Chapter 3. Unfortunately, those chapters did
not close the book on court-packing. The vigilance needed to keep
the republic designed by the Founders requires a commitment to that
design, including the separation of powers and judicial independence.
Renewed calls for court-packing, however, show that this commitment
is not universal. To that end, as Roosevelt advocated in 1937, Members
of Congress have recently introduced legislation to add four seats to the
Supreme Court.*

Similarities. The court-packing schemes promoted in 1937 and today
have three similarities and two differences. The first similarity is the most
obvious. Court-packing has a single purpose, to change the Supreme Court
in order to change its decisions on certain priority issues. Second, Roo-
sevelt framed the problem as a Supreme Court that refused to interpret
the Constitution “in light of present-day civilization,” the same view that,
according to the polls cited above, a majority of Americans now appear to
hold. Third, today as in 1937, even if the public believes that the Supreme

JUNE 8,2022 |7



LEGAL MEMORANDUM | No. 303 JUNE 8,2022 | 8
heritage.org

Court should adjust its approach to constitutional interpretation, most
Americans still oppose doing so by changing the Supreme Court as an insti-
tution. A February 1937 Gallup poll showed that Americans were evenly
divided on Roosevelt’s plan,®® and opinion trended against it thereafter.®®
Contemporary polls also show opposition to court-packing rising from 54
percent in September 2020°* to 66 percent in November 2021.5°

Differences. One difference between previous and current court-pack-
ing schemes is the support of the President. Roosevelt himself initiated
the 1937 legislation and publicly campaigned for it.>® President Joe Biden,
however, opposed court-packing as a Senator, calling it a “terrible, terrible
mistake” and a “bonehead idea.””” He also rejected court-packing during
most of the 2020 presidential campaign—even saying that it would make
the Court lose “any credibility.”*® And the Supreme Court Commission that
he appointed last year, while including a few members who had publicly
called for court-packing, not only failed to endorse court-packing, butin its
hearings and final report actually highlighted various arguments against it.*

A second difference is the involvement of outside organizations. The
American Bar Association (ABA) led a high-profile national campaign
against Roosevelt’s court-packing plan and appointed a special committee
to presentits views to the Senate Judiciary Committee. Sylvester C. Smith,
chairman of the ABA special committee, presented the results of its polling
of lawyers in every state: 86 percent of ABA members® and 77 percent of
nonmembers® opposed Roosevelt’s court-packing scheme. The primary
objection, Smith explained, was that it “violates of necessity the spirit of
judicial independence, the basis of our Constitution.”®?

Today, however, the ABA has taken no position on court-packing. This
silence contrasts sharply not only with the ABA’s 1937 opposition, but with
its strong defense of judicial independence since then. Six decades after
helping to defeat Roosevelt’s court-packing plan, for example, the ABA
created the Commission on Separation of Powers and Judicial Indepen-
dence. Its July 1997 report reflected, if anything, a greater sensitivity to new
developments that, in the commission’s view, might undermine judicial
independence, such as “increasingly strident political criticism of particular
judicial decisions and activities.”®?

While the ABA has been silent, a coalition of left-wing groups has been
calling for packing the Supreme Court so that it will produce more favor-
able decisions on a host of issues. These include union organizing, voting
rights, abortion, LGBTQ rights, climate change, health care, and the Second
Amendment.®* In other words, they want to expand the Supreme Court for
the very reason that Congress and the American people rejected doing so
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in the past: to remove judicial independence as an obstacle to a judicially
imposed political agenda.

Threatening the Supreme Court. Roosevelt’s advocacy for a different
interpretive approach by the Supreme Court came in reaction to decisions
that had already been made. Today, advocates are threatening to pack the
Supreme Court if it does not decide pending cases to their liking.

In August 2019, for example, five Democratic Senators filed a friend-of-
the-court brief in a case that, in its current form, challenges New York’s
requirement that law-abiding citizens have “proper cause” to carry a fire-
arm outside the home without a license.®® The Senators’ brief closed with
these ominous words:

The Supreme Court is not well. And the people know it. Perhaps the Court can
heal itself before the public demands it be “restructured in order to reduce the
influence of politics.” Particularly on the urgent issue of gun control, a nation
desperately needs it to heal.e

This statement reflects the current campaign against judicial indepen-
dence in two ways. First, it implies that unfavorable decisions necessarily
result from “the influence of politics.” The possibility that an impartial
interpretation and application of the Second Amendment would lead to
an unfavorable outcome simply does not exist.

Second, these Senators claim that the public “knows” this but neither
offer evidence nor even say what they mean by this statement. This fram-
ing appears aimed at tapping into a view that this campaign to undermine
judicial independence deliberately promotes, that the Supreme Court and,
by extension, other courts decide cases based on politics rather than the law.

Third, this brief, like the campaign it represents, cloaks its threat as a
more innocuous call for “restructuring,” as if its authors seek simply to
rearrange what exists rather than create something entirely new. If they
really thought that court-packing would “heal” the Supreme Court, how-
ever, these Senators would have co-sponsored the Judiciary Act of 2021,
the current bill that would add four seats to the Supreme Court. None of
them has done so.

Threatening Supreme Court Justices. According to the American Bar
Association, judicial independence “means that judges are not subject to
pressure and influence and are free to make impartial decisions based solely
on fact and law.”®” The ABA commission’s 1997 report warned about “highly
critical remarks by the...then Majority Leader of a particular decision.”®® As
noted above, current Majority Leader Schumer took to the Supreme Court
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steps 23 years later with an even more direct threat to Justices whom he
identified by name.

The spin following Senator Schumer’s threat was more than a little
strained. His spokesman claimed, for example, that by referring to “Gor-
such” and “Kavanaugh,” and by using “you” seven times in two sentences,
Senator Schumer was really speaking to Republican Senators about the
election that was, at the time, still eight months away.® The media were not
fooled, reporting that Schumer’s threat was directed squarely at “President
Donald Trump’s court appointees.””® The next day, then-Majority Leader
Mitch McConnell (R-KY) stated the obvious:

There is nothing to call this except a threat, and there is absolutely no question
to whom...it was directed. Contrary to what the Democratic leader has since
tried to claim, he very, very clearly was not addressing Republican lawmakers
or anyone else. He literally directed the statement to the Justices by name.”*

The 1997 ABA commission’s report appears prescient in another way,
warning that “strident criticism” might be followed by calls for certain
judges to resign or be impeached.” In March 2022, Representative Alex-
andria Ocasio-Cortez (D-NY) demanded that Justice Clarence Thomas
resign from the Supreme Court or face impeachment for declining to make
ablanket recusal commitment from any case related to the 2020 election or
the events of January 6, 2021.” Similar demands escalated with news media
reports that the justice’s wife, Virginia “Ginni” Thomas, had exchanged text
messages with then-White House Chief of Staff Mark Meadows regarding
efforts to resist accepting the 2020 election results.”™

Justice Thomas had declined to recuse himself from a case titled Trump
v. Thompson.” Former President Donald Trump sought to assert executive
privilege to prevent disclosure by the Archivist of the United States of cer-
tain presidential records to the House committee investigating the events
of January 6, 2021. Thomas was the lone dissent from the Supreme Court’s
8-1 decision refusing to put that disclosure on hold while its underlying
legality was litigated.” Ginni Thomas was not involved in that case, and
the legal issues concerning executive privilege had nothing to do with her.
Her text messages did not mention the Supreme Court in general or Justice
Thomas in particular.”” The federal judicial recusal statute’”® makes clear
that judges recuse themselves from individual “proceedings,” not general
subject matter—and none of the statutory criteria applied to this case. Jus-
tice Thomas had no reason not to do his judicial duty as he would in any
other case.”
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Any mention of impeachment is even more reckless. A legitimate and
reasonable decision whether to recuse from a particular case means the
Justice is doing his sworn duty—the opposite of anything for which he could
be impeached. Similarly, a spouse’s views or activities that are entirely
divorced from any specific case not only do not require recusal, but they
hardly support a claim that a Justice has committed “Treason, Bribery, or
other high Crimes and Misdemeanors,” the Constitution’s sole impeach-
ment standard.®’ Ocasio-Cortez no doubt would prefer that Thomas was
not on the Supreme Court, but her demand, while perhaps serving purely
political purposes, is completely unconnected to the Constitution that she
has sworn to support and defend.

Calls for Court “Reform.” Eighty-five years ago, Attorney General
Homer Cummings testified before the Senate Judiciary Committee in favor
of Roosevelt’s court-packing plan. He said:

The question of judicial reform is not a new one. Eminent judges, lawyers,
statesmen, and publicists over periods of many years have complained of the
defects of our judicial system and have sought to find remedies.®

Court reform ideas or proposals come from many sources and take many
forms.?? Framing policy or institutional change in terms of “reform” implies
that a problem already exists that needs a solution. Sometimes, however,

“reform” turns out to be cover for the same objective as court-packing:
manipulating the courts to achieve more favorable decisions. In 1997, the
ABA warned about this as well, its report listing increasing calls for “con-
gressional micro-management of the judiciary” as a potential threat to
judicial independence.®®

This kind of campaign is underway today. The Judiciary Accountability
Act,®* for example, would create a commission within the judicial branch
to monitor such things as “employee metrics and demographics” and the

“workplace climate and culture in the judicial branch.” The President alone
would choose three of the commission’s 16 members, and they would choose
four others. The judiciary, however, would not appoint a single commission
member without the approval of, or consultation with, both the legislative
and executive branches.

On April 27, 2021, the House Judiciary Subcommittee on Courts, Intel-
lectual Property, and the Internet held a hearing titled “Building Confidence
in the Supreme Court Through Ethics and Recusal Reforms.”® The title
implied that “confidence” in the Supreme Court has already been destroyed
and that its restoration requires such “reforms.” This campaign takes
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advantage of the fact that the public knows little about our system of gov-
ernment in general, and about the judiciary in particular. The latest annual
survey by the Annenberg Public Policy Center, for example, showed:

Only a bare majority of Americans could name the three branches
of government;

¢ One-third knew the length of House and Senate members’ terms;

e Nearly one-fifth could not name a single right protected by the First
Amendment; and

¢ Nearly one-fifth believed that Supreme Court decisions decided by a
5-4 margin are sent to Congress “for reconsideration.”®¢

A public that knows little, or misunderstands a lot, about how the judi-
ciary works and the specific role it plays in our system of government will
be open to rhetoric suggesting that unfavorable Supreme Court decisions
come from “unethical” justices. In other words, it is too easy to foster the
belief, sure to destroy the “perceived legitimacy of the courts,”® that they
are “composed of unelected judges free to write their policy views into law.”8®

Conclusion

Judicial independence is more important, and the explicit and subtle
threats to it are more troubling, than ever. Undermining judicial indepen-
dence would disable this feature of our system of government that is so vital
to its purpose of securing inalienable rights. Court-packing, threatening
the Supreme Court, attempting to demonize individual Justices, and other
strategies reject—and may permanently destroy—what the Founders knew
was “peculiarly essential” to this system of government that has provided
unparalleled liberty.

Thomas Jipping is Senior Legal Fellow in the Edwin Meese Il Center for Legal and Judicial
Studies at The Heritage Foundation.
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