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Using Public Nuisance Law to
“Solve” the Opioid Crisis Sets
a Dangerous Precedent
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KEY TAKEAWAYS

The opioid crisis is a serious problem,
but states and trial lawyers are pursuing
improper public nuisance claims against
companies that followed applicable laws.

When opioids are manufactured, dis-
pensed, prescribed, and used properly,
they can provide relief to those suffering
from chronic or acute pain.

The solution to this crisis should lie with
the political branches of government, not
with the courts through ill-advised public
nuisance lawsuits.

n November 9, 2021, by a five-to-one vote, the
Oklahoma Supreme Court overturned a $465
million opioid public nuisance judgement that
had been rendered in favor of the State of Oklahoma
and against Johnson & Johnson by a state court judge
following a bench trial.! The state filed the lawsuit
against Johnson & Johnson, Purdue Pharma, and Teva
Pharmaceuticals claiming that they created a public
nuisance when they manufactured, marketed, and
sold opioids as an effective painkiller, that they were
or should have been aware of dangers associated with
opioid abuse and addiction, and that they should have
warned the public about these dangers. Prior to trial,
Purdue Pharma and Teva settled with the state, agree-
ing to pay $270 million and $85 million, respectively.
In overturning the verdict, the Oklahoma
Supreme Court majority stated that while the state’s
nuisance statutes have been applied to unreasonable
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conduct that interferes with and endangers the public’s health and safety,
the application of those statutes has been limited to conduct that is crimi-
nal or that affects public property. The court continued that “applying the

nuisance statutes to lawful products as the State requests would create

unlimited and unprincipled liability for product manufacturers....” Like

gun manufacturers, pharmaceutical companies have no control over
those who sell (in the case of guns) or prescribe (in the case of opioids)

their products and whether those who obtain them use them properly
or abuse them.

This decision followed closely on the heels of a “tentative decision” that
was rendered on November 1 by a Superior Court judge in California against
several local governments and in favor of four large pharmaceutical com-
panies, concluding that the governments had failed to prove how many
medically unnecessary prescriptions had been written as a result of the
manufacturers’ alleged misleading marketing efforts and whether and how
much such prescriptions had contributed to a public nuisance.?

But the news has not been all good for the pharmaceutical companies. On
Tuesday, November 22, 2021, a federal jury in Cleveland, Ohio, following a
six-week trial presided over by Judge Dan Polster, found that CVS Health,
Walmart, and Walgreens, three of the nation’s largest pharmacy chains, cre-
ated a public nuisance that substantially contributed to the opioid crises in
two northeastern Ohio counties (Lake and Trumbull) when the pharmacies
overlooked so-called red flags when filling certain opioid subscriptions.

Mark Lanier, the well-known trial lawyer who was hired by the counties
torepresent them in the Cleveland trial, acknowledged that the number of
opioid prescriptions had declined in recent years primarily as a result of
greater oversight and revised corporate guidelines, that the defendants had
dispensed a comparatively small volume of the opioids that ended up in the
community, and that many of those who died did so from overdoses of illegal
street drugs such as heroin and fentanyl after the supply of prescription
opioids dried up.®? Nonetheless, Lanier persuaded the jury that these deaths
were the foreseeable result of the pills that the defendants had dispensed
and that the defendants therefore should be held responsible for the public
nuisance created by opioids.

It will now be up to Judge Polster, whose conduct throughout the trial*
seemed to heavily favor the plaintiffs® and who has already been rebuked by
the U.S. Court of Appeals for the Sixth Circuit for rulings he made in con-
nection with this case,® to determine how much money to award in damages
to the two counties. Judge Polster is also overseeing a vast swath of other
pending federal opioid cases, which have been consolidated and transferred
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to the Northern District of Ohio and subsequently assigned to him for pre-
trial coordination by the Judicial Panel on Multidistrict Litigation under
the MDL process.”

Last summer, Walgreens, Rite Aid, CVS, and Walmart settled with two
New York counties (Nassau and Suffolk) for a combined $26 million. In the
Ohio case, Rite Aid and Giant Eagle, a regional chain, settled before trial for
an undisclosed amount of money.? Also last summer, Johnson & Johnson
and three large drug distributors (McKesson, Cardinal Health, and Amer-
isourceBergen) entered into a $26 billion settlement to resolve claims that
had been filed by several states,” although at least one state attorney general,
Bob Ferguson of Washington, characterized this eye-popping amount as

“not nearly good enough for Washington” and has now gone to trial in his
own case in state court in Seattle.”

These are foreboding signs for those who are involved in the pharma-
ceutical industry. There are still thousands of lawsuits pending nationwide
seeking billions of dollars as reimbursement from opioid manufacturers
and pharmacies," which are viewed as deep-pocket defendants by state,
local, and tribal governments'? and by the trial lawyers who frequently are
filing these cases on behalf of governmental clients seeking reimbursement
for the costs of drug treatment, medical care, and associated law enforce-
ment premised on this same public nuisance theory.

As the public is well aware, the opioid crisis shows no signs of abating.'®
Itis a serious societal problem, to be sure.”* More than 100,000 Americans
died of drug overdoses—up more than 70 percent from the previous year
and more than the combined total of fatalities from car crashes and gun vio-
lence—over the past 12 months and for the first time in our nation’s history.
While many of these overdose deaths were fentanyl-related, the number of
overdose deaths attributable to natural and semi-synthetic opioids, includ-
ing prescription pain medication, also increased.

The wave of lawsuits that are being filed and the legal theories that are
being utilized raise serious questions and have implications that extend
well beyond any attempt to “solve” the opioid crisis. What is going on here?

Common-law torts involving products that were defectively designed
or manufactured or that fail to warn consumers about known potential
dangers are well established, providing plenty of incentives for manufactur-
ers and retailers to avoid such harms and providing redress to consumers
who are injured by improper warnings or defectively designed or manu-
factured products.

But this is different. Nobody claims that the opioids that were produced
by these companies or sold by these pharmacies were defective. Nor does
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anybody claim that they were dispensed without a doctor’s prescription or
a label warning of potential side effects. These are not traditional product
liability lawsuits;'® rather, these lawsuits are alleging that the defendants
should be made to pay for the ongoing harms caused by a public nuisance
that they created with legal, licensed, and heavily regulated products.
What are public nuisance laws, and should they be applied to companies
that manufacture and dispense a legitimate, non-defective product that has
been deemed safe and efficacious for its intended use by the U.S. Food and
Drug Administration (which also regulates advertisements for prescription
drugs)'® and that has been ordered by physicians who have been licensed"”
to prescribe them and who are regulated by the U.S. Drug Enforcement
Administration (DEA) and state licensing and regulatory bodies?

Public Nuisance Law: The “impenetrable Jungle”

The tort of nuisance developed as a common-law crime in England early
in the 12th century and was later adopted in the United States.’® Although
the precise definition may vary from state to state, the term “public nui-
sance” generally refers to unreasonable conduct, such as discharging sewage
or other toxic effluence, housing diseased animals, or improperly storing
explosives in a public area, that interferes with the health, safety, comfort,
and peace of the public or other rights held in common by all members of
the community."

In contrast, the term “private nuisance” refers to unreasonable conduct
that adversely affects the private rights or interests of an individual or iden-
tifiable group of individuals. Some conduct, of course—such as a factory
that discharges noxious material that pollutes the air or water enjoyed not
only by the owners of the adjoining properties, but also by the entire town
or city—can constitute both a public nuisance and a private nuisance.

The ambiguity surrounding the contours of what constitutes a public
nuisance led esteemed scholars William Prosser and W. Page Keaton to
refer to public nuisance law as an “impenetrable jungle” that has grown over
time.2° This is due in no small measure to the creativity of trial lawyers who
have urged judges to expand the definition from conduct that interferes
with a right common to all members of the public to conduct that ends
up harming a large number of private individuals: in other words, from a
tort that is collective in nature to one that is individual in nature. This is
significant because a product such as a prescription drug may be used by a
lot of people, some (or even many) of whom may suffer harm, but any harm
suffered through the use of that product does not interfere with a collective



LEGAL MEMORANDUM | No. 294 DECEMBER 20, 2021| 5
heritage.org

public right.? In this manner, trial lawyers have managed to persuade a
number of judges to effectively eliminate the distinction between a private
nuisance and a public nuisance.

How did we arrive at this moment in which public nuisance claims have
become the primary vehicle of pursuing opioid claims brought by states
and local governments? Much of that starts with the trial lawyers who have
helped to make a muddle of private and public nuisance. In the trial lawyers’
conception of nuisance claims, almost anything can be couched as a public
nuisance, and trial lawyers stand to gain a huge windfall in contingency
fees without having to comply with class action rules if they are successful
in persuading a state, city, or county government to let them litigate on its
behalf. Moreover, because the opioid crisis is ongoing, trial lawyers do not
have to worry about statutes of limitations, laches (unreasonable delays),
or other defenses that might apply to other tort actions.

For elected, resource-constrained officials, giving trial lawyers free rein
to file and conduct lawsuits in the name of the public can prove tempting,
giving them the chance to mulct out-of-state companies for their commu-
nity while earning the ability to tell their constituents that they are doing
something to address areal or perceived crisis—which is far easier and less
costly than having to enact legislation to deal with a societal problem. But
trying to squeeze money out of legitimate companies that have not vio-
lated the law and are manufacturing a non-defective, legal product merely
because that product has some association with the crisis is a Devil’s bargain,
as recent opioid case decisions have made clear.

In order to constitute a public nuisance, the challenged conduct must
be unreasonable, and any harm must be foreseeable. Here the manufac-
turers and dispensers of opioids have complied with all applicable laws
and regulations. There are at least two intervening third parties?® in this
chain of events: the doctors (and it seems there was a passel of them) who
misprescribed these drugs and who were negligent in monitoring patient
use and the many users who abused them. The proposition that pharma-
ceutical companies and pharmacies should have foreseen that, although
they complied with applicable law, doctors would misprescribe these drugs
on a massive scale and that their “patients” would rampantly abuse them
is dubious, to say the least.

The responsibility for policing doctors to make sure that they are not
overprescribing prescription drugs lies with the DEA and the states, not
with drug manufacturers or pharmacies. Even if one could fault the mar-
keting efforts of some of the drug manufacturers regarding the propriety
of prescribing opioids to address chronic pain and the associated risks of
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addiction, there is no reason whatsoever to blame pharmacies for those

efforts. Some pharmacies may suspect that a prescription drug is being

overly prescribed, but their ability to question the propriety of a prescribing
physician’s conduct is limited. Several states have laws specifically requiring

pharmacies to fill prescriptions when they have been issued by a licensed

physician.?® Pharmacists have also been sued for refusing to fulfill a pre-
scription for a controlled substance.**

Opioid addiction is obviously a very real public health crisis that has
caused great misery and death to many in our country. However, the opioids
that are manufactured by established drug manufacturers and dispensed by
licensed pharmacies are legitimate products that, when prescribed and used
properly, can bring relief to those who suffer from chronic or acute pain.
The same can be said of gun manufacturers (gun violence has increased
alarmingly and caused misery and death to many); oil companies (climate
change is perceived by many as an existential threat); and other retailers
who produce and sell legal products that, when used properly by law-abiding
citizens, save lives, lift people from poverty, and are of great use to society.*

Expanding the Reach of Public Nuisance Law

Nor is this a new tactic.?® Trial lawyers have been trying to expand the
reach of public nuisance laws for some time, with the most aggressive efforts
involving the use of public nuisance as an ideological weapon against indus-
tries related to climate change and firearms.

In the 1990s, the attorneys general of 46 states, five U.S. territories, and
the District of Columbia filed a public nuisance lawsuit against several of the
largest cigarette manufacturers. Rather than test the limits of this theory
of liability, the defendants settled, agreeing to pay $246 billion and further
agreeing to restrictions on the sale and marketing of tobacco products.?” The
unprecedented and unmitigated success of this litigation provided plenty
of incentives to trial lawyers to test the boundaries of public nuisance law,
and they have taken up that mantle with gusto.

We have already seen states, cities, and localities—represented by trial
lawyers who have negotiated hefty contingency fee arrangements—file law-
suits utilizing a public nuisance theory of liability against energy companies,
seeking billions of dollars in damages to abate the harm caused by climate
change?® even though the Supreme Court of the United States held in AEP
v. Connecticut, in a 2011 opinion written by Justice Ruth Bader Ginsburg,
that the Clean Air Act preempts public nuisance torts against corporations
that emit greenhouse gases.?
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We have also seen several public nuisance lawsuits filed against firearms
manufacturers and distributors even though Congress in 2005 passed the
Protection of Lawful Commerce in Arms Act, which, with limited exceptions,
provides immunity to firearm and ammunition manufacturers and sellers from
civil or administrative claims “resulting from the criminal or unlawful misuse”
of firearms or ammunition.* These lawsuits have met with mixed success.*

Trial lawyers also have brought public nuisance theories of liability to
bear against vaccines, leading ultimately to action by Congress. As chroni-
cled by the Centers for Disease Control and Prevention:

During the mid-1970s, there was an increased focus on personal health and more
people became concerned about vaccine safety. Several lawsuits were filed
against vaccine manufacturers and healthcare providers by people who believed
they had been injured by the diphtheria, pertussis, tetanus (DPT) vaccine. Dam-
ages were awarded despite the lack of scientific evidence to support vaccine in-
jury claims. As a result of these decisions, liability and prices soared, and several
vaccine manufacturers halted production. A vaccine shortage resulted and public
health officials became concerned about the return of epidemic disease.??

Congress responded by passing the National Childhood Vaccine Injury
Act, which established a compensation fund for those who suffered injuries
from certain vaccines while eliminating the potential liability of manufac-
turers and ensuring a stable supply of those much-needed vaccines.*

Recently, the Earth Island Institute, an activist environmental group, has
filed a series of lawsuits against food, beverage, and consumer goods companies
that utilize plastic products and packaging, seeking to hold them responsible
for their alleged contribution to polluting oceans and other waterways.*

Where will this end? If courts allow lawsuits premised on a public nuisance
theory to proceed in the opioid space against companies that sold licensed,
regulated products into channels that included a complex series of intermediates,
there will likely be no end to the number of lawsuits filed by trial lawyers and
liberal activists against the manufacturers and distributors of lawful products
that have the potential, if misused or abused, to cause harm and that, at least
in some circles, have become unpopular. As one court succinctly put it:

All a creative mind would need to do is construct a scenario describing a
known or perceived harm of a sort that can somehow be said to relate back to
the way a company or an industry makes, markets and/or sells its non-defec-
tive, lawful product or service, and a public nuisance claim would be conceived
and a lawsuit born.®
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The end goal of those who are filing such lawsuits—and the likely result of
those lawsuits—will be to shake down these companies in order to pad the
pockets of trial lawyers and cause manufacturers to stop making and distrib-
utors to stop selling legal products that are utilized legitimately by millions
of law-abiding people. Unable to prevail at the ballot box or to persuade
their elected representatives to pass legislation to help them accomplish
their goals, activists are pursuing their agenda of trying to effectively ban
things they don’t like through the courts. Were that to happen, millions
of people who wish to exercise their Second Amendment rights to defend
themselves or who seek a prescription for medications that will help to
relieve their acute or chronic pain will be left out in the cold.

Conclusion

In 2019, Judge Thomas Moukawsher dismissed a public nuisance law-
suit that had been filed by 37 municipalities in Connecticut against 25 drug
companies. In doing so, he stated that were he to allow the case to proceed,
it “would risk letting everyone sue almost everyone else about pretty much
everything that harms us.” He concluded that “it might be tempting to wink
at this whole thing and add pressure on parties who are presumed to have
lots of money and moral responsibility. Maybe it would make them pay
up and ease straining municipal fiscs across the state. But it’s bad law.”*®
Precisely so.

The opioid problem, like increasing gun violence, is indeed a crisis and a
matter of great societal concern. Yes, there are some real culprits who fueled
the problem by committing criminal acts, including doctors who overpre-
scribed opioids even when they were contraindicated and outside the scope
of their legitimate medical practice® and some drug manufacturers who
intentionally misbranded drugs® or bribed physicians to overprescribe opi-
oids.* But laying the blame at the feet of companies that followed applicable
laws and that produced and dispensed a legitimate and highly regulated
product is not only a mistake; it sets a dangerous precedent. The “solution”
to this crisis should lie with the political branches of government, not with
the courts through an unwarranted expansion of the law of public nuisance.

John G. Malcolm is Vice President of the Institute for Constitutional Government, Director
of the Edwin Meese Il Center for Legal and Judicial Studies, and Ed Gilbertson and Sherry
Lindberg Gilbertson Senior Legal Fellow at The Heritage Foundation.
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