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KEY TAKEAWAYS

Originalism demands respect for the
moral perspective of the Founding gener-
ation that ratified our Constitution and the
succeeding generations that amended it.

Proposals like court-packing and living
common goodism, based on the notion
that judicial decisions should be driven
by substantive outcomes, under-

mine rule of law.

Our country needs to be weaned from
judicial supremacy and to return the judi-
ciary to the modest role that our Founders
envisioned for it.

hank you for inviting me to deliver the Joseph
Story Lecture. Delivering this lecture rep-

resents a singular honor for many reasons:

It is named after Story, one of our greatest justices
and constitutional scholars; the late Judge Robert
Bork delivered the inaugural lecture; and my Circuit
Justice and friend, Clarence Thomas, delivered the
lecture five years ago. Above all, the honor comes with
its association with last year’s lecturer, Ed Meese, for
whom the Center that sponsors this lecture is named.
I doubt I would be here tonight or would have ever
been appointed a federal judge or a state attorney gen-
eral were it not for Ed Meese. We first met 35 years ago
when I was alaw student at Tulane University where
then-Attorney General Meese delivered an address
entitled The Law of the Constitution.! Our student
chapter of the Federalist Society hosted a reception
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in his honor that evening. And he later permitted me, as editor in chief, to
publish his address in the Tulane Law Review.

Both before and after that formative experience, Ed Meese influenced
my career in countless ways. When he launched “the Great Debate” about
interpreting our Constitution in a speech to the American Bar Association
in 1985, Ed Meese turned the attention of all judges, lawyers, scholars, and
students to the case for originalism.? He persuaded me and others that
judges—indeed, all branches of government, both federal and state—are
bound by the original meaning of the Supreme Law of the Land. He nur-
tured the Federalist Society and inspired me to help found lawyers’ chapters
throughout the Deep South and to become active in its practice groups.

He also inspired me to pursue a career of public service. When Jeff Ses-
sions was elected Attorney General of Alabama, he appointed me to serve
as adeputy attorney general. Ed Meese served as a role model for both of us
and as abond between us. Sessions had served as a United States Attorney
while Meese led the Department of Justice. Sessions knew about the Tulane
speech and my role in publishing it, and he knew about my association with
the Federalist Society. That knowledge led him to pluck me from a private
law firm, practicing commercial litigation in Birmingham, and to make me
his chief constitutional lawyer. When the voters later elected him to the
Senate, Sessions persuaded the governor to appoint me, despite my youth,
to finish his term as state attorney general. And that opportunity led me to
renew my friendship and collaboration with Ed Meese.

Five years ago, Heritage invited me here to tell a backstory about the
Tulane speech,? but tonight I want to tell another story about Ed Meese. It
involves my former career in politics and offers a nice segue for my topic
this evening.

After the governor appointed me to serve as state attorney general, the
voters elected me to that office. Ed Meese and Bill Barr served as hosts for a
fundraiser for my first campaign. And no Republican contested my nomina-
tion. But the governor who appointed me lost his reelection bid, which made
for a tough general election for me against a Democratic opponent who
endorsed me four years later in my reelection. In that reelection campaign,
adistrict attorney threatened to run against me in the Republican primary.
He told the press that I had not been a partisan attorney general, as if that
charge was somehow disqualifying.

Despite my alleged failures as a partisan, my campaign was able to enlist
support from prominent leaders of the Grand Old Party following my ser-
vice as President George W. Bush’s state campaign chairman. Both Senator
Sessions and Senator Richard Shelby endorsed me. But my campaign
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wanted something even more valuable for sending my potential opponent
a message: an endorsement from President Ronald Reagan’s friend and
Attorney General, Ed Meese.

So I called Meese’s office and told his assistant that my campaign was
mailing a brochure to 40,000 Republican households and wanted to include
a cover letter of endorsement and fundraising appeal from Mr. Meese. She
scoffed, telling me he was unlikely to provide such aletter, but she promised
to ask him. Then she called back astonished. She said that he always declined
these kinds of requests but that he immediately agreed to do it for me. Soon
after that endorsement, the district attorney decided to run for Congress
instead. And the letter’s request for donations more than paid for the mailing.

Originalism: “The Sense of the Terms, and
the Intention of the Parties”

Ed Meese supported my political campaign because he knew that we
shared a belief that the Constitution—indeed, the rule of law—transcends
politics and that originalism secures our constitutional tradition of the rule
of law. In his 1985 speech to the Federalist Society, he quoted the justice
for whom this lecture is named, Joseph Story: “The first and fundamental
rule in the interpretation of all instruments is, to construe them accord-
ing to the sense of the terms, and the intention of the parties.”* He quoted
James Madison, who argued that if “the sense in which the Constitution
was accepted and ratified by the nation...be not the guide in expounding it,
there can be no security for a consistent and stable, more than for a faithful,
exercise of its powers.” And Thomas Jefferson: “Our peculiar security is in
the possession of a written Constitution. Let us not make it a blank paper
by construction.”®

Meese explained that originalism was “[a] jurisprudence that seeks
fidelity to the Constitution...not a jurisprudence of political results.”” He
maintained, “It is very much concerned with process, and it is a jurispru-
dence that in our day seeks to de-politicize the law.”®

Fortunately, Ed Meese succeeded in persuading countless Americans,
including judges, scholars, and lawyers, about the rightness of originalism,
but our constitutional order faces renewed threats today—both from the
left and from the right. Advocates on both ends of the political spectrum
now champion previously discredited ideas for politicizing the law.

¢ Ontheleft, some threaten court-packing to secure a jurisprudence of
liberal political results.
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¢ On theright, some call for a jurisprudence of conservative political
results— so-called common-good constitutionalism,” common good
originalism,'® or what I call living common goodism."

These proposals threaten the rule of law—the linchpin of constitution-
alism and the common good.

The rule of law serves as a bulwark against the arbitrary abuse of power.
It demands equality before the law so that no person or official is above the
law. Judicial decisions rendered impartially, doing equal right to the poor
and to the rich, secure the rule of law. And proposals like court-packing and
living common goodism, premised on the notion that judicial decisions
should be driven by substantive outcomes, undermine the rule of law.

Threat from the Left: The Perils of Court-Packing

Consider first the perils of court-packing, where American history
teaches valuable lessons. The earliest lesson came in the aftermath of the
election 0of1800. After President Jefferson and his supporters won control of
the executive branch and Congress, the Federalists, in alame-duck session,
enacted a judiciary act that created new judgeships and ended circuit-riding
for Supreme Court justices.'? But the Jeffersonians repealed that law after
taking office because they understandably perceived that the Federalists
had packed the judiciary with their political supporters—the so-called
midnight judges.”® Congress also cancelled the next terms of the Supreme
Court."* And Jefferson refused to deliver several judicial officers’ commis-
sions,"” which led to the landmark decision in Marbury v. Madison,' Chief
Justice John Marshall’s unanimous opinion that dismissed the case for lack
of jurisdiction and avoided embroiling the Court in a political conflict.

The lesson from the Jeffersonian era is that court-packing may last only
so long as its supporters win elections. And the inevitable political battle
to either undo or preserve it will roil the nation afterward, disrupt judicial
administration, and threaten public confidence in the judiciary.

When President Franklin Roosevelt a century later resurrected the idea of
court-packing, he failed spectacularly. On the pretense of assisting an aging
Court with a growing backlog, he proposed adding a justice to the Court for
every member over 70 years old, an idea Justice James McReynolds iron-
ically had suggested decades earlier when he served as Attorney General."”
As Chief Justice Rehnquist later described it, “The proposal astounded the
Democratic leadership in Congress and the nation as a whole.”® And it has
been a discredited idea ever since then, at least until as of late.
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Four years ago, I publicly opposed a similar proposal from the right. In
the first year of the Trump Administration, a prominent originalist law pro-
fessor published a proposal to create hundreds of new federal judgeships as
away of “undoing” President Barack Obama’s judicial legacy.” I published
an op-ed in The New York Times opposing it.>° My op-ed explained, “The
judicial conference regularly monitors caseloads and surveys courts about
needs for new judgeships,”® and the professor’s argument that the federal
courts were overwhelmed by heavy caseloads was false. Since then, Ron
Cass has published an excellent review of the relevant data and urged “cau-
tion in adding judgeships to the federal courts,” even to the modest extent
recommended by the judicial conference.?*

My op-ed argued that it “makes no sense to expand...federal courts to
serve a political agenda.”?® The op-ed explained, “Although presidents of
different parties have appointed federal judges, circuit courts regularly
decide appeals unanimously in more than 95 percent of cases and affirm
a vast majority of district-court rulings.”** And it argued, “One of the hall-
marks of the federal judiciary is that it proves its devotion to the rule of law
by resolving most of its cases without any political disagreement.”?®

Fortunately, that court-packing proposal went nowhere. Other origi-
nalist law professors opposed it. Neither the President nor any Member
of Congress supported it. And the professor who published it, to his credit,
soon afterward removed it from the Social Science Research Network.

Since then, another election has changed the political landscape, and
some activists on the left now want to pack the Supreme Court and perhaps
other federal courts. And some members of Congress agree.

But Justice Stephen Breyer recently made a strong case against
court-packing in his Scalia Lecture at Harvard Law School.?® Justice
Breyer argued that judges are not “junior varsity politicians”?” and that

“jurisprudential differences, not political ones, account for most, per-

haps almost all, of judicial disagreements.”?® As he explained, “[S]ome
judges emphasize text and history; some emphasize purposes and conse-
quences.”” He predicted, “[I]f the public comes to see judges as merely
‘politicians in robes,” its confidence in the courts, and in the rule of law
itself, can only decline.”®® And he warned that “the Court’s authority can
only decline, too, including its hard-won power to act as a constitutional
check on the other branches.”®

Justice Breyer is right. Americans should heed his words. And we can
help him promote the rule of law by resisting, with equal fervor, an attack
on sound constitutional interpretation from the political right.
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Threat from the Right: Living Common Goodism

Recently, some academics and commentators have called for what they
describe as “[a] truly conservative jurisprudence”* to replace originalism.
They contend that originalism entails a “hollow positivism” and produces

“a denuded jurisprudence that solely relies on proceduralist bromides.”?
They propose that the “substantive ends” of a “naturally ordered[] common
good...ought to imbue constitutional interpretation.”** And they defend
their position with “whataboutism” by saying that “the Left” has “ha[d] no
problem in defining law in terms of moral purpose and the common good
as they are pleased to define it.”*

The proponents of living common goodism are wrong. Originalism is
not a morally empty jurisprudence. And the Constitution gives federal
judges no authority to fashion a jurisprudence of living common goodism
to achieve conservative political results; indeed, fashioning that sort of
jurisprudence would be lawless and contrary to natural law.

Originalism demands respect for the moral perspective of the Founding
generation that ratified our Constitution and for the succeeding genera-
tions that amended it. As Robert George has observed, “the fabric and
theory of our Constitution embodies our founders’ belief in natural law
and natural rights.”3¢ That perspective was reflected first in the Declaration
of Independence when they asserted their right to self-government—the
right of “one People...to assume among the powers of the earth, the sep-
arate and equal station to which the Laws of Nature and of Nature’s God
entitle them”*”—and their understanding “that all men are created equal,
that they are endowed by their Creator with certain unalienable Rights.”*
It was reflected in the preamble to the Constitution where “We the People”
sought to “establish Justice” and to “secure the Blessings of Liberty.”*’ But
respecting that moral perspective does not mean federal judges have gen-
eral authority to use natural law to achieve conservative ends or to enforce
natural rights unmentioned in the Constitution.

The Founders’ moral perspective about the nature of man and of gov-
ernment matters to an originalist when interpreting the natural rights
expressly protected by the Bill of Rights. The Founding generation
understood those constitutional rights—for example, the free exercise
of religion, the freedom of speech and of the press, the right to assemble,
and the right to keep and bear arms for self-defense—to be what Patrick
Henry called “the rights of human nature.”*° And they understood that an
individual could not exercise a natural right in a way that would violate
another’s natural rights.
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So, as Philip Hamburger has explained, the Founding generation under-
stood that an individual enjoyed no right to “exercise his natural right of
free speech in a way that injured another individual in his natural right
to his reputation.”* The Founding generation understood that obscene,
fraudulent, or defamatory speech lacked constitutional protection.* They
distinguished liberty from license, understanding liberty to be the free-
dom to do what is morally right.** They were not libertarians. An originalist
would seek to understand this historical perspective in discerning the orig-
inal meaning of the Bill of Rights.

Many experts in natural law argue persuasively that it supports origi-
nalism. Jeff Pojanowski and Kevin Walsh put it this way: “[T]he classical
natural law tradition of legal thought...supplies a solid jurisprudential foun-
dation for constitutional originalism in our law today.”** They explain that

“constitutional law ought to be applied in an originalist way as long as the
framers’ constitution remains accepted by us as the kind of written positive
law the framing generations authoritatively made in order to secure for our
society the human goods that they sought to secure for theirs.”*

That conclusion should not be surprising because, as Robert George has
explained, “the American founders were firm believers in natural law and
sought to craft a constitution that would conform to its requirements, as
they understood them, and embody its basic principles for the design of a
just political order.”*® Lee Strang makes the even bolder argument that “the
Aristotelian philosophical tradition’s account of our Constitution requires
federal judges to utilize originalism.”*”

A “Double Security” for “the Rights of the People”

The proponents of living common goodism charge that originalism’s “fix-
ation on procedure ignores the fact that the whole project of the American
Founding was directed to substantive ends.”*® They contend that original-
ism “is at loggerheads with the underlying principles and the moral ends
that marked the jurisprudence of the founders.”* Nonsense!

Originalism respects the structure or procedure of the Constitution
because it too reflects the Founders’ moral perspective. In his brilliant
defense of the structural Constitution, Federalist 51, Madison explained,

“If men were angels, no government would be necessary. If angels were to
govern men, neither external nor internal controls on government would
be necessary.”*® He then described the challenge of constitutionalism: “In
framing a government which is to be administered by men over men, the
great difficulty lies in this: you must first enable the government to control
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the governed; and in the next place oblige it to control itself.”*! Madison

made the case for what he called “a double security” for “the rights of the

people”—with the horizontal structure of separated powers and the verti-
cal structure of federalism, “[t]he different governments will control each

other; at the same time that each will be controlled by itself.”>2

When they created a “compound republic,”®® the Founders built on a
long tradition of moral philosophy about the design of good government.
Aristotle described one who governs for the common good, “[k]ingship”;
when a few do so, “[a]ristocracy”; and when many do so, “[c]onstitutional [¢]
overnment” or “polity.”>* He described the corrupted form of kingship as “[t]
yranny,” of aristocracy as “[o]ligarchy,” and of polity as “[d]emocracy.”® In
the Summa, St. Thomas Aquinas, using Aristotle’s classifications, concluded
that because the corrupted form of kingship was the worst constitution, the
best form was a mix of kingdom, aristocracy, and polity.**

Like the ancient moral philosophers, the Founders understood that
power corrupts. So they gave the judiciary and other branches limited
powers within separate domains for protecting the common good. They
recognized, as Robert George has explained, that “natural law itself does
not settle the question..whether it falls ultimately to the legislature or the
judiciary in any particular polity to insure that the positive law conforms
to natural law and respects natural rights.”>”

The problem with the idea that the Founders expected judges to fashion
ajurisprudence of living common goodism is that most of the Founding
generation believed that, all men being equal, they were equally qualified to
understand the laws of nature.*® From their moral perspective, the Found-
ers would not have understood judges, trained in the positive law, to have
better insight into natural law or superior qualifications to enforce natural
rights.>® As Walter Berns once explained, “In [the Founders’] world where
all opinions of justice and injustice are understood to be merely private
opinions, no man can rationally agree to an arrangement where another
man is authorized to convert his opinion into fundamental law.”¢°

This moral perspective explains why one of my favorite Founders, Jus-
tice James Iredell, wrote in Calder v. Bull®* in 1798 that if Congress or any
state legislature “shall pass a law, within the general scope of their consti-
tutional power, the Court cannot pronounce it to be void, merely because
itis, in their judgment, contrary to the principles of natural justice.”®? As
he explained, “The ideas of natural justice are regulated by no fixed stan-
dard: the ablest and the purest men have differed upon the subject.”®® He
concluded, “[A]ll that the Court could properly say, in such an event, would
be, that the Legislaturel[,] [ ]possessed of an equal right of opinion[,] had
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passed an act which, in the opinion of the judges, was inconsistent with the
abstract principles of natural justice.”**

Securing Natural Rights

Justice Iredell’s opinion remains persuasive in the light of the progres-
sive opinions of our contemporary legal elite or what Walter Berns once
called “the Court’s most attentive public—in our day, the legal profession
and especially the professors of law.”** In 1984, when then-Judge Scalia
debated Richard Epstein about whether federal judges could be expected
to enforce economic liberties as a form of so-called substantive due process,
Scalia said that with “the development of lawyers (and hence of judges)
through a system of generally available university education which, in this
country, more often nurtures collectivist rather than capitalist philosophy,
one would be foolish to look for Daddy Warbucks on the bench.”®® And today
I would say that with universities nurturing critical theories of race and
gender, one would be foolish to look for St. Thomas Aquinas on the bench.

Consider, for example, the testimony of a Supreme Court justice. At
Justice Elena Kagan’s confirmation hearing, Senator Tom Coburn asked
her whether she considered the right to bear arms for self-defense to be
a “natural right.”®” And Kagan, former dean of the Harvard Law School,
replied, “['T]o be honest with you, I don’t have a view of what are natural
rights, independent of the Constitution.”®® Her answer suggests that, but
for the text of the Constitution, Justice Kagan would be unsure whether
any right is a natural right.

Judicial confusion about natural law in constitutional interpretation is
an old problem. Consider Griswoldv. Connecticut,”® which recognized a con-
stitutional right to privacy based on “penumbras” and “emanations” from
the Bill of Rights and granted a married couple aright to artificial contracep-
tion.” Justice Hugo Black’s dissent described the ruling as grounded in the

“natural law due process philosophy””* of Lochner v. New York,”> where the
Court ruled “[t]here is no reasonable ground for interfering with the liberty
of person or the right of free contract, by determining the hours of labor, in
the occupation of a baker.””® Or consider Dred Scott v. Sanford,” where the
Court wrongly ruled that a former slave was by nature an “inferior” being
who could not be a citizen.”

The Founders adopted a written constitution to secure our natural rights,
but instead of trusting an elite class of judges to enforce unwritten princi-
ples of natural law, they relied on the structural restraints of enumerated
and separated powers and federalism and frequent elections as checks
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on the abuse of power. To be sure, the Founders expected judges to play a
critical role in interpreting the Constitution. Alexander Hamilton wrote in
Federalist 81 “that the Constitution ought to be the standard of construction
for the laws, and that wherever there is an evident opposition, the laws
ought to give place to the Constitution.”” But he insisted that “there is not
a syllable in the plan under consideration which directly empowers the
national courts to construe the laws according to the spirit of the Consti-
tution.””” He expected judges to be what he called in Federalist 78 “faithful
guardians of the Constitution.””® But he also argued in Federalist 83 that
“the judicial authority of the federal judicatures is declared by the Consti-
tution to comprehend certain cases particularly specified.”” He explained,
“The expression of those cases marks the precise limits beyond which the
federal courts cannot extend their jurisdiction.”s°
When courts exceed their jurisdiction and usurp “legislative authority
under the guise of protecting individual rights and liberties,” whether for
good or bad causes, “they violate the rule of law by seizing power authori-
tatively allocated by the framers and ratifiers of the Constitution to other
branches of government.”® “And,” as Robert George has explained, “respect
for the rule of law is itself a requirement of natural justice.”®? As he put it,
“The American founders were not utopian; they knew that the maintenance
of constitutional government and the rule of law would limit the power of
officials to do good as well as evil.”®® And “to sacrifice constitutional govern-
ment and compromise the rule of law in the hope of rectifying injustices is
to strike a bargain with the devil.”8*

A Moral Duty with Moral Consequences

Chief Justice Marshall’s defense of judicial review in Marbury rightly
invoked the oath that judges take to support and defend this written
Constitution.®® That solemn promise, with God as witness, also carries
with it a moral duty with moral consequences.®® Taking a false oath is a
grave offense.®”

The judicial oath makes clear, contrary to proponents of living common
goodism, that originalists who highlight the authority of positive law make
an important contribution when they argue that originalism is our law.®
Because judges take an oath to support and defend this Constitution, it
matters whether originalism is the positive law. If it is, as these originalists
contend, then judges owe a moral duty to obey it in fulfilling their oath.* As
David Forte recently wrote, “to appreciate positive law is not necessarily
to be a positivist.”®°
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Recently, two proponents of living common goodism, Adrian Vermeule
and Conor Casey, asserted that the argument for originalism from the oath
is “transparently circular.”* But it is not. Oaths establish that judges have
amoral duty to obey the commands of enacted texts. And one obeys those
texts only if one applies their meanings; applying what they do not mean
would be to fail to obey them. There is no necessary connection between the
meaning of alegal text and the natural law or the common good; that is why
we can know that an enacted text is bad policy.”” So whether the text bears a
particular meaning is an independent, antecedent question for interpreters
to answer, and the oath requires that judges apply the meaning of enacted
texts even if doing so, in their view, works against the common good.

Nor is there anything to Vermeule and Casey’s assertion that “original-
ism is self-refuting” because allegedly “the Framers themselves were not
originalists.”®® That assertion betrays a failure to understand originalism,
which does not say that everything individual Framers believed is binding.
So even if the premise were true, originalism would emerge unscathed.
But the premise is false: The Framers were originalists. In addition to the
examples that Ed Meese quoted in his 1985 speech to the Federalist Society,
James Madison also wrote that “In the exposition of...Constitutions,... many
important errors [would] be produced...if not controulable by a recurrence
to the original and authentic meaning attached to” their words and phrases.**

So nobody ought to be fooled by the absurd notion that “[o]riginalism
is a creation of the post-WWII era.”®® After all, as Justice Scalia and Bryan
Garner point out in Reading Law, “[i]n the English-speaking nations, the
earliest statute directed to statutory interpretation,” enacted by the Scot-
tish Parliament in 1427, “made it a punishable offense for counsel to argue
anything other than original understanding.””® But I want to be clear: I am
not suggesting that we should imprison the proponents of living common
goodism for arguing against original understanding.

Originalism: Alive and Well

As constitutionalists, we should reaffirm our commitment to originalism
without hyphenated qualifiers. If we will not defend the limited authority
of the judiciary, who will? And we should not forget the progress we have
made since Attorney General Meese made the case for originalism.

We should be grateful for originalist decisions that respect the Founders’
moral perspective like Glucksberg,” where the Court unanimously rejected
the argument that the Due Process Clause protects a right to assisted sui-
cide;”® Hosanna-Tabor,” where the Court unanimously ruled that the First
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Amendment safeguards the right of religious institutions to select their
own ministers;'% Citizens United,'* where the Court upheld the freedom
of speech in elections;°? Heller,'® where the Court ruled that the Second
Amendment protects an individual right to bear arms;'** and Bucklew,'°®
where the Court ruled that the Constitution, like the natural law, permits
capital punishment.'? To be sure, there have been setbacks. But the hopes
for correcting demonstrably erroneous precedents remain alive and well,
as most justices now describe themselves as originalists.

Even so, we should not be surprised if we sometimes disagree with
the opinions of originalist justices. After all, Justices Scalia and Thomas
sometimes disagreed about what originalism required in a particular case.'””
Originalism is a method of interpretation, not a mathematical formula. The
Founders understood that judges engaged in the same objective enterprise
of applying the law will sometimes reasonably disagree about the law. That
fact explains why Justice Robert Jackson once quipped, “We are not final
because we are infallible, but we are infallible only because we are final.”®

Discontent among conservatives about originalism reminds me of one of
Justice Scalia’s favorite jokes. When two hunters open their tent to discover
agrizzly bear, they both start running. And when the slower-running hunter
complains to the faster one, “We’ll never outrun this bear,” the faster one
responds, “I don’t have to outrun the bear. I just have to outrun you!”'%
Justice Scalia’s rhetorical point was that originalism was better than any
alternative theory of interpretation.

In his famous lecture, Originalism: The Lesser Evil,*° Justice Scalia
admitted that originalism has defects, especially that the historical research
necessary to determine the original understanding of the Constitution can
sometimes be difficult.!"! But he argued that “the main danger in judicial
interpretation of the Constitution...is that the judges will mistake their
own predilections for the law.”""? And the alternatives to originalism “play[]
precisely to this weakness.”!*® The same is true with living common good-
ism—Ilike other variants of living constitutionalism.

The current debate about originalism is not new. In the debate with
Richard Epstein, Antonin Scalia described our situation well:

[T]his issue presents the moment of truth for many conservatives who have
been criticizing the courts in recent years. They must decide whether they
really believe, as they have been saying, that the courts are doing too much, or
whether they are actually nursing only the less principled grievance that the
courts have not been doing what they want.1*
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Scalia’s point was that courts should not be expected to adopt a conservative
policy agenda.

That observation calls to mind my experience as a state attorney general
prosecuting and removing from office then-Chief Justice Roy Moore after
he defied a federal injunction."® Convinced of the rightness of his position,
he failed to appreciate that the Supreme Court is what its name in Article
I1T suggests and that he was obliged to respect an injunction that required
him to remove a monument of the Ten Commandments he installed in
the state courthouse. His misconduct—declaring himself the final judicial
authority on the Constitution—threatened to diminish public confidence
in the rule of law.

Conclusion

In the end, both the liberals who advocate court-packing and the con-
servatives who advocate living common goodism have succumbed to the
false notion that the nation should depend on the judiciary to resolve our
political controversies. They fail to appreciate why the Constitution assigns
the judiciary the modest role of resolving cases based only on law. And they
fail to appreciate why the Constitution assigns other branches the authority
to develop policies that promote the common good. The democratic process
is hard work, especially in a constitutional republic with separated powers
and dual sovereigns. But the Founders understood that doing the hard work
of politics through consensus-building and compromise is the better way
to promote the common good.

Our country needs to be weaned from judicial supremacy. We need to
return the judiciary to the modest role that our Founders envisioned for it.
And we need judges who do more than pay lip service to judicial modesty to
promote public confidence in the judiciary; we need judges who faithfully
perform the modest duty of respecting the Constitution and allowing the
American people and the states to govern themselves.

The Honorable William H. Pryor Jr. is Chief Judge of the United States Court of Appeals
for the Eleventh Circuit. Chief Judge Pryor is grateful to his law clerks, Will Courtney and
C'zar Bernstein, for their helpful suggestions and citation and research assistance.
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