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KEY TAKEAWAYS

The Founders saw religious freedom,
which undergirds America’s origin

and existence, as a natural and inalien-
able right with a preferred position
over other rights.

Decades of Supreme Court precedent
established that government burdens
on religious practice must be the least
restrictive means of furthering a com-
pelling purpose.

The RFRA reasserted this “strict scru-

tiny” standard after the Supreme Court’s
abandonment, but it is now threatened by

cultural, legislative, and legal trends.

he First Amendment to the U.S. Constitution
opens with these words: “Congress shall make
no law respecting an establishment of religion,
or prohibiting the free exercise thereof.”* Because
religious freedom is “based on the inviolability of
conscience,”? writes Professor Michael McConnell,
itis both natural and inalienable. While most natural
rights “were surrendered to the polity in exchange
for civil rights and protection...inalienable rights—
of which liberty of conscience was the clearest and
universal example—were not.”® This makes religious
freedom—including not only personal belief or pri-
vate worship but the “free exercise” of religion—a
“special case.”

Most conflicts between religious exercise and gov-
ernment action in America involve “governmental
rules of general applicability which operate to place
substantial burdens on individuals’ ability to practice
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their faiths.”® Between 1940 and 1990, the Supreme Court established a
standard for courts to resolve these conflicts that reflected both the inalien-
able nature of religious exercise and the different ways that government
could interfere with that right. Under this standard, often referred to as
strict scrutiny, the government may interfere with the exercise of religion
no more than absolutely necessary. In legal terms, such interference must
be the least restrictive means of achieving a compelling purpose.

The Supreme Court changed course in Employment Division v. Smith.°
Even though neither party in the case had raised, briefed, or argued whether
strict scrutiny should remain the applicable standard, the Supreme Court, by
a 5-4 vote, abandoned the strict-scrutiny standard in all but a narrow cate-
gory of cases. Government action that is not “specifically directed at...religious
practice” but burdens that practice only as an “incidental effect of a generally
applicable” law,” the Court said, never violates the Free Exercise Clause.

Congress responded to the Smith decision in 1993 by enacting the
Religious Freedom Restoration Act (RFRA), restoring the strict-scrutiny
standard and applying it to all claims that government action burdens the
exercise of religion. Organizations across the ideological spectrum came
together to form the Coalition for the Free Exercise of Religion to support
the passage of the RFRA, which received a total of only three negative votes
in either house of Congress.

The principle that every American has a natural and inalienable right
to practice his or her faith without all but the most necessary government
burdens, was again established firmly in law. But while this principle was
built over four centuries of experience and conviction, it is deteriorating after
less than three decades since the RFRA’s passage. This Legal Memorandum
examines the RFRA’s history, status, and the threats to its continued viability.

Origins of Religious Freedom in America

Religious freedom is more rhetoric than reality in much of the world. The
1948 Universal Declaration of Human Rights includes religious freedom
as one of the “equal and inalienable rights of all members of the human
family.”® The Universal Declaration and the 1966 International Covenant
on Civil and Political Rights? incorporate the same robust definition of
religious freedom. It is the “freedom, either alone or in community with
others and in public or private, to manifest his religion or belief in teaching,
practice, worship and observance.” Endorsing nations commit to “promote
respect for these rights and freedoms and...to secure their universal and
effective recognition and observance.”
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All but one of the 47 nations endorsing the Universal Declaration also
signed or ratified the International Covenant. The religious freedom reality
in most of those nations, however, does not match the rhetoric. The Pew
Research Center, for example, annually assesses religious freedom around
the world through indices of both government restrictions and social hos-
tilities toward religion."! Based on survey scores, each nation receives a
designation of “very high,” “high,” “moderate,” or “low” level of restrictions.
In its most recent report, only 38 percent of the nations approving both of
these international agreements had a low level of government restriction,
and only one-third had a low level of social hostility toward religion.

The U.S. Commission on International Religious Freedom also publishes
an annual report evaluating religious freedom around the world. “Countries
of particular concern” and those on the State Department’s Special Watch
List have the most egregious violations of religious freedom.'? Two-thirds
of the nations on these lists endorsed both the Universal Declaration and
the International Covenant.

The U.S. is different. Here, both the rhetoric and reality of religious freedom
preceded—and literally informed—the nation’s birth. The Senate Judiciary
Committee report on the RFRA, for example, noted that the United States

“was founded upon the conviction that the right to observe one’s faith, free
from Government interference, is among the most treasured birthrights of
every American.”” Five years later, when unanimously enacting the Inter-
national Religious Freedom Act, Congress declared: “The right to freedom
of religion undergirds the very origin and existence of the United States.”**

Act Concerning Religion. McConnell writes that by the time the First
Amendment was drafted, “the American states had already experienced 150
years of a higher degree of religious diversity than had existed anywhere else
in the world.”* This did not, however, mean that the conviction about the
right to observe one’s faith was understood or implemented in the same way
across the colonies. The Act Concerning Religion, enacted by the Maryland
colony in 1649, stated that no person would be “troubled...in respect of his
or her religion nor in the free exercise thereof.” This protection, however,
extended only to those “professing to believe in Jesus Christ.”*¢

Flushing Remonstrance. Similarly, the “liberty of conscience” affirmed
in the charter of the New Netherland colony (what is now New York) did
not extend to Catholics or Quakers. When the government prohibited
anyone from providing shelter to the latter, a group of residents in the
town of Flushing wrote the colony’s director-general that they could not
comply with that edict but must treat others “as God shall persuade our con-
sciences.” This statement became known as the Flushing Remonstrance."
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Colonial Charters and State Constitutions. These colonial examples
show that, though not enjoyed universally at the time, religious liberty was
understood to encompass not only personal belief but also decisions and
actions based on such belief. The Free Exercise Clause in the U.S. Consti-
tution “evolved from the longstanding protections for religious liberty in
early colonial charters and state constitutions.”'® These governing docu-
ments “protected religious liberty as a fundamental, inviolable right.”* In
addition, state constitutions “continued to broaden the protection afforded
by the colonial charters—confirming the fundamental, longstanding, and
ubiquitous nature of religious protections” by the time the Constitution
was drafted.*

Pre-Constitutional Developments. Three developments in Virginia
during the years prior to the Constitution’s drafting are particularly import-
ant. The 1776 Virginia Declaration of Rights,* authored primarily by George
Mason, equated the “duty which we owe to our Creator, and the manner of
discharging it” with the “free exercise of religion, according to the dictates of
conscience.” This document influenced not only the committee drafting of
the Declaration of Independence, but also James Madison when he helped
draft the First Amendment.

In 1784, Patrick Henry introduced a bill in the Virginia General Assem-
bly to pay “teachers of religion.” His colleague James Madison opposed
the bill, presenting his argument in June 1785 in the form of a Memorial
and Remonstrance against such religious assessments. Madison quoted
from the 1776 Virginia Declaration of Rights, arguing that religion and

“the right...to exercise it” must be left up to individual “conviction and
conscience.” The individual’s conclusion on that question, he wrote, “is
precedent, both in order of time and in degree of obligation, to the claims
of Civil Society.”??

Six months later, the Virginia legislature enacted the Statute for Reli-
gious Freedom. Originally authored by Thomas Jefferson in 1777,% it held
that religious freedom is one of the “natural rights of mankind.”** The Vir-
ginia legislature enacted this statute in 1786, and it became “a foundational
principle in the First Amendment to the U.S. Constitution, which preserves
an individual’s right to belief and to choose and exercise faith without gov-
ernment coercion or reprisal.”*

This Legal Memorandum can touch on only a few points in the broad
narrative®® of religious freedom in America. In addition to prioritizing
religious liberty both domestically and internationally, U.S. presidents
have consistently and publicly affirmed the meaning and importance of
religious freedom.
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Presidential Statements. In his annual address to Congress on January 6,
1941, for example, President Franklin Roosevelt encouraged taking steps toward
aworld built on “four essential human freedoms.”?” One of these is “freedom
of every person to worship God in his own way—everywhere in the world.” In
1992, Congress passed a resolution designating January 16, anniversary of the
Virginia Statute for Religious Freedom’s enactment, as Religious Freedom Day
and requesting that Presidents issue a proclamation “calling on the people
of the United States to join together to celebrate their religious freedom.”*

Every President since then has done so.?

President George H. W. Bush recognized that religious freedom
“has been integral to the preservation and development of the United
States” and that “the free exercise of religion goes hand in hand with

the preservation of our other rights.”

President Bill Clinton, who signed the Religious Freedom Resto-
ration Act into law, said that the “fundamental right of all people” to
“follow our own personal beliefs” and “practice our faith freely and
openly” is “essential to our well-being.”

¢ President George W. Bush called religious freedom “a cornerstone
of our Republic, a core principle of our Constitution, and a funda-
mental human right.” The right “to have religious beliefs and to freely
practice such beliefs,” he said, “are among the most fundamental
freedoms we possess.”

e President Barack Obama said that religious freedom is “the natural
right of all humanity—not a privilege for any government to give or
take away” and that “our freedom to practice our faith and follow our
conscience is central to our ability to live in harmony.” It is a “critical
foundation of our Nation’s liberty” and “a key to a stable, prosperous,
and peaceful future.”

¢ President Donald Trump also recognized that religious freedom “is
not a gift from the government, but a sacred right from Almighty God”

P13

and includes individuals’ “right not just to believe as they see fit, but
to freely exercise their religion.” Government action such as “forcing
people to comply with laws that violate their core religious beliefs
without sufficient justification....can destroy the fundamental freedom

underlying our democracy.”
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President Trump’s observation is particularly important. The fact
that religious freedom is part of America’s cultural and political DNA has
shaped the nature of modern conflicts between government action and
religious practice. Rather than the overt, punitive restrictions and hostili-
ties common around the world, these conflicts in America are more likely
to involve government action that appears facially neutral toward religion.
Its implementation and enforcement, however, can still restrict, impair,
and even prevent the exercise of religion.

Professor McConnell frames the primary constitutional question regard-
ing the free exercise of religion this way: “[D]oes the freedom of religious
exercise guaranteed by the constitutions of the states and United States
require the government, in the absence of a sufficiently compelling need, to
grant exemptions from legal duties that conflict with religious obligations?”3°
As noted above, Madison argued that religious exercise is “precedent...to
the claims of Civil Society.” McConnell has published the most extensive
analysis favoring the view that religious exemptions from such laws are
consistent with the First Amendment.* Other scholars disagree.?? Profes-
sor Vincent Mufoz, for example, writes that, rather than endorsing actual
religious exemptions from generally applicable laws, the Founders sought
to protect the “natural right of religious liberty” by “limiting the federal
government’s power in general.”3?

If, on the latter view, the Founders believed that limiting government in
general would protect religious freedom in particular, those limits have long
since weakened—as government power has expanded far beyond anything
the Founders could have imagined. The free exercise of religion, however,
remains a natural and inalienable right, and the ways that government can
interfere with—even cripple—that right have multiplied.

Pre-1990 Free Exercise Jurisprudence

The steady expansion and intrusiveness of statutes and regulations vir-
tually guaranteed that the Supreme Court would have to address how to
resolve conflicts between government action and the exercise of religion.

Reynolds. In Reynoldsv. United States,** George Reynolds was convicted
of violating the Morrill Anti-Bigamy Act by marrying a second wife in the
Utah Territory, and the Utah Territorial Supreme Court affirmed the con-
viction. The U.S. Supreme Court unanimously affirmed, holding that while
the First Amendment deprived Congress “of all legislative power over mere
opinion,” it left Congress “free to reach actions which were in violation of
social duties or subversive of good order.”*
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If this holding were as absolute as it might appear, government could
restrict or prohibit any exercise of religion that involved action rather than
belief or opinion. The Founders, however, understood the “exercise” of reli-
gion to encompass both. Since Reynolds involved a criminal prohibition on
a specific religious practice, a fuller development of the Court’s approach
would come in cases that involved government action that appeared to be
religiously neutral.

Cantwell. In 1940, in Cantwell v. Connecticut,®*® a Jehovah’s Witness and
his two sons alleged that their conviction for failing to obtain government
approval to solicit funds violated their First Amendment right to exercise
religion. The Supreme Court agreed. This unanimous landmark decision
is important for several reasons.

1. The Court held that the Free Exercise Clause applies to state, as well as
federal, government action.

2. The Court held that while the “freedom to act” is not absolute,* “the
power to regulate must be so exercised as not, in attaining a permis-
sible end, unduly to infringe the protected freedom.”*® Cantwell thus
established its basic standard for free exercise cases. A court must
examine the government end as well as its means to ensure that the
former is permissible and the latter is not undue.

3. The Court distinguished between laws that “wholly deny the right to
preach or to disseminate religious views” from “general and non-dis-
criminatory legislation.”® The latter category, however, was limited
to laws that regulate the “times, the places, and the manner of solic-
iting” and that “safeguard the peace, good order and comfort of the
community.”*°

The Court concluded that restricting the exercise of religion requires “a
statute narrowly drawn to define and punish specific conduct as constitut-
ing a clear and present danger to a substantial interest of the State.”*

Murdock. Three years later, the Court considered the case of Murdock v.
Commonwealth of Pennsylvania,** which involved a local ordinance requir-
ing a license to canvass or solicit “orders for...merchandise of any kind” or to
deliver merchandise ordered during such canvassing or soliciting. Several
Jehovah’s Witnesses were convicted and fined for violating the ordinance by
soliciting people to purchase religious literature. Reversing the convictions,
the Supreme Court made two important distinctions.
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1. A tax need not be “laid specifically on the exercise of” First Amend-
ment freedoms but can be unconstitutional as a result of its effect.*

2. While sincere or zealous religious belief does not automatically trans-
form “any conduct [into] a religious rite,”** government action does
not automatically become constitutional because it is not “discrim-
inatory.”* A license tax, the Court said, “certainly does not acquire
constitutional validity because it classifies the privileges protected by
the First Amendment along with the wares and merchandise of huck-
sters and peddlers and treats them all alike. Such equality of treatment
does not save the ordinance. Freedom of press, freedom of speech,
freedom of religion are in a preferred position.”*°

Thomas. In1945, in Thomas v. Collins,*” aunion official was arrested after
speaking at an organizing meeting in violation of a temporary restraining
order. He argued that the order violated his First Amendment right to free-
dom of speech. Citing Cantwell, the Court applied certain principles to all of

“the indispensable democratic freedoms secured by the First Amendment.”*®

The permissibility of government action is determined by “the character

of the right, not of the limitation” government seeks to place on that right.

“[A]ny attempt to restrict these liberties must be justified by clear public
interest, threatened not doubtfully or remotely, but by a clear and present
danger.”** A mere “rational connection between the remedy and the evil
to be curbed...will not suffice.” Only the “gravest abuses, endangering par-
amount interests, give occasion for permissible limitation.””® The Court
can approve “an intrusion upon this domain, only if grave and impending
public danger requires this.”®

Braunfeld. In 1961, in Braunfeld v. Brown,”* Orthodox Jewish merchants
challenged the constitutionality of a state law prohibiting the sale of certain
products on Sunday. They argued that since they observed the Sabbath on
Saturday, this retail restriction would effectively “prohibit the free exercise
of their religion” by putting them at a “serious economic disadvantage if
they continue to adhere to their Sabbath.”*® The Court voted 6-3 to reject
this free exercise claim.

Writing for himself and three colleagues, Supreme Court Chief Justice
Earl Warren explained that “legislative power...may reach people’s actions
when they are found to be in violation of important social duties or subver-
sive of good order, even when the actions are demanded by one’s religion.”>*
The impact on these plaintiffs was twofold.
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1. The law “does not make unlawful any religious practices.”

2. The generally applicable restriction itself has an indirect effect by
“making the practice of their religious beliefs more expensive.”®

Citing Cantwell, the Court held that “if the State regulates conduct by
enacting a general law within its power, the purpose and effect of which is
to advance the State’s secular goals, the statute is valid despite its indirect
burden on religious observance unless the State may accomplish its purpose
by means which do not impose such a burden.”*®

Sherbert. Two years later, in Sherbert v. Verner,”” a member of the Sev-
enth-Day Adventist faith was fired from her job and denied unemployment
benefits after refusing to work on her Saturday Sabbath. The state Employ-
ment Security Commission concluded that following the dictates of her
faith did not constitute “good cause,” and both the state trial court and the
South Carolina Supreme Court affirmed.

The U.S. Supreme Court reversed, holding that Sherbert’s “ineligibility
for benefits derives solely from the practice of her religion.... Governmental
imposition of such a choice puts the same kind of burden upon the free exer-
cise of religion as would a fine imposed against [Sherbert] for her Saturday
worship.”®® A “substantial infringement” upon the exercise of religion, the
Court said, must be justified by a “compelling state interest.”* As it had in
Collins, the Court said that “no showing merely of a rational relationship to
some colorable state interest would suffice.” Instead, quoting from Collins,
the Court reaffirmed that “[o]nly the gravest abuses, endangering para-
mount interests, give occasion for permissible limitation.””®

Yoder. In 1972, in Wisconsinv. Yoder,* adherents to the Old Order Amish
and Conservative Amish Mennonite faiths declined to send their children
to school past the eighth grade, violating Wisconsin’s law requiring school
attendance until age 16.

Following Collins, the Supreme Court placed more emphasis on the

“character of the right” than on the purpose behind the government’s action.
Even a purpose “at the very apex of the function of a State,” the Court said,
“is not totally free from a balancing process when it impinges on funda-
mental rights and interests, such as those specifically protected by the First
Amendment.”%? The Court noted that the First Amendment “firmly fixed the
right to free exercise of religious beliefs” long before other public policies—
such as compulsory education—were established. The Court reaffirmed that
“only those interests of the highest order and those not otherwise served
can overbalance legitimate claims to the free exercise of religion.”®® Citing
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Sherbert, the Court considered to be “settled” that “however strong” a state
interest may be, “it is by no means absolute to the exclusion or subordi-
nation of all other interests.” A “regulation neutral on its face may, in its
application, nonetheless offend the constitutional requirement for govern-
ment neutrality if it unduly burdens the free exercise of religion.”**

Thomas. In 1981, in Thomas v. Review Board,% a Jehovah’s Witness was
fired from his foundry job and denied unemployment benefits after he
refused to participate in the production of armaments or war materials.
An administrative review board concluded that religious convictions did
not constitute “good cause” and affirmed the denial of benefits. A closely
divided Indiana Supreme Court came to the same conclusion, asserting that
Thomas had made a “personal philosophical choice rather than a religious
choice” that was insufficient to justify leaving employment.®¢

Applying Sherbert, the U.S. Supreme Court reversed. The fact that alaw
does not literally compel a violation of conscience “is only the beginning,
not the end, of our inquiry.”®” Significantly, the Court reaffirmed the prin-
ciple that a facially neutral regulation can violate the Free Exercise Clause

“if it unduly burdens the free exercise of religion.”%® The fact that compul-
sion is indirect does not mean that “the infringement upon free exercise
is nonetheless substantial.”® The state “may justify an inroad on religious
liberty by showing that it is the least restrictive means of achieving some
compelling state interest.””°

Hobbie. In 1987, in Hobbie v. Unemployment Appeals Commission,” a
jewelry store employee informed her supervisor that she could no longer
work on Saturdays following her conversion to the Seventh-Day Adventist
faith. Despite an arrangement with the supervisor to accommodate her reli-
gious observance, the general manager fired her. The relevant state agency
denied her claim for unemployment benefits, characterizing her refusal to
work on her Sabbath as “misconduct connected with [her] work,””? and the
state appeals court affirmed the agency’s decision.

Citing Sherbert and Thomas, the Supreme Court reversed. The Court
explicitly reaffirmed the principle that indirect compulsion may nonethe-
less substantially infringe upon religious exercise, and “must be subjected
to strict scrutiny.””® It rejected the agency’s argument that, by converting
after being hired, Hobbie herself created the conflict between her job and
religious beliefs. “In effect,” the Court said, the agency “asks us to single out
the religious convert for different, less favorable treatment than that given
an individual whose adherence to his or her faith precedes employment.
We decline to do so.... The salient inquiry under the Free Exercise Clause
is the burden involved.””*
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Frazee. Finally, in 1989, in Frazee v. Illinois Dept. of Employment Secu-
rity,”” an individual refused a temporary retail position because it would
require that he work on Sunday. Kelly Services fired him and, in refusing to
award unemployment benefits, a state agency said that to constitute “good
cause” to accept work, religious convictions must be based on “tenets or
dogma...of some church, sect, or denomination” rather than “an individu-
al’s personal belief.””® The state appeals court affirmed the benefits denial,
refusing to apply Sherbert, Thomas, or Hobbie because Frazee was not a
member of an established religious sect or church.

The Supreme Court unanimously reversed, noting that none of its
precedents relied on church membership or a specific tenet of a rec-
ognized religious group. Those facts may exist in such cases, but their
absence does not create a “purely personal preference rather than a
religious belief.”””

Combining the Precedents. These precedents provided the elements
of the Supreme Court’s approach to free exercise cases.

1. The standard of review must be based on the “preferred” character
of the right to exercise religion and the burden on that right—
rather than the government’s purpose or objective in imposing
that burden.

2. Religion-neutral statutes or regulations may place unconstitutional
burdens on the exercise of religion. The fact that it may appear facially
nondiscriminatory, as the Court said in Murdock, is “immaterial.”

3. While not providing an absolute shield for particular religious prac-
tices or government actions, the strict-scrutiny standard does mean
that government may not burden the exercise of religion any more
than absolutely necessary.

As Justice Sandra Day O’Connor put it:

The compelling interest test effectuates the First Amendment’s command that
religious liberty is an individual liberty, that it occupies a preferred position,
and that the Court will not permit encroachment upon this liberty, whether di-
rect or indirect, unless required by clear and compelling governmental interests
“of the highest order.”7®
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Employment Division v. Smith

In Employment Division v. Smith (1990), two members of the Native
American Church were fired from their jobs and denied unemployment
compensation benefits after using peyote, prohibited under Oregon state
law, during a religious ceremony. Applying the Sherbert strict-scrutiny stan-
dard, the Oregon Supreme Court concluded that the state had violated the
plaintiffs’ First Amendment right to exercise religion.”

Unexpectedly, however, the U.S. Supreme Court reversed and profoundly
changed its interpretation of the Free Exercise Clause. That provision, Jus-
tice Antonin Scalia wrote for the majority, “does not relieve an individual
of the obligation to comply with a ‘valid and neutral law of general appli-

29

cability,” even if that law “incidentally” burdens the exercise of religion.®
The strict-scrutiny standard, the Court said, would thereafter apply only
when government action is “specifically directed at” religious practice®! or
in cases that involve “the Free Exercise Clause in conjunction with other

constitutional provisions, such as freedom of speech and of the press.”®*
Smith: Procedural Problems

Smith is problematic for both procedural and substantive reasons. The
most glaring procedural problem is that the Court revisited its interpre-
tation of the Free Exercise Clause even though neither party had raised,
briefed, or argued the issue.®* The House Judiciary Committee report on
the RFRA noted: “The parties did not ask the Court to render a decision on
the level of scrutiny applicable when a law of general applicability allegedly
infringes upon an individual’s rights under the Free Exercise Clause, nor
did the Court request briefing or argument on this well settled issue.”®*

For nearly two centuries, the doctrine of constitutional avoidance has
counseled against addressing constitutional questions except when “indis-
pensably necessary to the case.”® In a famous statement of this doctrine,
Justice Louis Brandeis wrote that, even if a constitutional question is “prop-
erly presented by the record,” the Court will not address it “if there is also
present some other ground upon which the case may be disposed of.”®® The
majority in Smith never acknowledged—let alone addressed—its departure
from this principle.

Unnecessarily addressing a constitutional issue that had been neither
briefed nor argued sets Smith in stark contrast to another well-known First
Amendment case. In Citizens United v. Federal Election Commission,®” a
nonprofit organization sought to enjoin a federal ban on independent
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expenditures for “electioneering communications” within a specific period
prior to primary or general elections. The group wanted to distribute a film
about one of the candidates in the 2008 presidential primaries.

Initially, Citizens United argued that its film did not meet the statutory
definition of “electioneering communications.” The Supreme Court first
examined whether the case could be decided without addressing a consti-
tutional issue.®® Even after concluding that it must address the validity of
certain First Amendment precedents, however, the Court asked the parties
to brief and argue the constitutional issues.®* Only then, after exploring
alternatives and after seeking proper briefing and argument, did the Court
address whether to overrule any precedents interpreting the First Amend-
ment. The Court in Smith took neither of these steps.

Smith: Substantive Problems

Turning to Smith’s substantive problems, the Court announced a new
understanding of the Free Exercise Clause without attempting to interpret
that provision. “But the Supreme Court has never determined whether
this holding [in Smith] reflects the original meaning of the Free Exercise
Clause.”® Instead, the Court abandoned the strict-scrutiny standard
because of its speculation about the result of applying that standard in
future cases. Doing so “would be courting anarchy”®' and “open the prospect
of constitutionally required exemptions from civic obligations of almost
every conceivable kind.”*?

Not only did the Court reinterpret the Free Exercise Clause by spec-
ulating about its consequences (rather than actually interpreting it), but
this prediction of dire consequences was itself highly questionable. The
strict-scrutiny standard had been in place for 27 years prior to Smith, and
those consequences had not occurred. In fact, decisions during that period

“preserved the form of strict scrutiny while belying the notion that the test
is outcome-determinative.”

The Court, for example, declined to apply the strict-scrutiny standard in
“specialized” contexts such as the military®* or prisons® or in cases involving
“government’s management of its own affairs”*® where courts had traditionally

been deferential. The Court’s own analysis in Smith asserted that the Sherbert
standard had resulted in very few Free Exercise Clause exemptions, noting
that it had “never invalidated any governmental action on the basis of the
Sherbert [strict-scrutiny] test except the denial of unemployment compen-
sation.”” The Court’s own description of the precedential record, therefore,
appeared at odds with its prediction of future jurisprudential anarchy:.
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Sherbert and Free Exercise. In addition, the Court did not explain why
its observation that the Sherbert standard had not resulted in exemptions
outside one limited context should result in abandoning that standard for
almost all free exercise cases. As O’Connor put it in her opinion (concurring
in the judgment only), the fact that the Court “rejected the free exercise
claims in those cases hardly calls into question the applicability of First
Amendment doctrine in the first place. Indeed, it is surely unusual to judge
the vitality of a constitutional doctrine by looking to the win-loss record of
the plaintiffs who happen to come before us.”?® The Court found significant
the fact that, unlike other free exercise cases, Smith involved “an across-
the-board criminal prohibition on a particular form of conduct.”® It did
not, however, limit its holding to that context, but made the Sherbert test no
longer applicable to all cases involving “a generally applicable and otherwise
valid provision”'?° of any kind.

Another substantive problem with Smith is that the Court did not acknowl-
edge, let alone address, that it was not only abandoning application of the
strict-scrutiny standard, but also undermining the principles thatled the Court
to adopt that standard in the first place. Murdock, for example, held that the
right to freely exercise religion is in a “preferred position.” Collins held that the

“character of the right” is more important than “the limitation” government
seeks to place on that right. Yoder held that even interests “at the apex of the
functions of the State” cannot absolutely subordinate fundamental interests
such as the free exercise of religion. And several precedents affirmed that
non-discriminatory or generally applicable government action can restrict
or burden religious exercise as fully as direct, intentional restrictions. Smith
left these precedents intact—but significantly diluted their core principles.

Focusing on “the character of the right,” as commanded by Collins, is espe-
ciallyimportant for those expressing religious views or engaging in practices
that are outside the mainstream or that the majority finds objectionable. The
Court in Smith, however, shifted its focus from the character of the right to

“the character of...the limitation” the government would seek to impose.
Unless restricting the exercise of religion is actually “the object of...a generally
applicable” law, the Sherbert standard would no longer apply at all.

As aresult, accommodating religious practice would be left “to the polit-
ical process [even though that] will place at a relative disadvantage those
religious practices that are not widely engaged in.” O’Connor responded that

the First Amendment does not distinguish between laws that are generally
applicable and laws that target particular religious practices. Indeed, few
States would be so naive as to enact a law directly prohibiting or burdening
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a religious practice as such. Our free exercise cases have all concerned
generally applicable laws that had the effect of significantly burdening a reli-

gious practice.!”

Limiting the First Amendment’s protection of religious exercise, wrote
Scalia, is an “unavoidable consequence of democratic government” and is
“preferred to a system in which each conscience is a law unto itself.”'°? As
noted above, the Court’s own analysis belied its worst-case scenario; did
not explain why its alternative must be preferred; and did not attempt to
show that the First Amendment, properly interpreted, compelled reconfig-
uring a half-century of free exercise jurisprudence. Nonetheless, the Court
“substantially constricted the use of the strict-scrutiny test for free exercise
cases and relegated most religious claims for exemptions from statutes of
general applicability to the political process.”'%® After Smith, “Supreme
Court precedent still requires the application of the compelling interest
test in free exercise cases involving government action that intentionally
(rather than incidentally) burdens religious exercise.”*%*

Religious Freedom Restoration Act

While application of strict scrutiny did not result in widespread religious
exemptions, abandoning that standard had an immediate and dramatic
effect. Less than two years after Smith, a Congressional Research Service
report documented federal and state court decisions rejecting religious
exercise claims of all kinds.'® “In only one instance subsequent to Smith,”
the report found, “has a court found the government regulation in question
to be areligiously neutral law of general applicability but nonetheless held
it to violate the free exercise clause.”’°® Simply put, applying “the principle
of non-exemption stated in Smith has resulted in the denial of most free
exercise claims.”*%”

Three months after Smith, Representative Stephen Solarz (D-NY)
introduced House Resolution 5277, the Religious Freedom Restoration
Act. It provided that “a governmental authority” may not “intention-
ally discriminate against religion, or among religions.” That authority
may “restrict any person’s free exercise of religion” only by “a rule of
general applicability” that “is essential to further a compelling govern-
mental interest” and “is the least restrictive means of furthering that
compelling governmental interest.” On October 26, 1990, then-Senator
Joseph Biden (D-DE) introduced similar language as S. 3254 with seven
CO-SpONsors.
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When Solarz reintroduced the RFRA in the 102nd Congress with more
than 100 additional co-sponsors, it included a section of congressional
findings and purposes. The findings included the assertion, echoing the
Supreme Court in Sherbert, that “laws ‘neutral’ toward religion may burden
religious exercise as surely as laws intended to interfere with religious exer-
cise.” And its purposes included “restor[ing] the compelling interest test
as set forth in Sherbert v. Verner and Wisconsin v. Yoder and to guarantee
its application in all cases where free exercise of religion is burdened.” In
addition, the bill’s language had been refined to more closely track Sherbert
and Yoder. On July 2,1992, Senator Edward Kennedy (D-MA) introduced
a companion bill, S. 2969, with the same language and 26 co-sponsors.

102nd Congress. The Senate Judiciary Committee hearing on the RFRA,
in September 1992, revealed the breadth of its support. Witnesses support-
ing the bill included Michael P. Farris, President of the Home School Legal
Defense Association, and Nadine Strossen, President of the American Civil
Liberties Union. Senator Kennedy, who chaired the hearing, observed that
the RFRA “is supported by an extraordinary coalition of organizations with
widely differing views on many other issues,” including “the American Civil
Liberties Union [and] the Coalitions for America.”'°® Senator Orrin Hatch
(R-UT), an RFRA co-sponsor, agreed: “When the American Civil Liberties
Union and the Coalitions for America see eye to eye on a major piece of leg-
islation, I think it is certainly safe to say that someone has seen the light.”'°

103rd Congress. In the 103rd Congress, then-Representative Charles
Schumer (D-NY) re-introduced this language with 170 co-sponsors. The
House Judiciary Committee report explained that, by substituting “the
lowest level of scrutiny” for the previous strict-scrutiny standard, Smith
“has created a climate in which the free exercise of religion is continually
in jeopardy.”"'® Changing that climate required not only restoring the
strict-scrutiny standard, but “in all cases where free exercise of religion
is substantially burdened.”'!! The bill’s findings, therefore, stated that
the exercise of religion is an “unalienable right,”'? and the fact that laws
appearing to be neutral toward religion “may burden religious exercise as
surely as laws intended to interfere with religious exercise.”''® All federal
laws adopted after the RFRA’s effective date of November 16, 1993, must
meet this standard “unless such law explicitly excludes such application.”*
The House passed Schumer’s bill by voice vote, the Senate voted 97-3 to
approve it, and President Bill Clinton signed the RFRA into law on Novem-
ber16,1993.
Two indispensable principles define the RFRA.
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1. The standard it sets for government reflects the “character of the
right” to exercise religion. As Justice O’Connor wrote in her Smith
concurrence, it “reflects the First Amendment’s mandate of preserving
religious liberty to the fullest extent possible in a pluralistic society.”"® It
stands for the principle that government should not burden the funda-
mental right to exercise religion more than absolutely necessary. When
he signed the RFRA into law, Clinton said: “What [the RFRA] basically
says is that the Government should be held to a very high level of proof
before it interferes with someone’s free exercise of religion.”'¢

2. By applying this standard to all government action, the RFRA does not

“presume to be outcome-determinative.”” The strict scrutiny standard
reflects the substance and significance of religious freedom in America.
It should be more difficult for government to burden a natural and
inalienable right than a right or liberty of less significance, especially
one granted by statute or regulation. Two scholars intimately involved
in the RFRA’s development and passage explained: “Congress did

not intend to codify the results of any particular free exercise cases....
[The] RFRA does not dictate specific results; it simply codified the
standard of review to be applied in all cases.”"'®

The House Judiciary Committee report on the RFRA put it this way:
“Furthermore, by enacting this legislation, the Committee neither approves
nor disapproves of the result in any particular court decision involving the
free exercise of religion.... This bill is not a codification of any prior free
exercise decision but rather the restoration of the legal standard that was
applied in those decisions.” In a separate statement included in the report,
several committee members emphasized that the RFRA “will not guarantee
thatreligious claimants bringing free exercise challenges will win, but only
that they have a chance to fight.”'2°
In addition to making this principle clear in the RFRA’s text, Congress
demonstrated it by rejecting proposals to limit the RFRA’s application. A
coalition of state legislators and prison administrators, for example, argued
that prisons should be exempt.'* Congress, however, rejected carving out
areas of public policy in which the strict-scrutiny standard would not apply.
Instead, as the Senate Judiciary Committee report noted, the long-standing
tradition of judicial deference to the judgment and experience of prison
administrators “will not place undue burdens” on them.'?? The Senate
rejected a prison exemption amendment offered by Senator Harry Reid
(D-NV) before passing the unamended RFRA.
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Current Status of the Religious Freedom Restoration Act

Section 5 of the Fourteenth Amendment, which limits the power of state
government, gives Congress the power to enforce its provisions “by appro-
priate legislation.”* The House and Senate Judiciary Committee reports on
the RFRA defended the RFRA’s application to state and local governments
because “the legislative branch has been given the authority to provide
statutory protection for a constitutional value when the Supreme Court
has been unwilling to assert its authority.”'?* Scholarly opinion remains
divided,'® and the issue of whether state and local governments could
also be subjected to the RFRA’s requirements eventually came before the
Supreme Court.

Flores. In City of Boernev. Flores,"*® local zoning officials denied a Cath-
olic church’s application for a permit to renovate and expand its sanctuary.
The church sued, claiming that the denial violated the RFRA, and the
city argued that Congress lacked authority to apply the RFRA to state or
local governments. The district court agreed with the city, the U.S. Court
of Appeals reversed, and the U.S. Supreme Court reversed again. In his
majority opinion, Justice Anthony Kennedy wrote that the RFRA exceeded
merely enforcing the Fourteenth Amendment and instead “decree[d its]
substance.”'?” Legislation that “alters the meaning of the Free Exercise
Clause cannot be said to be enforcing the Clause. Congress does not enforce
a constitutional right by changing what the right is.”**

Section 5, Kennedy wrote, is “remedial” rather than “substantive”?®
and, therefore, since Congress was not attempting to remedy documented,
ongoing abuses by state and local governments of religious liberty rights of
others, it did not have the power to enforce the RFRA’s restrictions against
them. Instead, Kennedy wrote, the RFRA “appears...to attempt a substan-
tive change in constitutional protections.”*® He further elaborated:

Congress does not enforce a constitutional right by changing what the right is. It
has been given the power “to enforce,” not the power to determine what consti-
tutes a constitutional violation.... While the line between measures that remedy or
prevent unconstitutional actions and measures that make a substantive change in
the governing law is not easy to discern, and Congress must have wide latitude in
determining where it lies, the distinction exists and must be observed.’®!

Scalia took the opportunity in his Boerne concurrence to do what he
had not done in his Smith majority opinion, addressing whether “histori-
cal materials support a result contrary to the one reached in” Smith.'*> He
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cited McConnell’s scholarship and his conclusion that requiring religious
exemptions from generally applicable laws is only a “possible interpretation
of the free exercise clause.”3® Scalia, however, did not acknowledge his own
assertion in Smith that the opposite conclusion was also only a “permissible
reading of the text.”'3*

In dissent, O’Connor wrote, “I remain of the view that Smith was wrongly
decided, and I would use this case to reexamine the Court’s holding there.
Therefore, I would direct the parties to brief the question whether Smith
represents the correct understanding of the Free Exercise Clause and set
the case for reargument.”’*® In other words, she advocated the same process
the Court would later use in Citizens United to address constitutional issues
that were deemed necessary, but that had not been briefed or argued.

Producing seven different opinions, Boerne did not settle every dispute
or address every issue left by Smith. It did, however, mean that “states
and localities are no longer bound by RFRA”*¢ and prompted both state
and federal legislative efforts to reverse this restricted application. The
National Conference of State Legislatures reports that 21 states have added
constitutional or statutory provisions similar to the RFRA,**” while protec-
tions in at least 10 other states have come from judicial interpretations of
existing laws.'?®

Other Legislative Efforts to Protect Religious Freedom

At the federal level, RFRA supporters attempted to apply strict scrutiny
to state government action impinging on free exercise by relying on other
legislation based on a different constitutional foundation.

The RLPA. The Religious Liberty Protection Act (RLPA), for example,
sought to ground its protection for religious exercise in Congress’ authority
to regulate interstate commerce and federal spending. House and Senate
committees held hearings in 1998, but neither reported the legislation to
its respective chamber.

Representative Charles Canady (R-FL) re-introduced the bill in the
106th Congress, and the House voted 306-118 to pass it on July 15, 1999.
The bill, however, stalled in the Senate when the Coalition for the Free Exer-
cise of Religion, which had been united in backing the RFRA, “fractured”
over questions about the RLPA’s impact on civil rights laws prohibiting
discrimination.'’

The RLUIPA. In July 2000, Senators Hatch and Kennedy introduced
the Religious Land Use and Institutionalized Persons Act (RLUIPA), “a nar-
rowed version”'*° of the RLPA. It would apply strict scrutiny to state and local
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government actions in zoning or landmarking policies and practices, as well

as those affecting persons institutionalized in state or local government facil-
ities. Two weeks after the RLUIPA’s introduction, the Senate and House each

passed it without opposition or even a roll call vote. Like the RFRA before

it, the RLUIPA demonstrates that “religious exercise is a crucial element of
true religious liberty” and can be “hindered, intentionally or not, by state and
local government decisions.”* The U.S. Department of Justice’s Civil Rights

Division, which enforces the RLUIPA, issued reports on its implementation
on the 10th and 20th anniversary of its enactment,*? surveying its use to

defend the rights especially of adherents to minority religions.

In Cutterv. Wilkinson,**® current and former prison inmates in Ohio sued,
alleging that prison officials violated the RLUIPA by failing to accommodate
their “non-mainstream” religious practices. In response, prison officials
challenged the RLUIPA’s constitutionality by claiming that it is an “estab-
lishment of religion” that violates the First Amendment. The Supreme Court
unanimously rejected that argument, holding that the RLUIPA “qualifies as
a permissible legislative accommodation of religion...because it alleviates
exceptional government-created burdens on private religious exercise.”'**

Post-Boerne RFRA. The Supreme Court’s first post-Boerne opportunity
to construe and apply the RFRA came in Gonzales v. O Centro Espirita.* In
1999, federal agents seized a Brazilian shipment of a sacramental tea (used
in religious ceremonies) that contains a hallucinogenic compound regulated
under the federal Controlled Substances Act. The government conceded that
this substantially burdened the exercise of religion by areligious sect that uses
this tea, but argued that its regulation was consistent with the RFRA because
itis the least restrictive means of achieving a compelling purpose. The Court
emphasized that evaluating religious exemptions from generally applicable
laws requires a case-by-case approach examining “the specific application of
the law to the particular claimant,”*¢ and that generally enforcing a federal
statute is not, by itself, a compelling government interest.'*”

Just as the First Amendment’s protection for the free exercise of religion
was undermined by the Supreme Court’s decision in Smith, the RFRA’s pro-
tection for this fundamental right is now being threatened in several ways.
These include cultural shifts, legislation, and litigation.

Threats to the RFRA: Cultural Shifts

As demonstrated above, religious liberty has been seen for centuries as a
natural and inalienable right that occupies, as the Supreme Court putitin
Murdock, “a preferred position.”*® While James Madison argued that the
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exercise of religion took precedence over the demands of civil society, today
it is often viewed not as a primary right but, at best, an ordinary interest
of no more value than any other. Worse, religious freedom is increasingly
considered a negative influence or factor in our society that should be lim-
ited or even eliminated.

Current cultural trends undermine the traditional understanding and
protection of religious freedom in both general and specific ways. The focus
on personal notions of identity, the growing popularity of theories (such as
the malleability of sex), or politically inspired diversity, for example, chal-
lenge the view, stated in the Declaration of Independence, that the purpose
of government is to secure inalienable rights.

Nones. In addition, the factors that have long made the United States
one of the world’s more religious countries'*’ are rapidly changing. Barely
three-quarters of Americans now identify with a religion, and only about
half of Americans claim membership in a church, synagogue, or mosque.**°
The public’s view of religion has declined precipitously since the RFRA’s
enactment in 1993. In 2019, a Gallup poll found that a 70 percent drop in
church membership over just two decades was primarily attributable to the
rising percentage of Americans who say they have no religion (commonly
referred to as “nones”).!*

Public Confidence. Public confidence in religious institutions has also
deteriorated. Organized religion, for example, was the most respected insti-
tution in Gallup polls as recently as 1985. By 2019, however, that perception
had sunk to a new low.'*? The consistency with which presidential admin-
istrations of both parties traditionally approach religious freedom has also
changed markedly.

Presidential Administrations. As discussed below, for example, the
Obama Administration’s health care policies sparked significant litigation
over their negative impact on religious freedom. Subsequently, the Trump
Administration in October 2017 identified religious freedom as a priority
when then-Attorney General Jeff Sessions issued a memorandum outlin-
ing 20 “principles of religious liberty” that should “guide all administrative
agencies and executive departments.”’*® This memorandum, and its detailed
implementation guidelines, asserted that “to the greatest extent practicable
and permitted by law, religious observance and practice should be reasonably
accommodated in all government activity.” With the Biden Administration
and a Democrat-led Congress, the pendulum appears to be swinging back
again. With highly religious Americans more likely to be politically conser-
vative than liberal, however, these conflicting cultural and political currents
will likely further disrupt the traditional consensus behind religious freedom.
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COVID-19. The continuing COVID-19 pandemic has further illuminated
national sentiment toward organized religion and religious practice, and
perhaps even hastened its decline. In 2020 polls, for example, less than
one-tenth of Americans thought in-person religious services should be per-
mitted without restrictions, while nearly half believed that services should
not be permitted at all. Americans who identified with a particular religion
had virtually the same opinion, 45 percent agreeing that in-person services
should be prohibited altogether.'>*

These emerging trends provide a negative frame of reference for how
Americans view religious liberty generally—and its protection by law spe-
cifically. They signal a decided shift from identifying religious freedom as
a positive good and a preferred right to, at best, viewing it as an optional
competing interest or, at worst, a negative influence or political obstacle
that must be limited or eliminated."*® This shift manifests itself in both
legislation and litigation that, individually and in combination, threaten
toundermine the principles behind the RFRA, and even the future viability
of the law itself.

Legislation and Litigation

The ACA/Obamacare. Approximately 92 percent of Americans have
health insurance, a majority of them through their employers.””® In 2010,
by completely partisan majorities, Congress passed the Patient Protection
and Affordable Care Act (ACA, popularly called Obamacare),®” the most
comprehensive regulatory overhaul of health insurance coverage since
the creation of the Medicaid and Medicare programs in 1965. The ACA
requires that employer-provided insurance coverage include “preventive
care services” at no cost to employees or face massive financial penalties.
The Department of Health and Human Services (“HHS”) defined this cat-
egory of “preventive care” services to include 20 methods of birth control,
16 contraceptives, and four abortifacients approved by the Food and Drug
Administration. The statute’s narrow religious exemption applied only to
houses of worship, church associations, and religious orders engaging in
exclusively religious activity.

The First Amendment, however, protects not the right of certain par-
ties to exercise religion, but “the free exercise” of religion itself. It is an
inalienable individual right that, as Attorney General Sessions stated in
2017, “is not merely a right to personal religious beliefs or even to worship
in a sacred place. It also encompasses religious observance and practice.”*
The birth-control mandate affected all religious employers the same way;
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exempting only a small portion of them and exposing the rest to a poten-
tially crushing financial burden for practicing their faith. In addition to
this burden imposed directly by the ACA, however, the Obama Justice
Department’s aggressive litigation defending it sought to limit the RFRA’s
protection as much as possible.

Burwell v. Hobby Lobby Stores. The threat of severe financial penalty
led to more than 100 lawsuits' challenging the birth-control mandate filed
in federal courts around the country. Burwell v. Hobby Lobby Stores, Inc.
(2014)'° combined three cases brought by Christian owners of for-profit
companies. They each claimed that, by including abortifacient methods,
the birth-control mandate required them to violate their religious belief
that life begins at conception, thereby violating the RFRA.

The U.S. Courts of Appeals handling these cases came to different conclu-
sions. The Third Circuit held that RFRA did not apply because a for-profit
company is not a “person” whose religious exercise the RFRA protected.
The Tenth Circuit, however, held that a company is a “person” under
the RFRA, that the birth-control mandate substantially burdened these
companies’ exercise of religion, and that the government had not met the
strict-scrutiny standard.

The Supreme Court agreed with the Tenth Circuit, affirming that “Con-
gress enacted RFRA in 1993 to provide very broad protection for religious
liberty.”'*! Since the RFRA itself did not define “person,” the Court relied on
the Dictionary Act,'*> which defines the term as including not only individu-
als, but also “corporations, companies...firms...and joint stock companies.”®
Justice Samuel Alito wrote for the majority that Congress expressed no
intention to depart from recognized legal definitions of “person” that do not
make artificial distinctions between nonprofit organizations and for-profit
companies. Both can exercise religion and, therefore, can avail themselves
of the RFRA’s protection.

The financial penalty for just one of the companies in Burwell could have
reached $475 million per year. “If these consequences do not amount to a
substantial burden,” the Court said, “it is hard to see what would.”'** The
Court then assumed, without deciding, that providing cost-free coverage
for the four challenged abortifacient methods of birth control is a “com-
pelling” government interest. The birth-control mandate nonetheless
violated the RFRA because it was not the least restrictive means of fur-
thering that interest.

Zubik v. Burwell. Zubik v. Burwell (2016)'®° combined challenges by
nonprofit religious employers, including religious colleges and the Little
Sisters of the Poor, a group of Catholic nuns who are dedicated to serving the
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impoverished elderly. This litigation involved a new administrative process
that continued the ACA’s no-cost birth-control mandate but, according to
HHS, better accommodated religious employers.

In this new process, however, birth control coverage still resulted from
the employers’ action of submitting a form to their insurers stating their
religious objections to providing contraceptive coverage that would result
in the insurers providing such coverage directly. The Zubik plaintiffs argued
that this still made them complicit in abortion and, therefore, violated the
RFRA. The Court did not initially address the merits of the case but gave
the parties time to develop a suitable accommodation on their own.

Little Sisters of the Poor v. Pennsylvania. In late 2017, following an
executive order by President Trump,'*® HHS issued new rules that broad-
ened the birth-control mandate’s exemption for churches and created a

“moral exemption” for other religious employers. This time, Pennsylvania
and New Jersey sued, claiming that neither the ACA nor RFRA gave HHS
the authority to issue these rules. When the lower courts blocked their
implementation, the Little Sisters of the Poor, one of the plaintiffs in Zubik,
intervened to once again bring the issue to the Supreme Court.

In a7-2decision, the Court upheld the new HHS rules. Justice Clarence
Thomas wrote the majority opinion, joined by four other justices, explaining
that all federal law, including agency regulations, must comply with the
RFRA unless Congress explicitly says otherwise. Congress had not done
so when it enacted the ACA.'%"

By enacting and implementing the Affordable Care Act, neither Congress
nor executive branch agencies considered the ACA’s impact on religious
freedom. Even worse, when that impact became clear, the Obama Adminis-
tration actively sought to minimize or eliminate the RFRA as an obstacle to
its policy objective. This reverses the Supreme Court’s directive in Collins
that “the character of the right, not of the limitation” on that right must
determine the permissibility of government action that burdens First
Amendment rights.

Less than three decades after the RFRA’s enactment, it took an execu-
tive order, new agency rules, and years of costly litigation to defend what
Congress had clearly stated.

Obergefellv. Hodges. American history, the Constitution, and actions by
all three branches of government make clear that the right to exercise reli-
gion is anatural and inalienable right that government may not burden more
than absolutely necessary. While the Declaration of Independence states
that securing such inalienable rights is the very purpose of government, the
Supreme Court and Congress have taken steps in the opposite direction.
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In Obergefell v. Hodges (2015),'%8 plaintiffs in four states challenged the
constitutionality of state constitutional provisions or statutes (both federal
and state) that limited marriage to opposite-sex couples. In a 5-4 decision,
the Supreme Court acknowledged that its precedents involving the right to
marry “presumed a relationship involving opposite-sex partners.”* None-
theless, other precedents involving “principles of broader reach” show that

“the reasons marriage is fundamental under the Constitution apply with
equal force to same-sex couples.””° The Court held that the Due Process
Clause of the Fourteenth Amendment guarantees the right to marry as a
fundamental liberty for both opposite-sex and same-sex couples.'”

Like the government’s defense of the ACA, Justice Kennedy’s majority
opinion sought to minimize religious freedom as an obstacle to reaching
his conclusion. Those who “deem same-sex marriage to be wrong” based
on “religious or philosophical premises,””? he wrote, may still “advocate” or

“teach the principles that are so fulfilling and so central to their lives and
faiths,” as well as “engage those who disagree with their view in an open
and searching debate.””® Shifting the focus to the freedom of speech, how-
ever, reduced the separate right of free exercise to little more than personal
beliefs or principles about the morality of same-sex marriage.

The dissenting justices addressed the decision’s impact on the right
to exercise religion. Chief Justice John Roberts, for example, presciently
described how “people of faith exercise religion in ways that may be seen
to conflict with the new right to same-sex marriage,” using the example of

“areligious adoption agency [that] declines to place children with same-sex
married couples.””” These issues, Roberts wrote, “will soon be before this
Court. Unfortunately, people of faith can take no comfort in the treatment
they receive from the majority today.”'”

Justice Clarence Thomas, who joined in Alito’s dissent'® and authored one of
his own, specifically mentioned the RFRA and noted that the Court’s decision
will have ““unavoidable and wide-ranging implications for religious liberty.””

Since marriage “is not simply a governmental institution [but] a religious
institution as well...[i]t appears all but inevitable that the two will come into
conflict, particularly as individuals and churches are confronted with demands
to participate in and endorse civil marriages between same-sex couples.”"””
Bostock v. Clayton County. In Bostock v. Clayton County (2020),"®
which combined three individual cases, the Supreme Court had to decide
whether the prohibition on “sex” discrimination in Title VII of the Civil

Rights Act 0of 1964 covers discrimination on the basis of sexual orientation
and gender identity. In a 6-3 decision written by Justice Neil Gorsuch, the

Court said that it does.
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The Court’s “clear” task, Gorsuch wrote, was to determine the “ordi-
nary public meaning of [Title VII’s] terms at the time of its enactment.”’s°
The Court proceeded “on the assumption that ‘sex’...refer[s] only to the
biological distinctions between male and female.”*® However, within the
context of “sex” discrimination under Title VII, Gorsuch clarified: “We
agree that homosexuality and transgender status are distinct concepts
from sex. But, as we’ve seen, discrimination based on homosexuality or
transgender status necessarily entails discrimination based on sex; the
first cannot happen without the second.”'® Like Justice Kennedy had
done in Obergefell, Gorsuch had treated the conclusion on the central
interpretive question as “just a starting point.”*®®* The Court’s analysis
instead yielded the rule that if “the employer intentionally relies in part on
an individual employee’s sex when deciding to discharge the employee...a
statutory violation has occurred.”s*

In addition to the Court’s problematic statutory analysis,'®> Bostock
actually created a potential conflict over religious freedom and signaled
another. Gorusch acknowledged the concern that “complying with Title
VII's requirement in cases like [these] may require some employers to vio-
late their religious convictions.”®® He noted, however, that Title VII has
an “express statutory exception for religious organizations.”*®” But, as the
Court itself acknowledged, the fact that “sex” in Title VII meant “the bio-
logical distinctions between male and female,” religious employers had no
reason to think that this statutory exception would apply to such personnel
decisions. The Court itself created that conflict.

In addition, the Court noted that Congress had “gone a step further”
than the Title VII religious exception “in the Religious Freedom Res-
toration Act of 1993.” Gorsuch described the RFRA as “a kind of super
statute, displacing the normal operation of other federal laws” that “might
supersede Title VII’'s commands in appropriate cases.”®® Nonetheless,
how those legal principles “protecting religious liberty interact with Title
VII,” he stated, “are questions for future cases.” While not indicating
how the Court might decide those future cases, this obviously signaled
to Congress that completely eliminating discrimination on the basis of
sexual orientation or gender identity might require amending or even
repealing the RFRA.

Do No Harm Act. To date, Congress has never exempted any law from
the RFRA’s rule that, in order to substantially burden the exercise of religion,
it must be the least restrictive means of furthering a compelling government
interest. This is consistent with the understanding and conviction that the
RFRA was to apply to all conflicts between federal government action and
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the exercise of religion. That conviction, however, has begun to fracture.
And Gorsuch’s suggestion in Bostock that Congress might have to restrict
the RFRA to achieve certain policy goals became concrete legislative text
in the Do No Harm Act (DNHA).

The advocates of the DNHA tendered rationale that included arguments
the Supreme Court had incorrectly expanded the RFRA beyond its original
intent, thereby permitting controversial use of the law as a basis for stat-
utory discrimination. This, they argued, was a function of the historically
weaponized use of religion; the RFRA, they argued, had become a sword
with which to justify harm, rather than a shield to protect the faithful.'®®

Originally introduced in 2019 by Representative Joseph Kennedy (D -
MA) and then-Senator Kamala Harris (D-CA), the Do No Harm Act would
prohibit application of the RFRA to four federal statutes,'”® one executive
order, and various executive branch agency rules or their implementation.
The strategy behind the DNHA reverses what Congress sought when
enacting the RFRA—namely, to single out certain government interests as
always more important than any religious freedom claim.

While that would be sufficient to advance certain policy goals, the DNHA
goes further and characterizes religious freedom claims not only as less
important but as negative and harmful. Any exemptions to the specified laws
and rules, the DNHA asserts, would constitute “impos[ing] the religious
views, habits, or practices of one party upon another”; “impos[ing] mean-
ingful harm, including dignitary harm, on a third party”; or “permit[ting]
discrimination against others.”

While the RFRA protects the right to exercise religion, legislation such
as the DNHA instead seeks to regulate it, allowing certain assertions of this
right but not others. As the Center for American Progress puts it, the goal is
to ensure America is a country that prioritizes not religious liberty itself but

“religious liberty policies...reflect[ing] the moral values of equality, inclusion,
and freedom for all to live without fear of discrimination.”'*?

Further evidence of this change in the basic understanding of religious
freedom underlying the RFRA is that groups that once formed the Coalition
for the Free Exercise of Religion and strongly backed the RFRA, such as
the American Civil Liberties Union, now advocate passage of bills such as
the DNHA."* The ACLU’s assertion that “prohibiting discrimination” is a

“compelling government interest,” however, no more requires eliminating
the RFRA’s application than Smith’s speculation about hypothetical cases
required restricting strict scrutiny’s application.

Equality Act. The Equality Act' passed by the House of Representa-
tives on February 18, 2021,"° is the most expansive version of legislation

MAY 4,2021| 27



LEGAL MEMORANDUM | No. 284

heritage.org

that has been introduced in different forms since the early 1990s. It would
prohibit discrimination based on sexual orientation or gender identity
in broad areas of American life and, to that end, would make substantive
changes to long-standing federal laws, including;:

e The Civil Rights Act 0f1964,"”

e The Government Employee Rights Act 0of 1991,
¢ The Congressional Accountability Act of 1995,
e The Civil Service Reform Act 0of 1978,2°

¢ The Fair Housing Act,**

e The Civil Rights Act 0of 1968,%°2

¢ The Equal Credit Opportunity Act,?*® and

¢ The Jury Selection & Services Act.?**

Even more important for this analysis, it provides that the RFRA “shall
not provide a claim concerning, ‘a defense to a claim under,” or “provide
a basis for challenging the application or enforcement of” any of these
changes to federal law.?°®* The Equality Act does more than dictate the
result that the government interests it represents must prevail over any
competing religious exercise claims. By prohibiting the RFRA’s applica-
tion altogether, the Equality Act prevents anyone from even arguing that
its implementation in these broad contexts conflicts with their religious
practice. It treats the exercise of religion not simply as a less important
interest, but as an interest that is not worthy of any judicial protection—or
even consideration—whatsoever.

Professor Douglas Laycock of the University of Virginia School of Law,
one of the authors of the RFRA who has argued religious freedom cases,
including cases involving the RFRA, before the Supreme Court, writes that
the Equality Act “goes very far to stamp out religious exemptions.... This
would be the first time Congress has limited the reach of RFRA. This is not
a good-faith attempt to reconcile competing interests. It is an attempt by
one side to grab all the disputed territory and to crush the other side.”2°¢
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Conclusion

At the time of America’s founding, religious freedom in general and the
free exercise of religion in particular were considered natural and inalien-
able rights that government existed to secure. That understanding has
informed legislation, international agreements, presidential proclamations,
and court decisions for centuries.

By 1990, the Supreme Court had for decades interpreted the First
Amendment to require that government may burden religious exercise
no more than absolutely necessary, a standard that applied not only to
government actions that burden religion directly but also to facially neu-
tral laws that do so by simple force of application. In Smith, the Supreme
Court unnecessarily departed from this historical path, depriving the
exercise of religion of its most legal protection. Congress reasserted that
protection, with widespread support for the principle that a single protec-
tive standard should apply to all claims that government action burdens
religious exercise.

That principle, embodied in the Religious Freedom Restoration Act,
is now under sustained assault. The cultural context that remained con-
sistent throughout much of American history and informed the RFRA’s
enactment, is rapidly changing. Personal religiosity, as well as appreci-
ation for the overall importance of religious freedom, is declining. In
addition, legislative and litigation strategies are underway to remove
the RFRA’s protection against broad categories of government action—
and even to characterize religious freedom in different areas as negative,
oppressive, or worse.

Inits 2019 annual assessment of religious freedom around the world,*”
the Pew Research Center noted that between 2007 and 2017, limits on reli-
gious activity within the United States increased from 1.9 to 6.7, statistics
that comport with cultural shifts and legal challenges limiting religious
liberty generally and the RFRA specifically.?”® While America’s religious
foundation sets her apart from her international counterparts, continued
efforts to curtail the RFRA’s application may hasten her similarity to that
of a country “of particular concern.”?%

The threats to the RFRA are significant. Countering them requires an
understanding of the preeminence of religious liberty as a foundational
American principle and the protective effects that the RFRA ensures
against the government’s burdening of religious liberty. The RFRA’s via-
bility requires continued vigilance, particularly in the face of legislation
that would repeal or limit its application.
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2

A strict-scrutiny standard that emphasizes the “character of the right
being protected is especially important to minority religions. A review of
10 years of jurisprudence from 2007 to 2017 indicates that small religious
minorities such as Muslims, Native Americans, or Hindus bring a dispro-
portionately large share of religious freedom claims. Christians, though
criticized by opponents for supposedly using the RFRA to shield discrimi-
natory intent, actually bring a disproportionately small share.?® Christians
are, however, viewed by a full 50 percent of Americans as suffering some
degree of discrimination.?"

If the religious liberty protections of our Constitution are to fulfill their
role, as Justice Alito wrote,?"? such that we live in a society “in which people
of all beliefs can live together harmoniously,” the RFRA’s status as one of
the modern era’s most valuable defenses of the right of conscience must be
continually defended. Doing so will ensure a bulwark against further injury
to the cherished notion of religious freedom that Americans hold dear.

Thomas Jipping is Deputy Director and Senior Legal Fellow in the Edwin Meese Ill Center
for Legal and Judicial Studies, of the Institute for Constitutional Government, at The
Heritage Foundation. Sarah Parshall Perry is Legal Fellow in the Meese Center.
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