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KEY TAKEAWAYS

Sources from the Founding Era, as well as
19th-century court decisions and addi-
tional documents, confirm that intellectual
property rights are property.

The Supreme Court and lower federal
courts in the 19th century protected intel-
lectual property rights as property under
the Constitution.

Despite its lack of reference to
long-standing precedents, the Court in
recent decades has protected intellectual
property rights under the Constitution
and must continue to do so.

ntellectual property has been a key part of Amer-

ican exceptionalism—the unique commitment

in our political and legal institutions to natural
rights and the rule of law as secured by a government
of limited powers.! When the Framers authorized
Congress to secure patents and copyrights in the
United States Constitution, it was unprecedented.
No country’s founding document had done this
before. As other intellectual property rights—such
as trademarks and trade secrets—evolved in the 19th
century, they too were secured by the unique Amer-
ican approach to securing all property rights in legal
institutions governed by the rule of law.?

The First Congress immediately enacted the
first patent and copyright laws in 1790. As these
and subsequent statutes were interpreted and
enforced by the courts, innovators and creators
were provided reliable and effective property
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rights in the fruits of their productive labors. These intellectual prop-
ertyrights spurred the explosive growth in the U.S. innovation economy
from the 19th century through today.? By the end of the 19th century,
U.S. institutions and legal rules securing patents as property rights in
technological innovations had become the “gold standard” for the rest
of the world.*

These intellectual property rights and their well-established protection
under the Constitution have become controversial in recent years. Although
the Supreme Court of the United States has consistently identified intel-
lectual property rights as “property” under the Due Process Clauses and
the Takings Clause in numerous cases reaching back to the 19th century,
lower federal courts today have become confused. Some have even denied
this constitutional proposition.®

In the Supreme Court’s 2019 decision in Oil States v. Greene’s Energy,
Justices Clarence Thomas and Neil Gorsuch took strongly opposing sides on
the question of whether patents are private property rights to which courts
apply the constitutional doctrines of the separation of powers and the Sev-
enth Amendment’s guarantee of a trial by jury.® Lawyers and commentators
also contest whether intellectual property is secured as “property” under
the Constitution—and sometimes the same conservative thought leader
has taken up both sides of the debate.” Professor Richard Epstein, a legal
luminary, recently weighed in on the issue, arguing for the strong consti-
tutional protection of intellectual property rights.®

This Legal Memorandum explains how intellectual property rights have
long been secured as property rights under the Constitution. It first reviews
the constitutional text and original public meaning of the Copyright and
Patent Clause. It then details the numerous federal court decisions from
the 19th century that have secured patents and other intellectual property
rights as “property” under the Due Process and Takings Clauses of the Con-
stitution. It concludes by identifying how the modern Supreme Court has
consistently followed these precedents, even if it has occasionally forgotten
them or not cited them directly.

The Constitution and Intellectual Property Rights

Given the success of the Constitution in establishing the longest-running
republican form of government with limited powers expressly set forth in a
written document, people today may not fully appreciate the achievement
represented by the Copyright and Patent Clause. In the powers expressly
delegated to Congress, the Framers provided that Congress can “promote
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the Progress of Science and useful Arts, by securing for limited Times to
Authors and Inventors the exclusive Right to their respective Writings and
Discoveries.”

In addition to the powers delegated to Congress to create an Army and a
Navy, to create federal trial courts to resolve legal disputes, and to declare
war, Congress was authorized to enact federal laws to secure exclusive
rights to inventors and authors. This was the first time in human history
that a country’s founding document authorized the protection of patents
and copyrights.

Moreover, this is the only constitutional provision in the original 1787
Constitution—before the ratification of the Bill of Rights in 1791—in which
one finds the word “right.” Consistent with the understanding at the time
that the role of the government is to define and secure individual rights,"
Congress is authorized here to secure a right of individual inventors
and authors.

The protection of copyrights and patents was not original to the United
States, and it has become standard fare among judges and commentators
to observe that the modern copyright and patent systems arose out of legal
regimes in England in the 17th and 18th centuries." For patents in partic-
ular, one often finds judges and scholars reciting a now-standard script
that patent rights were born of royal monopoly privileges granted by the
English Crown to manufacturers and businesspersons and that the birth of
the modern patent system is found in the Statute of Monopolies, enacted
by Parliament in 1624 to limit this royal prerogative power.? This history is
correct, butitis equally true that just as the U.S. “implemented innovative
structural and substantive changes in its new political and legal institutions”
after the American Revolution, the patent system authorized in the Con-
stitution and implemented with the first Patent Act of 1790 “represented
the same fundamental break from the English patent system as other U.S.
political and legal institutions.”?

In addition to several differences in legal details, such as the U.S. requir-
ing that only inventors receive patents and providing for the protection of
process patents, a fundamental distinction was created between the prop-
erty rights secured in U.S. patents and the personal privileges in English
patents.* This key difference was well recognized by U.S. courts in the
19th century.

In McKeeverv. United States, a patent owner sued the U.S. government in
the Court of Claims when the U.S. Army purchased and used his patented
cartridge boxes without authorization.”®* The Court of Claims was created
in 1855 by Congress pursuant to its authority to create courts as set forth in
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the same constitutional section in which Congress is authorized to secure
copyrights and patents.'® In the Court of Claims, identified today as the
Court of Federal Claims, citizens were able to assert legal claims against the
federal government for violations of their private rights, such as breaches
of contracts, or their constitutional rights, such as claims for unauthorized
and uncompensated takings of property."”

In his lawsuit against the federal government, Samuel McKeever claimed
that the U.S. Army had committed an unconstitutional taking of his prop-
erty—his patent—without paying him.!® In brief, he claimed constitutional
protection for his patents under the Takings Clause in the Fifth Amend-
ment.”” In defending its actions, the federal government argued that patents,
as grants from the federal government (the Patent Office), could be used
freely by the government without permission or payment. For authority,
the government relied on English court decisions that the Crown retained
aprivilege in using patented inventions without authorization or payment.

Inreviewing the federal government’s argument that patents are special
privileges, in which it claimed the benefit of the maxim “what the govern-
ment giveth, the government can take away,” the McKeever court engaged
in now-classic textualist and original public-meaning analysis.

First, the McKeever court analyzed the text of the Copyright and Patent
Clause to understand whether the Framers adopted in the Constitution the
English Crown’s personal privilege and thus incorporated the limitations of
this personal privilege, such as its being unenforceable against the sovereign
if the sovereign used the patent without authorization. The court noted
that the plain text of the Copyright and Patent Clause—the use of the terms

“right” and “exclusive,” the absence of the English legal term “patent,” and
the absence of an express reservation in favor of the federal government—
evidenced a fundamental break between English and U.S. patents. In other
words, the property right in a U.S. patent issued by the federal government
is fundamentally different from the personal privilege in an English patent
bestowed by the Crown.?

Second, the McKeever court added to this textual analysis of the Copy-
right and Patent Clause by identifying the structural constitutional
differences in the creation of patent rights by the U.S. and English author-
ities. In England, patents were issued by the prerogative of the Crown (the
analog to the U.S. Executive), and this discretionary royal power was lim-
ited only by the Statute of Monopolies. Against this well-known English
law and practice, the Framers placed the Copyright and Patent Clause in
Article I, not in Article II—empowering Congress, not the Executive, to
secure an inventor’s rights through duly enacted patent statutes. Thus,
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the Framers evidently considered patents to be property rights secured by
the people’s representatives in Congress and not as special grants issued

by the discretionary powers of the Executive.?? The McKeever court con-
cluded that the Framers “had a clear apprehension of the English law,
on the one hand, and a just conception, on the other, of what one of the

commentators on the Constitution has termed ‘a natural right to the fruits

of mental labor.””*3

The principle that an innovator or creator has “a natural right to the
fruits of mental labor” represents the classic Lockean or natural rights jus-
tification for property.?* Although scholars and lawyers have long debated
the role of natural rights philosophy in the historical development and
justification of intellectual property rights, the influence of natural rights
philosophy on patent and copyright law in the Founding Era and in the 19th
century is undeniable.®

Commentary by Framers about the moral and legal status of patents and
copyrights is almost nonexistent. The Constitutional Convention adopted
the Copyright and Patent Clause on September 5, 1787. According to Mad-
ison’s notes, the “clause was agreed to nem. con” (without debate).2¢

There were, of course, many contemporaneous statements and official
governmental acts that inform our understanding of what people thought
about patents and copyrights in the Founding Era. Before the Constitu-
tional Constitution in 1787, many states had enacted statutes that secured
copyrights, and several states expressly stated in these statutes the Lockean
principle that “there [is] no property more peculiarly a man’s own than that
which is produced by the labour of his mind.”*”

In his famous Commentaries on the Laws of England, Sir William Black-
stone wrote that “the right, which an author may be supposed to have in his
own original literary compositions” is a “species of property” because it is

“grounded on labour and invention.”*® In this same section, he discussed
both the common law development of copyright and statutory protection
of copyright in the Statute of Anne (1709).? Blackstone further noted the
similarities of the Statute of Anne to the Statute of Monopolies (1624),
which allowed a “royal patent of privilege to be granted...by virtue whereof
a temporary property becomes vested in the patentee.”?°

Commentators in the U.S. embraced the property justification for pat-
ents and copyrights, shedding the vestiges of royal monopoly privileges
that still influenced the English approach to patent law. For instance, in
his influential 1803 U.S. edition of Blackstone’s Commentaries, St. George
Tucker summarily rejected arguments that the Copyright and Patent Clause
permitted the government “to establish trading companies.”® Tucker noted
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that “nothing could be more fallacious” because “such monopolies” were
“incompatible” with a constitutional provision that authorized only securing
an “exclusive right” for “authors and inventors.”*?

In his equally influential Commentaries on American Law, Chancellor
James Kent classified copyrights and patents under the section title “Orig-
inal Acquisition by Intellectual Labor.”** Although his famous treatise was
published in 1826, Kent was a lawyer who worked with Alexander Hamilton
and was involved in the political and legal debates in New York in the 1780s
and 1790s. In his Commentaries, Kent explained that “literary property” is
a form of “property acquired by one’s own act and power.”** Both authors
and inventors, he explained, “should enjoy the pecuniary profits resulting
from mental as well as bodily labor.”3®

This is the intellectual context that informs James Madison’s relatively
brief discussion of the Copyright and Patent Clause in Federalist No. 43.%°
This is the most extensive public statement by a Framer on the nature of
patents and copyrights and deserves close attention.

The utility of this power [to secure copyrights and patents] will scarcely be
questioned. The copyright of authors has been solemnly adjudged, in Great
Britain, to be a right of common law. The right to useful inventions seems with
eqgual reason to belong to the inventors. The public good fully coincides in
both cases with the claims of individuals. The States cannot separately make
effectual provisions for either of the cases, and most of them have anticipated
the decision of this point, by laws passed at the instance of Congress.?”

The “right of common law” was a property right,* and the justification
for securing this property right for authors also justified “with equal reason”
securing this property right for inventors. As Blackstone, Kent, and others
established, people have the right to the fruits of their productive labors.
Just as Locke recognized that the public good and public happiness was
served by the protection of the rights to life, liberty, and property, Madison
equally recognized in the protection of patents and copyrights that “[t]he
public good fully coincides in both cases with the claims of individuals.”
Ultimately, the most efficient way to protect these intellectual property
rights, which due to their nature as intangible property rights were imme-
diately used in interstate commerce, was to make their legal protection the
obligation of the national government.

Madison recognized in Federalist No. 43 that copyrights and patents are
property rights. In 1792, Madison further confirmed his view that property
rights apply to things other than tangible goods. Writing in a newspaper
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essay titled “Property,” Madison explained that the concept of property
“embraces every thing to which a man may attach a value and have a right.”**
Thus, Madison wrote, “a man has property in his opinions,” and “he may be
equally said to have a property in his rights.”*°
There was, of course, another Founder who expressed skepticism about
patents: Thomas Jefferson. Jefferson wrote an oft-quoted letter in 1813 to an
inventor, Isaac McPherson, in which he stated that “inventions...cannot in
nature, be a subject of property” and that patents are an “embarrassment” as
“monopolies” granted only “according to the will and convenience of society.”*
This letter has been quoted often by the modern Supreme Court and by many
academics and lawyers who take a skeptical view of intellectual property rights.*?
Several important facts need to be kept in mind when assessing Jeffer-
son’s remarks about patents in this famous 1813 letter to McPherson.

¢ Inthisletter, Jefferson rejects not only a natural right in inventions,
but also a natural right in property rights in land in civil society. He
remarks a few lines earlier from the oft-quoted passage about patent
rights that “no individual has, of natural right, a separate property in
an acre of land” and that “Stable ownership is the gift of social law”
in land and in all other assets.** (Notably, this is never quoted by the
patent skeptics who quote from this letter.**) Thus, Jefferson’s critique
of patents in this letter is only one dimension of his belief in 1813 that
there are no natural property rights in any assets secured under law in
civil society, whether land or patents.

o Jefferson vacillated between positive and negative views about patents, so
his 1813 letter does not even represent his own settled views on the subject.*

e Jefferson was a Founder and in his role as Secretary of State helped
draft some of the early patent statutes,*® but he was not a Framer.
Jefferson served in the Continental Congress that produced the
Declaration of Independence, which he drafted, but he did not attend
the Constitutional Convention in Philadelphia in 1787 that produced
the Constitution; he was serving as the U.S. ambassador to France at
the time. Thus, in assessing the original public meaning of the Copy-
right and Patent Clause, Jefferson’s musings in a letter in 1813 on the
nature of patents must always be viewed in light of the public writings
by Madison (a Framer) and the public writings on the Constitution
or intellectual property law by contemporaneous jurists and scholars
such as St. George Tucker and Chancellor Kent.



LEGAL MEMORANDUM | No. 282 MARCH 8, 2021| 8
heritage.org

In sum, the original public understanding of patents and copyrights in the
Founding Era is overwhelmingly that these were property rights secured to
inventors and authors. Even President George Washington displayed in his
actions a deep respect for patent rights. While serving as the first U.S. Pres-
ident in 1790, Washington purchased a license to use Oliver Evans’ patent
(the third U.S. patent) on a new production process that he installed at his
mill at Mount Vernon.*” President Washington’s deeds and Madison’s words
speak volumes about the original understanding of patents and copyrights
in the Founding Era: They were property rights and deserved the same legal
and constitutional protections afforded all other property rights.

Intellectual Property Secured Under the
Constitution by 19th-Century Courts

Consistent with the text of the Copyright and Patent Clause and the gen-
eral intellectual context of the Founding Era, 19th-century courts broadly
secured intellectual property rights as constitutional property rights. Again,
the McKeever court in 1878 noted the significance of the federal govern-
ment’s own practices since 1790, which further confirmed that patents are

“property” secured under the Takings Clause, as opposed to the federal
government’s argument in that case that U.S. patents were the same as “a
grant” in an English patent issued by “royal favor” that did “not exclude a
use[] by the Crown.”*® Accordingly, the McKeever court surveyed Congress’s
enactment of multiple patent statutes since the first Patent Act of 1790,
the “express contract[s]” entered into by federal officials in the executive
branch in using patents, and the judiciary’s interpretation and enforcement
of these statutes and contracts. When combined with its textual and struc-
tural constitutional analysis, the McKeever court concluded that these all

“forbid the assumption that this government has ever sought to appropriate
the property of the inventor.”*

In reaching its conclusion that McKeever’s patent was “property”
secured under the Takings Clause of the Fifth Amendment—prohibiting
the U.S. Army’s use of his patented cartridge boxes without payment of
just compensation—the McKeever court was not writing on a blank slate.
It repeatedly cited and relied on numerous decisions throughout the 19th
century by the Supreme Court and lower federal courts that patents are
protected as “property” under the Constitution. This is likely the reason
why, after the federal government’s appeal of the decision, the Supreme
Court summarily affirmed the McKeever court in which “no opinion was
delivered or report made.”*®
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Beginning in the early 19th century, federal courts consistently recog-
nized that patents are property rights. In 1813, Chief Justice John Marshall
referred to a pre-patented invention as an “inchoate and indefeasible
property.”® This “inchoate property which [is] vested by the discovery,”>?
Marshall explained, is “perfected by the patent.”® It was the “constitution
and law, taken together, [that gave] to the inventor, from the moment of
invention, an inchoate property therein, which is completed by suing out
a patent” (i.e., applying for and receiving a patent). Thus, from the begin-
ning, federal judges were applying to inventors and to patent law the same
conceptual and moral framework, established by the common law and
natural rights philosophy, that first possession provides a landowner with
an inchoate right that is perfected by securing a legal title.>

Federal courts repeatedly and consistently recognized patents as property
rights as distinguished from personal grants of privilege or monopoly grants
in public franchises. In doing so, they applied to patents the same concepts,
doctrines, and normative rhetoric that had long been used by common law
courts in securing property rights in land and other tangible goods. Fed-
eral courts identified a patent as a “title”*® and infringement of this title as

“trespass.””” They even classified multiple owners of a patent as “tenants in
common” (alegal term of art from traditional, common law property rights in
land).?® Since first inventors obtained their patents through intellectual labors
equivalent to the productive labors that justified property rights in farms and
other resources, Justice Joseph Story and other Justices and judges embraced
property rhetoric, often accusing patent infringers of committing piracy.®

Justice Levi Woodbury explained in 1845 that “we protect intellectual
property, the labors of the mind...as much a man’s own, and as much the fruit
of his honest industry, as the wheat he cultivates, or the flocks he rears.”®® A
few years earlier, Justice John McLean similarly stated in another patent
case that “a man should be secured in the fruits of his ingenuity and labor”
and that it was thus “difficult to draw a distinction between the fruits of
mental and physical labor.”®!

Such sentiments were not limited to the judiciary. Daniel Webster, the
famous Antebellum Era Congressman and Senator known as the Great
Orator, supported legislation in 1824 that extended U.S. patents to inventors
who were not U.S. citizens:

And, at this time of day, and before this Assembly...he need not argue that the
right of the inventor is a high property; it is the fruit of his mind—it belongs to him
more than any other property—he does not inherit it—he takes it by no man’s gift—
it peculiarly belongs to him, and he ought to be protected in the enjoyment of it.
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The Supreme Court first recognized and secured the protection of
patents as property rights under the Constitution in 1843. In McClurg v.
Kingsland, the Court ruled unanimously that the Constitution prohibits
Congress from retroactively abrogating the property rights vested in issued
patents.®® The Court held that “a repeal [of a patent statute] can have no
effect to impair the right of property then existing in a patentee.”®* A patent
issued to an inventor is a vested property right, and “the patent must there-
fore stand” even if Congress later repeals the specific statute under which
the patent originally issued.®®

In confirming the constitutional protection of vested property rights,
the McClurg Court relied on the “well-established principles of this court,”
citing only its earlier decision in The Society for the Propagation of the
Gospel in Foreign Parts v. Town of New Haven.®® Society was not a patent
case; rather, it addressed the status of property rights in land under the
treaty that concluded the Revolutionary War. In that case, the Court held
that “the termination of a treaty cannot devest rights of property already
vested under it.”®” A contrary rule, declared the unanimous Society Court,
‘would overturn the best established doctrines of law, and sap the very
foundation on which property rests.”®® In relying on such “well established
principles” set forth in Society, the McClurg Court linked patents directly
to classic, common law property rights in land as deserving of constitu-
tional protection.

Beginning in the 1870s, the Supreme Court further built on McClurg and
the many other early 19th-century court decisions that patents are property
rights by expressly ruling that a patent owner is protected under the Takings
Clause against the government’s unauthorized use of the patent. In United
Statesv. Burns (1870), the Supreme Court affirmed a trial court decision that
apatent owner was owed just compensation for the unauthorized use of his
patented tent by the U.S. Army.® As it had similarly argued in McKeever, the
federal government argued in Burns that it was immune from legal claims by
patent owners.”® The Burns Court summarily rejected this argument, stating
bluntly that “the government cannot, after the patent is issued, make use
of the improvement any more than a private individual, without license of
the inventor or making compensation to him.””

Six years later in Cammeyer v. Newton (1876), the Supreme Court directly
considered the issue of whether federal officials were immune from a claim
of infringement when they used a patented invention without authori-
zation.”” The defendants in that case were federal officials who claimed
sovereign immunity from patent infringement lawsuits for uses of patents
within the scope of their public employment.” As in Burns, the Supreme
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Court again unanimously rejected this argument, stating that “[a]gents of
the public have no more right to take such private property [in a patent]
than other individuals.”” Expressly invoking the Takings Clause, the Court
reminded the defendants that “[p]rivate property, the Constitution pro-
vides, shall not be taken for public use without just compensation.”” Thus,
the Cammeyer Court held that patent owners are protected as any other
property owners are against an “invasion of the private rights of individuals”
and cited Burns as “conclusive support for this proposition.””

These foundational 19th-century precedents—McClurg, Burns, Cam-
meyer, McKeever, and others—all remain good law. None of them has been
narrowed or overruled.”

Some commentators and courts have therefore been confused by the
Supreme Court’s recent decision in Oil States v. Greene’s Energy (2018).7
In that case, Oil States sued Greene’s Energy for patent infringement. In
addition to challenging the validity of Oil States’ patent in court, Greene’s
Energy petitioned the Patent Trial and Appeal Board (PTAB) to cancel Oil
States’ patent for failing the statutory requirements for the U.S. Patent
and Trademark Office (USPTO) to issue a valid patent. The PTAB is an
administrative tribunal created by Congress in the America Invents Act of
2011 to review and cancel mistakenly issued patents that violate one of the
requirements in the patent statutes for the USPTO to grant a patent. The
PTAB canceled Oil States’ patent given new information that it was not
new (novel, in patent parlance), and Oil States appealed the PTAB ruling.
Oil States argued that the PTAB violated its Seventh Amendment right to
ajury trial when the PTAB, an administrative tribunal comprising officials,
canceled its patent.

The Supreme Court ruled in Oil States that the PTAB did not violate a
patent owner’s Seventh Amendment right to a jury trial in canceling its
patent. The Oil States Court did not reach the Seventh Amendment issue
because the Court held that patents are “public rights” or “public fran-
chises.”” In Justice Clarence Thomas’s opinion, the Seventh Amendment
did not apply to the PTAB’s cancellation of patents as it was adjudicating
solely the application of the statutory requirements for valid patents as

“public rights” as defined by Congress and not a vested private property
right. Justice Gorsuch dissented, joined by Chief Justice John Roberts,
maintaining that the text of the Copyright and Patent Clause, its original
understanding, and the early patent statutes and their judicial interpre-
tation established that, once a patent was granted, it was a vested private
property right subject to all of the constitutional protections afforded to
all such vested rights.®°



LEGAL MEMORANDUM | No. 282 MARCH 8, 202112
heritage.org

The Oil States Court limited its holding that patents are “public rights”
only to “the determination to grant a patent”® by the USPTO and the sub-
stantively similar decision to revoke an issued patent according to these
patentability requirements set forth by Congress in the patent statutes.®?
The specific decisions by the courts in McClurg, Burns, Cammeyer, and
McKeever were not addressed by the Oil States Court. In fact, the Oil States
Court expressly stated that “our decision should not be misconstrued as
suggesting that patents are not property for purposes of the Due Pr/ocess
Clause or the Takings Clause.”®?

This section has focused primarily on the 19th-century court decisions
securing patents as “property” under the Constitution, and these constitutional
principles apply equally to copyrights. The Framers and other Founding Era
jurists and officials discussed in the prior section all justified copyrights as
property rights according to the natural rights principle that one should be
secured in the fruits of one’s productive labors.?* Nineteenth-century courts
continued to acknowledge this foundational moral and legal justification for
copyrights. In 1841, Justice Story stated that copyright is “private property” that
should be protected against “piracy.”® In 1879, the Supreme Court explicitly
recognized that Congress is authorized under the Copyright and Patent Clause
to secure “the fruits of intellectual labor” in both copyrights and patents.®

The overwhelming weight of authorities from the Founding Era through
the 19th century is that patents and copyrights are property rights and that
they are protected as property rights under the Constitution. Today, some
courts are confused about this well-established constitutional proposition.
Some lawyers and academics sow further confusion by quoting out-of-con-
text statements by Founders, a few outlier court decisions, or some courts
using loose language in decisions in referring to patents as “monopolies.”

Others have interpreted the many judicial and other official references
to patents as “privileges” in the historical record, believing that this means
that patents were not property rights deserving of constitutional protection.
Again, this is deeply mistaken.?” As used here, a “privilege” is a legal term
of art; for instance, the Constitution expressly secures citizens’ “Privileges
and Immunities.”® In this context, a “privilege” means a civil right—in other
words, a right expressly secured by statute or in the Constitution, such as
due process rights, jury trial rights, the right against self-incrimination,
and many others.?° These civil rights—privileges—receive constitutional
protection too; thus, the Supreme Court held in Cammeyer that patents
are secured under the Takings Clause because they are “as much entitled
to protection as any other property, during the term for which the franchise
or the exclusive right or privilege is granted.”®°
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Intellectual Property Reaffirmed as Constitutional
Property by the Modern Supreme Court

In multiple decisions over the past several decades, the modern Supreme
Court hasrecognized that intellectual property rights are “property” under
the Due Process and Takings Clauses. Surprisingly, it has reached this
conclusion without citations to or discussions of the many 19th-century
decisions or Founding Era sources that already reached this conclusion.
This suggests how commonsensical this basic proposition of constitu-
tional law is.

In Ruckelshaus v. Monsanto Company (1984), the Supreme Court recog-
nized that a trade secret is “property” under the Takings Clause, requiring
payment of just compensation for unauthorized uses or disclosures by the
government.” Monsanto is an important decision.

First, the Supreme Court expressly held that an intellectual property
right—a trade secret—is protected under the Takings Clause of the Consti-
tution. This is the only modern Supreme Court decision to address explicitly
the question of the protection of intellectual property rights under the
Takings Clause.

Second, the Supreme Court cited John Locke for the proposition that
atrade secret is property because a trade secret arises from “labour and
invention.”? Although the Court in Monsanto did not cite the cases dis-
cussed in the prior section, it is highly revealing that it still followed the
long-standing practice of invoking Locke, the only philosopher that the
modern Supreme Court has cited as authoritative precedent, to justify the
legal and constitutional principle that intellectual property is property.”

Consistent with its ruling in Monsanto, the Supreme Court’s recent deci-
sions have continued to reaffirm the constitutional rule that patents and
copyrights are property rights secured under the Takings Clause and Due
Process Clauses.

e Roughly 20 years ago, the Supreme Court held that patents are “prop-
erty” under the Due Process Clause of the Fourteenth Amendment.**

e In 2015, the Court quoted an 1882 decision that “[a patent] confers
upon the patentee an exclusive property in the patented invention
which cannot be appropriated or used by the government itself,
without just compensation, any more than it can appropriate or use
without compensation land which has been patented to a private
purchaser.”?®
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e Justlast year, the Court recognized that “[c]opyrights are a
form of property” under the Due Process Clause of the Four-
teenth Amendment.”®

Conclusion

The Founding Era sources, as well as the overwhelming weight of
19th-century court decisions, official statements, and commentaries, con-
firm that intellectual property rights are property—both as a matter of basic
legal doctrine and as a matter of constitutional principle. Yet the Supreme
Court for some unknown reason seems to have forgotten or lost sight of its
own decisions and other relevant authorities in interpreting and applying
the constitutional protections afforded by the Due Process Clauses and the
Takings Clause to intellectual property rights.

Despite this lack of reference to these long-standing precedents, it is
notable that the Supreme Court has still consistently and repeatedly
protected intellectual property rights under the Constitution. It should
continue to do so, and the Supreme Court should give its modern decisions
afirmer grounding in its own precedents and in the many historical sources
from the Founding Era.

Adam Mossoff is Visiting Intellectual Property Fellow in the Edwin Meese Il Center for
Legal and Judicial Studies, of the Institute for Constitutional Government, at The Heritage
Foundation, a Senior Fellow at the Hudson Institute, and Professor of Law in the Antonin
Scalia Law School at George Mason University.
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