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George Gascón: A Rogue 
Prosecutor Whose Extreme Policies 
Undermine the Rule of Law and 
Make Los Angeles Less Safe
Charles D. Stimson and Zack Smith

Financial backing by George Soros and 
Soros-affiliated organizations has led 
to a rise in rogue prosecutors, includ-
ing George Gascon.

KEY TAKEAWAYS

Gascón’s radical, pro-criminal, anti-prose-
cution policies make him a “gold standard” 
for rogue prosecutors.

Gascón’s dangerous policies will impact 
public safety for decades to come.

The rogue prosecutor movement, which 
some, mostly liberals, call the “progressive 
prosecutor” movement, has made signifi-

cant electoral strides in the past year—in large part 
because of overwhelming financial backing by George 
Soros, Soros-affiliated organizations, and other far-
left mega-donors.1 In recent election cycles, several 
rogue challengers won their races against indepen-
dent, traditional prosecutors, many of whom are from 
the same political party as these new challengers.2

These elected rogue prosecutors occupy the offices 
of the district attorney (DA), but their goal is not to 
be the best prosecutors they can be, nor to “increase 
public safety,” as outlined under the American Bar 
Association’s professional standards for a prosecutor.3 
Rather, their goals, dressed up in deceptive Orwellian 
language, is much more sinister: to “fundamentally 
reverse engineer” the role of the prosecutor.4 In 
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practice, that results in favoring and benefitting defendants, attacking 
police officers, shunning victims, and cozying up to criminal defense attor-
neys and radical decarceration zealots.5

Earlier Rogue Prosecutors

Until November 2020, the most radical rogue prosecutors, like Boston’s 
Rachael Rollins,6 Baltimore’s Marilyn Mosby,7 Philadelphia’s Larry Krasner,8 
and Chicago’s Kim Foxx,9 implemented policies that favored defendants, 
ignored drug laws, prohibited prosecutors from filing certain misdemeanor 
charges, and cut sweetheart deals with defense attorneys, all of which 
contributed to spikes in crime (including homicides) in their cities and 
damaged their relationships with local police and victims’ rights groups.

But their policies, which have resulted in more deaths and victims, 
have not eviscerated the entire architecture of the prosecutor’s office 
and powers—not yet anyway. In most instances, they continue to prose-
cute violent felons and seek lengthy sentences for the worst of the worst. 
Though some, like Chicago’s Foxx, are not even doing that as well as their 
predecessors.10 They defend the cases in which they earned convictions on 
appeal. They use the laws, passed by their state legislatures, to protect the 
vulnerable and special categories of victims, like children and the elderly. 
They seek enhanced sentences when appropriate, charge recidivists with 
long criminal records accordingly (most of the time), and do not seek to 
unwind prior convictions won years or decades before. And as much as 
career prosecutors in their offices may disagree with the policy choices 
of their rogue bosses, they are not forced to side with defendants, ignore 
victims and state laws, and violate their oaths of office.11

That changed when George Gascón, the Soros-backed former District 
Attorney of San Francisco, was elected District Attorney for Los Angeles 
(LA) County, California, in November 2020. The breadth and scope of his 
radical policies, imposed by diktat his first day in office, are breathtaking.

Gascón’s Special Directives and Their Impact

Gascón’s policies, issued in a series of Special Directives, which all 
prosecutors in the office are required to read and know and which have 
been incorporated into the office’s Legal Policies Manual, are nothing 
short of nuclear explosions aimed at his own office and prosecutors, 
undercutting and undermining them in the performance of their duties. 
Written by or with the assistance of his “transition team” or “public policy 
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advisors”—virtually all of whom are criminal defense attorneys or radical 
pro-criminal activists—these policies benefit murderers, cop killers, child 
and adult rapists, career felons, and other dangerous criminals. None of his 
policies benefits victims of crime.

While this might sound hyperbolic, unfortunately, it is not. Gascón is a 
rogue among rogues.

Unlike all the other elected rogue prosecutors, Gascón’s policies apply 
not only to future cases, but also to all ongoing and even past cases. Let that 
sink in. And once it does, it becomes obvious that the cumulative effect 
of Gascón’s radical new policies is to eviscerate the ability of the District 
Attorney’s office to protect the public, to defang the enforcement of criminal 
law in Los Angeles County, to let many criminals (including violent ones), go 
free—and even to unwind many past convictions. If the goal of a prosecutor 
is to seek justice, Gascón certainly has a perverted sense of it.

If Gascón’s policies remain in force, other rogue prosecutors currently in 
office, and those running in the future, may well adopt the Gascón playbook, 
to the detriment of public safety around the country.

But more immediately, the residents of Los Angeles will suffer in ways 
no modern American city has suffered. Don’t believe us? Just ask those 
who lived in San Francisco while Gascón served as DA there—and that was 
before he went fully rogue.

A Horrendous Track Record as San Francisco DA

If accomplishments mattered, Gascón would never have been elected as 
the Los Angeles DA in the first place. Gascón was DA in San Francisco from 
2011–2019.12 Under his tenure as the San Francisco DA, crime exploded. He was, 
on the merits, a complete failure. Ask virtually any resident of San Francisco, 
and they will tell you how dangerous the city became under Gascón’s tenure.13

Gascón was a rape victim’s nightmare in San Francisco.
Rape. In the five years before he took office in San Francisco, there were 

757 reported rapes—an average of 151 per year.14 In his last five years in 
office, after his policies had time to take root, there were a stunning 1,731 
rapes, an average of 346 per year. In 2017 alone, there were 367 rapes, and 
every year from 2014 to 2019, when he left office, there were more than 
300 rapes per year. Gascón cannot explain why rapes went up under his 
tenure,15 but there is little doubt that anything other than his lax policies 
are to blame.

Keep in mind that nationwide, all crime, including violent crime, had 
been going down for decades.16 But not in George Gascón’s San Francisco.
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Aggravated Assault. Need more proof? Aggravated assaults also went 
up dramatically under Gascón’s watch as San Francisco DA. In the five years 
before he took office, there were 11,921 aggravated assaults, an average of 
2,384 per year. In his last five years in office, there were 13,070 aggravated 
assaults—an average of 2,614 per year.17 Again, Gascón has no explanation 
for why aggravated assaults went up during his tenure.

But in city after city governed by rogue prosecutors, violent crime goes up, 
directly because of their pro-criminal policies.18 There is no other plausible 
explanation.

Gascón Targeted a True Progressive Prosecutor

Jackie Lacey was a highly successful elected district attorney, and the 
first African American female district attorney in Los Angeles. She presided 
over the largest DA’s office in the country, with nearly 1,000 attorneys.19 
By all accounts, she enforced the law as written, fairly, with compassion 
and prudence. She had a solid working relationship with the Los Angeles 
Police Department and worked cooperatively with the Office of the Public 
Defender, the Presiding Judge of the Los Angeles Superior Court, and other 
key stakeholders.

She was a prosecutor’s prosecutor. Independent, progressive (in the true 
sense of the word20), fair, pro-victim, but most importantly, pro-justice, she 
was respected by her deputies. She rose from within the ranks of the office, 
tried hundreds of cases, and knew a good case from a bad case, a good cop 
from a dirty cop, and a good outcome from a bad one.

But because Lacey was not willing to adopt the radical policies advocated 
by the rogue prosecutor movement, she became a target. Nonetheless, she 
stood her ground.21 She was not willing to jettison her independence, even 
in the face of massive amounts of Soros money.22 To George Soros and other 
liberal elites, including some tech titans, Gascón’s track record as the San 
Francisco DA was a plus. Furthermore, since he was willing to implement 
policies promoted by Soros and other radical groups like Fair & Just Prose-
cution (they are neither),23 he was the perfect Manchurian candidate. Many 
of these rogue prosecutors have been successful in large part because the 
overwhelming percentage of campaign money they receive (we cannot use 
the word “raise”) comes from Soros-backed entities.24

Gone are the days of liberal denunciations of “too much money” in politi-
cal campaigns and their calls for campaign finance reform. Now, many cheer 
as Soros spends vast sums to promote district attorneys who are willing to 
flout the rule of law, and Gascón is Soros’s latest prize. Gascón won his race 
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against Lacey by 53 percent to 46 percent.25 Despite his supposed progres-
sive policies, Gascón targeted the first African American female Los Angeles 
DA because she was not radical enough.

Radical Transition and Advisory Teams

After Gascón was elected, he announced an impressive “all-star” tran-
sition team—stellar, that is, for a public defender’s office.26 A real all-star 
transition team for a district attorney’s office would include multiple former 
prosecutors, former judges, law enforcement personnel, and other commu-
nity leaders who would help the incoming district attorney to assess the 
efficacy of current policies and programs designed to protect victims and 
keep the community safe.

But not George Gascón. The members of his transition team, many with 
direct ties to Soros, are anti-law-and-order activists and zealots. Of the 38 
people on his transition team, only one is a career prosecutor, and only 
one is a former judge. None work for, or have worked for, pro-prosecution 
organizations, such as the California District Attorneys Association,27 the 
National District Attorneys Association,28 the Association of Prosecuting 
Attorneys,29 or any of the dozens of other law-and-order organizations in 
California and across the country.30 That is because Gascón and his team 
are not prosecutors by background and do not associate with career pro-
fessional prosecutors. Dangerously, Gascón and his ilk have bought into 
the idea of Larry Krasner, the rogue Philadelphia DA, that prosecutors are, 
and ought to be, “public defender[s] with power.”31

Gascón’s Committees. Who is guiding Gascón’s transition into head-
ing the country’s largest district attorney’s office? In addition to a lone 
career prosecutor, two others have some prosecutorial experience, one 
worked for Gascón in San Francisco, and the other is a Deputy DA in the 
Los Angeles DA’s office, who previously ran against Jackie Lacey to be 
district attorney. Three are public defenders. Some are communications 
and public relations specialists. But most troublingly, as delineated below, 
the transition team is littered with leading proponents of ending cash 
bail, ending the death penalty, anti-incarceration zealots, pro–illegal 
alien leaders, prison abolition activists, and more. The transition team 
is organized into 13 teams.32

Steering Committee. The Steering Committee is composed of four 
people, none of whom has extensive managerial experience as a prosecutor 
or extensive ties to law enforcement or other pro-prosecution organizations.
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	l Christine Soto DeBerry is the Executive Director of Prosecutors 
Alliance, a California-based nonprofit that “supports and amplifies the 
voices of” California’s rogue prosecutors.33

	l Jamarah Hayner is a public affairs consultant, who previously worked 
for then–San Francisco DA Kamala Harris.34

	l Joseph Iniguez is a Deputy District Attorney in the Los Angeles DA’s 
office. He ran against Jackie Lacey and lost.35 According to those 
familiar with his work, he has far less prosecutorial experience than 
the average Deputy District Attorney in his pay grade, having tried 
only four felony cases, two of which he lost. He has no significant 
managerial experience.

	l Max Szabo is a lawyer who works as a communications professional. 
He was “previously a senior adviser to [Gascón in San Francisco] 
where he served as an Assistant District Attorney and Director of 
Communications and Legislative Affairs.”36

Bail Committee. The Bail Committee is composed of two individuals 
vehemently opposed to cash bail, each of whom has dedicated part of his 
or her professional career to ending cash bail and championing more per-
missive standards for pretrial release—meaning more individuals, even 
dangerous ones, will be released on nothing more than their word that they 
will show up to court and not commit any additional crimes.

1.	 Dolores Canales is the Community Outreach Director for the Bail 
Project, an organization dedicated to eliminating bail for all criminals. 
She was previously a Soros Justice Fellow.37

2.	 Robin Steinberg is the Founder and CEO of the Bail Project. She was 
a public defender for 35 years and hopes to transform “the pretrial 
system in the US.”38

Conviction Review Committee. The Conviction Review Committee 
is composed of two individuals.

1.	 Franky Carrillo is a wrongly convicted person, who was later 
exonerated and is now the star of a Netflix docuseries called “The 
Innocence Files.”39
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2.	 Paula Mitchell is the Executive Director of Project for the Innocent at 
Loyola Law School.40

Death Penalty Committee. The Death Penalty Committee is composed 
of three individuals who are hostile to the death penalty, no matter how 
heinous someone’s crime.

1.	 Stephanie Faucher is the Deputy Director of the 8th Amendment 
Project, an organization founded in 2014 to end the death penalty.41 
She works in communications and previously worked at MoveOn.org, 
which has also been funded by George Soros.42

2.	 Sean Kennedy is the Executive Director of The Center for Juve-
nile Law and Policy at Loyola Law School and a former federal 
public defender.43

3.	 Natasha Minsker is a consultant, former American Civil Liberties 
Union (ACLU) attorney, and former Director of the ACLU of Califor-
nia Center for Advocacy and Policy.44

Diversion, Re-Entry, and Behavioral Health Committee. This com-
mittee is composed of two individuals who favor releasing large swaths of 
currently incarcerated criminals.

1.	 Songhai Armstead is the Executive Director of Alternatives to Incar-
ceration, an organization whose motto is “care first, jails last.”45

2.	 Eunisses Hernandez is the Co-Executive Director for La Defensa, a 
project of Tides Advocacy, which is a Soros-funded liberal organiza-
tion.46 The mission of La Defensa is “to decarcerate the largest jail 
population in the United States.”47

Of note, Tides Advocacy is a social justice organization with over $29 
million in total assets at the end of 2019, according to their audited financial 
statements, and total revenue in 2019 of over $52,000,000.48 Tides Advocacy 
is an affiliate of Tides. Tides is comprised of five separate legal entities: Tides 
Network, Tides Center, Tides Foundation, Tides Two Rivers Fund, and 
Tides Inc. Tides had $711,763,331 in assets as of the end of 2019, according 
to their consolidated financial statements, and had revenue of $717,991,216 
that year alone.49
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Enhancements, Three Strikes, and Charging Committee. This sin-
gle-member committee focuses on furthering the policy of not charging or 
alleging certain crimes in order to not trigger enhanced penalties—penalties 
that were designed to protect the public.

	l Michael Romano is the Founder and Director of The Three Strikes and 
Justice Advocacy Project at Stanford Law School.50

Environmental Justice. This committee, which has an odd focus for 
a local elected DA’s office, seems designed more to send political signals to 
liberal supporters than to focus on issues that those working in the DA’s 
office are likely to encounter on a day-to-day basis.

	l Michael Kadish is the President of the Los Angeles League of Con-
servation Voters, which is “the only environmental Political Action 
Committee (PAC) in Los Angeles County” with a mission to “endorse 
and support candidates…who exhibit a knowledge of, and commitment 
to, preserving and protecting the environment.”51

	l Angelo Logan is the Campaign Director for Moving Forward Network, 
which is “a national network of over 50 member organizations” that 
focuses on “the negative impacts of the global freight transporta-
tion system.”52

	l Mary Nemick is the Director of Communications for the City of Los 
Angeles’ Public Works Department, Bureau of Engineering, and serves 
on the board of the Los Angeles League of Conservation Voters.53

	l Aura Vasquez was a commissioner on the Los Angeles Department 
of Water and Power’s Board. She is an environmental and political 
consultant.54

Immigration Committee. This committee features three individuals 
to help further Gascón’s goal of undermining enforcement of current immi-
gration policies and charging immigrants in such a way so as not to trigger 
immigration consequences when possible.

1.	 Maritza Agundez is part of the Coalition for Humane Immigrant 
Rights, where she is a managing attorney.55
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2.	 Rose Cahn is a senior staff attorney at the Immigrant Legal Defense 
Resource Center. She was previously a Senior Soros Fellow at the 
Lawyers Committee for Civil Rights.56

3.	 Marissa Montes is the Clinic Director for the Loyola Immigrant 
Justice Center at Loyola Law School.57

Juvenile Committee. This committee is designed to further Gascón’s 
radical goals of charging no juveniles as adults—no matter how heinous 
or depraved their crimes—as well as other policies that will neither help 
juveniles nor keep the community safe.

	l Frankie Guzman is the Director of Youth Justice Initiative at the National 
Center for Youth Law and was a recipient of a Soros Justice Fellowship.58

	l Michael Mendoza is the Director of National Advocacy for the 
Anti-Recidivism Coalition.59

	l Maureen Pacheco is a trainer for the Juvenile Division of the Alternate 
Public Defender’s Office of Los Angeles and a former public defender.60

	l Patricia Soung is an attorney at the Pacific Juvenile Defender Center, 
where she is the Director of Youth Justice Policy. She was a Soros 
Justice Fellow at Northwestern University Law School.61

Law Enforcement Accountability. This two-person committee nota-
bly contains no one with actual law enforcement experience.

1.	 Erwin Chemerinsky is the Dean of the U.C. Berkeley Law School, 
distinguished law professor, and long-time liberal activist.62

2.	 Je Yon Jung is an attorney who previously worked in the U.S. Depart-
ment of Justice and the Consumer Financial Protection Bureau.63

Law Enforcement Relations. Given Gascón’s radical policies, this 
committee certainly has its work cut out for it.

	l Kevin Jablonski is a current executive and performance coach. He 
retired in September 2020 as the Chief Police Psychologist for the Los 
Angeles Police Department.64
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	l Rebecca Neusteter is the Executive Director of the Health Lab of the 
University of Chicago’s Urban Labs.65

	l Jacqueline Seabrooks is the Chief of Police with the Santa Monica 
Police Department.66

Re-Sentencing. The policies put in place by this committee will have 
far-reaching consequences because they will seek to align the sentences 
of those prosecuted by Gascón’s predecessors with his new anti-crime, 
pro-criminal policies.

	l Hillary Blout is the Founder and Executive Director of For the People 
and the Sentence Review Project. She worked briefly as Deputy 
District Attorney in San Francisco for both Gascón and Kamala 
Harris when each was the district attorney.67 She also worked for 
the anti-prosecution organization ironically called Fair & Just 
Prosecution.68

	l Kate Chatfield is the Director of Audience Engagement and Senior 
Legal Analyst at The Appeal. She was formerly the Director of Policy 
at The Justice Collaborative, former policy director at Restore Justice, 
and a former public defender.69

	l Christopher Hawthorne is a law professor and Director of the Juvenile 
Innocence and Fair Sentencing Clinic at Loyola Law School and a 
former criminal defense attorney.70

	l Jennifer Hansen is a staff attorney at the California Appellate Project.71

	l Paula Mitchell and Michael Romano, mentioned above, also serve on 
this Committee.72

Trauma-Informed Approach to Victims Committee. Like the Law Enforce-
ment Relations Committee, this committee too has its work cut out for it because 
crime victims are the real forgotten people under Gascón’s new administration.

	l Ivette Ale is a grassroots organizer and LGBTQ community leader 
who grew up as an illegal alien and is affiliated with Dignity and Power 
NOW, which “fights for the dignity and power of all incarcerated 
people, their families, and communities,” according to its website.73
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	l Lanaisha Edwards is a member of Trauma Informed LA and works 
with “Crime Survivors for Safety and Justice as the Los Angeles 
Chapter Coordinator and is working with [the] Volunteers of America 
[Gang Reduction Youth Development] program as a Lead Case Manag-
er.”74 She is the sister of a person who was murdered.75

	l Dr. Gena Castro Rodriguez is a psychologist and Chief of Victim Ser-
vices for the San Francisco District Attorney’s Office.76

	l Bamby Salcedo is a Latina transgender speaker and advocate.77

Radical Policy Directives

Gascón issued nine sweeping “Special Directives” to all deputy district 
attorneys to supersede entire chapters of the office’s existing legal policy 
manual. Issued literally one minute after he was sworn into office on Decem-
ber 7, and effective the next day, the diktats from the front office apply to 
virtually all potential cases, incoming cases, ongoing cases—and to those 
cases that have already been completed in which a defendant was convicted 
and is serving a sentence.

One of the hallmarks of the rogue prosecutor movement is the use 
of feel-good phrases, repeated ad nauseam in the media and academia, 
meant to drum up support for their radical, pro-criminal policy pref-
erences. Examples include “mass incarceration,” “correctional-free 
lunch,” “institutional change,” “over-policing,” “unnecessary incar-
ceration,” “excessive sentences,” “two-tiered system of justice,” and 
more. They frame their efforts in fuzzy-sounding aspirational phrases 
like “reimagining prosecution”; factually misleading and inflammatory 
statements like “structural racism”; and confidence-inspiring terms like 

“conviction integrity units.” Not surprisingly, these and other phrases 
favored by rogue prosecutors are littered throughout Gascón’s spe-
cial directives.

When read together, it is clear that the new special directives are designed 
to benefit criminal defendants, undercut hard-fought convictions, and pre-
vent the fair application of the criminal law to most crimes going forward. If 
you had asked the criminal defense bar to craft special directives for a DA’s 
office to benefit their clients, this is what they would look like.

And in all likelihood, given the people on the transition team, that is 
exactly what happened: The criminal defense bar, essentially, wrote these 
directives to benefit their clients.
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Pretrial Release. Special Directive 20–06 is entitled “Pretrial Release 
Policy.”78 A more accurate title would be “Let Everyone Out of Jail and 
End Cash Bail.”

In a subsection entitled The Unfairness of Cash Bail, the directive 
notes that even though the legislation to eliminate cash bail in the state 
failed, “[W]e will not wait for statewide reform before imposing meaning-
ful changes in the use of cash bail.”79 Cash bail, according to the directive, 
creates a “two-tied system of justice,” and leads to “unnecessary incarcera-
tion” that harms “individuals, families and communities.”80 In other words, 
Gascón is saying that even though Californians just voted to keep cash bail, 
he will not obey the will of the voters and will not follow the law.

The directive states, “Unaffordable cash bail eviscerates the bedrock 
of our democracy and undermines our principles of justice, fairness and 
equality under the law.”81 According to Gascón, “freedom should be free.”82

What the directive does not mention is that certain criminals—especially 
career felons—can pose a significant risk of danger to the community; that 
cash bail is a tool that works to ensure their appearance at future court dates; 
and that, in appropriate cases, pre-trial detention keeps them off the streets 
pending trial or case disposition. Like all these directives, this one makes 
definitive or overbroad statements that are not backed up by any serious studies.

For example, this directive states that it is “exceptionally rare that indi-
viduals willfully flee prosecution or commit violent felony offense while 
released pretrial.”83 This statement cites no data—and runs counter to what 
prosecutors, judges, courtroom clerks, and police see in courtrooms across 
the country every day when defendants fail to appear for court appearances.

And since “freedom should be free,” and Gascón cannot tolerate “unaf-
fordable bail,” the directive requires there to be a presumption in favor of 
pretrial release. Everyone arrested “shall receive a presumption of own 
recognizance release without conditions.”84 Pretrial detention “shall only 
be considered” when “clear and convincing evidence” shows a substantial 
likelihood that the defendant’s release would result in great bodily harm 
to others or his flight to avoid prosecution.85

Prosecutors are prohibited, regardless of the extent of an accused’s 
criminal history, from requesting cash bail for any misdemeanor, non-se-
rious felony, or non-violent offense. And in the event that a deputy district 
attorney gets supervisor approval to request cash bail, the prosecutor must 
presume a defendant is indigent.86 Prosecutors may not rely solely on scores 
from risk-assessment tools for detention,87 even though such tools have 
been used for decades, are quite sophisticated, and are part of the First Step 
Act passed by Congress last year.88
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To make matters worse, prosecutors are not allowed to oppose a defense 
counsel’s motion to remove or modify a defendant’s conditions of release,89 
nor can prosecutors oppose a defense counsel’s request to waive a client’s 
appearance at “non-essential” court appearances,90 nor can prosecutors 
oppose a defense counsel’s request that a judge not issue a bench warrant 
against the defendant for not showing up.91 This last directive is bad policy 
because each court appearance gives the defendant’s lawyer, the judge, 
and pre-trial supervision officers another chance to make contact with 
the defendant and to ensure any issues are being addressed. And while a 
defendant may not need to be present for every court hearing, that issue 
typically is, and should be, resolved in advance. If something does happen 
in which a defendant does not appear without prior notice, in our experi-
ence, prosecutors typically do not immediately ask a judge to issue a bench 
warrant for the absent defendant.

To top it off, these policies apply retroactively, to anyone currently incar-
cerated in Los Angeles County on cash bail.92 Furthermore, prosecutors are 
prohibited from objecting to their release.93

Misdemeanor Case Management. Special Directive 20–07 is enti-
tled “Misdemeanor Case Management.”94 A more accurate title would be 

“Thirteen Crimes You Can Commit in Los Angeles With Impunity, Thanks 
to George Gascón.”

Dressed up in the same psycho-babble fuzzy language endemic to the 
rogue prosecutor movement, this directive implores the reader to “reimag-
ine public safety,”95 which, as we have discussed at length in our research,96 
is tantamount to ending public safety as we know it, favoring criminals, tar-
geting police, and shunning victims. To that end, this directive states that 

“prosecution of low-level offenses will now be governed by this data-driven 
misdemeanor reform policy directive.”97

The phrase “data-driven” is one that other rogue prosecutors use, too. 
They want voters to believe that if you refuse to prosecute scores of crimes 
that crime will actually go down, and they have the “data” to prove it. But 
they usually do not.98 And on those rare occasions when they actually do 
produce some data, a closer look behind how that “data” was generated, 
calculated, and interpreted often leads to vastly different conclusions.99

Rachael Rollins, the rogue prosecutor in Boston, for example, uses the 
same “data driven” language in her “Rollins Policy Memo,” which lists 15 
crimes you can now commit with impunity in Boston.100 While she claims 
that ignoring these offenses will actually lead to less crime, the opposite 
has proven to be the case, according to recent crime statistics. The same is 
true in other cities with rogue prosecutors. This should hardly come as a 
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surprise. Tell criminals they can commit certain crimes and that they will 
not be charged, and criminals will commit those crimes.101

Like Rollins, Gascón has decreed that 13 misdemeanor offenses that are 
still on the books in California “shall be declined or dismissed before arraign-
ment and without conditions,”102 unless certain “exceptions” or other “factors” 
exist.103 To make matters worse, the directive states that “these charges do 
not constitute an exhaustive list,” and each prosecutor in Gascón’s office is 
ordered to “exercise his discretion” to identify other offenses—out of the 
hundreds of misdemeanors in the California Penal Code—that fall within 

“the spirit” of this directive and to proceed accordingly.104

The 13 crimes the directive mentions by name that you can commit with 
impunity in Los Angeles as of December 8, 2020, are:105

	l Trespass,

	l Disturbing the peace,

	l Driving without a license,

	l Driving on a suspended license,

	l Criminal threats,

	l All drug possession,

	l All drug paraphernalia possession,

	l Minor in possession of alcohol,

	l Drinking in public,

	l Under the influence of a controlled substance,

	l Public intoxication,

	l Loitering,

	l Loitering to Commit Prostitution, and

	l Resisting Arrest.
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If the charge is not declined because it falls into a narrow exception, then 
prosecutors must follow a three-step process until the case is ultimately 
dismissed.106 This process includes:

1.	 Pre-arraignment diversion via an administrative hearing, then 
upon compliance with specified conditions, the charge will be for-
mally dismissed.

2.	 Post-arraignment, pretrial plea diversion. Once the criminal complies 
with conditions, the charge is dismissed without entry of a plea.

3.	 Post-arraignment, post-plea diversion. Once the criminal complies 
with the conditions imposed pretrial, the charge is dismissed after the 
criminal withdraws his plea of guilty.

For those misdemeanors not on the list of 13, pretrial diversion “shall be 
presumptively granted” for a period of six months, and in no circumstance 
longer than 18 months.

For those few misdemeanor cases that are not declined or subject to pre-
trial diversion, prosecutors are required to follow these rules when making 
plea offers:

1.	 No offer can require a defendant to do jail time and community labor.

2.	 No offer can require a defendant to do more than 15 days of com-
munity labor.

3.	 No offer can require a defendant to register on a public registry unless 
required by statute.

4.	 Once a prosecutor makes an offer to a defendant, who then refuses the 
offer, the prosecutor cannot up the ante if the defendant decides to roll 
the dice by filing a pretrial motion (and loses) or decides he wants a 
jury trial, and then changes his mind once he gets closer to trial.

With respect to fines and fees, prosecutors are required to presume that 
all criminals are indigent and unable to pay a fine or fee.107 Prosecutors must 

“actively support” a request by a criminal or his attorney to waive a fine or fee.108

When a defendant receives probation, and, as a condition of probation, is 
required to pay a fine or fee or to participate in a program and then fails to 
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make the payment or participate in the program, prosecutors are prohibited 
from arguing that the defendant violated the terms of his probation.109

Sentencing Enhancements and Allegations. Special Directive 20–08 
is called Sentencing Enhancements/Allegations.110 A more accurate title 
would be “Don’t Worry, Violent Felons and Gang Members, You Won’t 
Go to Prison.”

The most controversial aspect of Gascón’s radical directives is the 
elimination of most sentencing enhancements, special circumstances, 
life-without-parole-eligible sentences, and the death penalty. The Asso-
ciation of Deputy District Attorneys for Los Angeles County, which 
sued Gascón over his new policy directives, argues that some of those 
enhancements are required by law, and it is questionable whether 
Gascón has the legal authority to order his prosecutors—each of whom 
is an officer of the court and member of the California bar—not to file 
those enhancements. The association argues that the law enacting the 
enhancements “made the prosecutor’s duty to seek the Three Strikes 
enhancement absolute. In cases where the Three Strike Law applies, the 
prosecutor has no discretion to refuse to seek the enhancement—he or 
she is bound by law to do so.”111

That presents a question of California state law that the California courts 
must resolve. But first, some background.

Over the years, the California legislature has passed dozens of sentencing 
enhancements, providing for harsher penalties or mandatory incarcera-
tion when someone commits a crime against specific classes of individuals, 
such as children, women, the elderly, and others; when certain aggravating 
circumstances, such as using a firearm, are present; or when someone is a 
repeat offender.

In 1994, in response to rampant crime and gang activity in the state 
by career violent felons, the legislature passed The Three Strikes Law,112 
which gave prosecutors the ability to seek a life sentence for anyone who 
committed a qualifying offense and had two qualifying prior convictions. 
The legislature also passed laws detailing the gruesome special circum-
stances of the most violent cases that would make a criminal eligible for 
life without parole (LWOP) or the death penalty.113 California prosecutors, 
including deputy district attorneys in the Los Angeles DA’s office, exercised 
their discretion accordingly, added enhancements when appropriate, and 
when necessary, sought guidance from supervisors in the most violent 
cases to decide whether to seek LWOP or the death penalty. In exercising 
this discretion, the death penalty was sought in only a small percentage of 
death-eligible cases.
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The directive starts with the bold, yet dubious, assertion that the statutory 
sentencing ranges for criminal offenses “alone, without enhancements, are 
sufficient to both hold people accountable and also protect public safety.”114 
The directive references “studies” that purport to conclude that each “addi-
tional sentence year causes a 4 to 7 percent increase in recidivism.”115 But one 
of the research papers cited to support this assertion was written by an econ-
omist (about criminals in only one county in Texas) who applied economic 
theory to modest sentences to see if the benefits of incarcerating people for 
shorter periods of time outweighed the costs of longer-term incarceration, 
including post-release higher recidivism rates and increased dependence on 
the government.116 In short, the paper does not say what Gascón asserts it says.

The directive makes no mention of the groundbreaking study by the 
National Bureau of Economic Research entitled Using Sentencing Enhance-
ments to Distinguish between Deterrence and Incapacitation, which 
demonstrated that California sentence enhancements had a substantial 
deterrent effect and were cost effective.117

Professors Daniel Kessler and Steven Levitt of Stanford University and 
University of Chicago, respectively, tested their model using California’s 
Proposition 8, which imposed sentence enhancements for a select group of 
crimes. They found that in “the year following its passage, crimes covered 
by Proposition 8 fell by more than 10 percent relative to similar crimes not 
affected by the law, suggesting a large deterrent effect.”118 More strikingly, 
they found that “three years after the law comes into effect, eligible crimes 
have fallen roughly 20–40 percent compared to non-eligible crimes.”119 They 
concluded that California sentence enhancements had a large deterrent 
effect and “may be more cost-effective than is generally thought.”120

Those inconvenient facts aside, the directive prohibits prosecutors from 
seeking the application of sentence enhancements or the Three Strikes Law, 
or asserting sentence allegations in the charging documents that would 
trigger any such enhancement upon conviction. It further forces them to 
withdraw such allegations in all pending cases.

Despite the fact that enhancements, special allegations, and the Three 
Strikes law keep violent, career felons off the streets for decades, thus protect-
ing society from the worst of the worst, Special Directive 20–08 undercuts the 
California legislature’s laws, and outright bans their use. Prosecutors cannot 
allege any “5-Year Priors” under California Penal Code § 667(a)(1) or “3-Year 
Priors” under California Penal Code § 667.5(a) and are required to dismiss 
such allegations in pending cases—nor can they add “gang enhancements” 
against known violent gang members pursuant to California Penal Code § 
186.22 and must dismiss such charges in pending cases.121
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In contrast to these new proposals, the Legal Policy Manual that was in 
effect under former District Attorney Jackie Lacey included reasonable 
charging policy guidance for prosecutors in their use of enhancements 
and special circumstances. For example, Chapter 2.10 (Charging Special 
Allegations), now rescinded by Gascón, stated:

When a complaint is filed, a deputy shall charge all applicable special allega-

tions that enhance the penalty or result in the mandatory denial of probation 

(e.g., all prior serious or violent felony convictions, possession or use of weap-

ons and the infliction of great bodily injury) whenever the policies on eviden-

tiary sufficiency have been satisfied.122

Prosecutors were required, under Jackie Lacey, to file all applicable spe-
cial allegations. Gascón has taken the opposite approach, banning the filing 
of special allegations.

Similarly, Chapter 3.02 (Three Strikes), now rescinded by Gascón, took 
a measured approach to filing three strikes in cases, stating:

The Three Strikes law, Penal Code §§ 1170.12(a)–(d), provides a powerful tool for 

obtaining life sentences in cases involving habitual criminal offenders. However, 

unless used judiciously, it also has the potential for injustice and abuse in the 

form of disproportionately harsh sentences for relatively minor crimes. The 

Three Strikes statutory scheme appropriately authorizes the use of prose-

cutorial discretion in its implementation. Deputies have a legal and ethical 

obligation to exercise this discretion in a manner that assures proportionality, 

evenhanded application, predictability and consistency. Moreover, the potential 

for coercive plea bargaining must be avoided.123

Section 12.05 (Three Strikes) in the Lacey Legal Policy Memo, now 
rescinded, stated:

All qualifying prior felony convictions shall be alleged in the pleadings pursuant 

to Penal Code § 1170.12(d)(1). Prior to seeking dismissal of any strike, the prior 

strike case files shall be reviewed, if available, in order to fairly evaluate miti-

gating and aggravating factors. If it is determined that proof of a prior strike 

cannot be obtained or that the alleged strike is inapplicable, dismissal of the 

strike shall be sought after obtaining Head Deputy approval.124

Gascón’s termination of the Three Strikes policy is not judicious, pro-
portional, or evenhanded. It is reckless, especially because Los Angeles has 
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a major gang and violent crime problem. The district attorney is the office 
charged with holding criminals, especially violent criminals, accountable. 
Keeping particularly dangerous criminals off the streets, for long periods 
of time, keeps the community safer from such offenders.

Now prosecutors cannot file special circumstance allegations that would 
result in an LWOP sentence and must dismiss or withdraw such allega-
tions in pending cases. And, unlike other rogue prosecutors, Gascón has 
mandated that these rules apply retroactively. For defendants sentenced 
within 120 days of December 8, 2020, prosecutors are not allowed to oppose 
a request from defense counsel for resentencing in “accordance with these 
guidelines.”125

Deputy district attorneys, victims, and victims’ groups reacted with 
horror at this directive and spoke out repeatedly against it to the media 
and anyone who would listen. At first, Gascón stood his ground, but within 11 
days, he issued an amendment to Special Directive 20–08.2.126 The amended 
directive allows for allegations, enhancements, and alternative sentencing 
schemes in a small handful of classes of cases with special victims, such as 
hate crimes, elder and dependent abuse, child physical and sexual abuse, 
adult sexual abuse, human sex trafficking and financial crimes, or in cases 
in which there is extensive physical injury or when a dangerous weapon was 
used and “exhibited an extreme and immediate threat to human life”—but 
only after getting a supervisor’s permission.127

Given that there are over 100 sentencing enhancements, allegations, 
and special circumstance laws in California, the vast majority of eligible 
criminals will now not be held to account under the full force of the law as 
passed by the California legislature, and Los Angelenos will suffer as a result.

Youth Justice. Special Directive 20-09 is entitled Youth Justice.128 A 
more accurate title would be “Violent Teens Never Go to Jail” or, alterna-
tively, “The Gang Improvement and Recruiting Act” as the policies create 
incentives for gangs to enlist even more youth under 18 years old to commit 
violent crimes.

Dressed up in more bumper sticker feel-good language like “care over 
cages” and “need over deed”—dog whistles to the Woke—the directive 
makes diversion the default for those under 18 who commit crimes, with 
a goal of “keeping youth out of the juvenile justice system.” Of course, the 
way Gascón keeps youth out of the juvenile justice system is simple: Ignore 
their criminality and order his prosecutors to do the same.

The most radical aspect of this directive is this: Prosecutors are prohib-
ited from transferring youthful offenders to adult court, no matter what 
crime they commit. That means that a 6’3”, 210-pound gang member who 
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is 17 years old who murders someone and later gets caught is given an 
“adjudication” in juvenile court—and can be set free. All pending motions 
to transfer youthful offenders to adult court are required to be withdrawn.

Furthermore, all youth accused of misdemeanors will not be prosecuted, 
unless it is “deemed necessary,” and in those cases, they go to diversion 
programs. Youth who damage property and get in a “minor altercation 
with group home staff, foster parents and other youth” will not be charged. 
Undoubtedly, this will have a negative impact on whether people want to 
work in group homes or foster kids in LA.129 The directive also disbands the 
school truancy unit and programs associated with chronic truancy. So much 
for encouraging kids to attend and stay in school in Los Angeles County.

Prosecutors are prohibited from filing (in juvenile court) any “poten-
tial strike offense” for 16- and 17-year-old criminals, with the exception of 
forcible rape and murder. And even here, George Gascón’s nomenclature is 
deceptively misleading, hiding the true impact of his directive. His excep-
tion specifies “rape” as a carve-out, but “rape” under California law means 
vaginal penetration of a female victim. Forcible sodomy and forcible oral 
copulation are different code sections, meaning they are different offenses 
that would not be subject to the carve-out. Details matter.

Therefore, a dangerous 16- or 17-year-old who is a gang member or has 
a long criminal record, who shoots someone but does not kill him, or who 
engages in physical or sexual abuse of a child, or who forcibly sodomizes a 
victim, or who commits another violent crime, will not have to face a “strike” 
allegation and will have his case adjudicated in juvenile court, where the 
maximum punishment is being held in juvenile detention until the age 
of 21. This creates a perverse incentive for gangs to step up their ongoing 
recruiting efforts to youth to carry out murders and other heinous crimes 
on their behalf.

Prosecutors are prohibited from filing child pornography charges against 
youth who “consensually own or send sexually explicit photos” to others, 
which deputy DAs had not been doing anyway. Prosecutors are required to 

“structure charges, filing and prosecution” to avoid triggering sex offender 
registration requirements, even though federal law requires sex offender 
registration for people convicted of certain sex crimes, including those 
under the age of 18.

Prosecutors are prohibited from objecting to a defense attorney’s 
request to remove a client from the national sex offender public website 
if the offender was a youth at the time he committed the qualifying sex 
offense(s).130 So a 17-year-old convicted of rape, child molestation, or any 
other qualifying violent sex offense, who has a history of deviant sexual 
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assault, and is on the sex offender registry, will not need to worry about 
a prosecutor objecting to him coming off the registry. Once he is off the 
registry, the public, including potential employers or landlords, will not 
have any way of knowing his criminal past unless he voluntarily discloses 
it, which is highly unlikely to happen.

The directive decrees that the “presumption shall be against detention.”131 
Detention can only be sought where the accused (“child” in their lingo) 

“poses an immediate danger to others,” and then only “for as long as the 
child represents a danger to others.”132 Prosecutors are prohibited from 
seeking detention for probation violations unless the youth commits a new, 
serious qualifying crime.133 For youthful offenders who are illegal aliens, 
prosecutors “shall seek to avoid immigration consequences,”134 and cannot 
object when defense attorneys seek to seal the record, thereby virtually 
ensuring that no illegal alien criminal gets deported from LA and no one 
will have knowledge about his or her crimes because the records are sealed.

Habeas Corpus Litigation Unit. Special Directive 20–10 is called the 
Habeas Corpus Litigation Unit.135 It should be called “Unwind All Prior 
Convictions by Our Office Unit.” The directive, naturally, starts with the 
presumption one would expect from a public defender’s office, namely, 
that “wrongful convictions occur with unacceptable frequency.”136 While 
wrongful convictions do occur, and any wrongful conviction is, of course, 
a tragedy, this phrasing suggests that wrongful convictions are a frequent 
and common occurrence, which is a highly debatable, if not downright 
inflammatory, proposition.

The mission of the Habeas Corpus Litigation Unit (HABLIT) is to “ensure 
that justice is done in every case filed in the unit.”137 The HABLIT is charged 
to look for all cases of “injustice,” including “racial injustice,”138—regard-
less of whether there were any constitutional violations. When the unit 
finds those “injustices,” they are required to “take steps to find a remedial 
solution to bring the conviction and sentence into line with today’s stan-
dards.”139 And just in case the attorneys in the unit do not understand their 
marching orders, the directive states that the “HABLIT shall not, as a policy, 
defend every conviction or raise every conceivable procedural challenge 
with equal fervor.”140

So, after line prosecutors engage in pre-trial litigation for weeks or 
months, disclose discovery required by law, go to trial and earn a convic-
tion, lawyers in their own office have marching orders not to defend the 
conviction, to look for “racial injustice” (not merely instances of outright 
innocence or misconduct by the police or a prosecutor), and to “remedy” 
the situation by either moving to vacate the conviction, agreeing to a re-trial, 
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or some other pro-defendant scheme. The impact of this policy change will 
become clear in the months and years to come, as hundreds, if not thou-
sands, of criminal convictions are scrutinized, and possibly reversed, by the 
attorneys in the HABLIT unit.

This special directive also directs Deputy DAs to concede claims of 
factual innocence when the conviction was overturned, the charges have 
been dismissed, the LA District Attorney does not intend to appeal the 
court’s ruling, and there no longer exists admissible evidence to prove guilt. 
So, by way of example, under George Gascón’s new standard, in a case in 
which the murder weapon was excluded for violation of search and seizure 
requirements and the conviction is overturned, deputy DAs now have to 
concede that the murderer is, in fact, innocent—as opposed to conceding 
that, without the ability to introduce this critical evidence during a retrial, 
he cannot be found guilty beyond a reasonable doubt. This is significant 
because people who are found factually innocent are entitled under Cali-
fornia law to money from a state fund. They also typically sue the county 
and often succeed in getting very large settlements or judgments in the 
millions of dollars.141

Death Penalty Policy. Special Directive 20–11 is entitled Death Pen-
alty Policy.142 It should be called the “No-Death-Penalty-Ever Policy.” Like 
any policy document from a public defender’s office, this directive states 
that “a sentence of death is never an appropriate resolution in any case.”143 
This, despite the fact that the California legislature and California voters 
authorized the death penalty for persons convicted of qualifying offenses. 
Nearly all death penalty law in California is by voter initiative, and every 
time California voters have voted on whether to abolish or retain the death 
penalty, they chose to keep it.

Of the 711 people currently on death row in California, 215 were sen-
tenced to death as a result of capital prosecutions in Los Angeles County.144 
According to the directive, 85 percent of those 215 criminals are people of 
color. This is proof, according to the directive, that the imposition of the 
death penalty in Los Angeles County resulted from racism.

The directive prohibits prosecutors from seeking the death penalty in 
all cases, including pending cases, and disbands the Special Circumstances 
Committee which determined when to seek capital punishment.145 Prosecu-
tors are prohibited from seeking an execution date for any person currently 
sentenced to death, and prosecutors are also prohibited from defending 
existing death sentences.146

Furthermore, prosecutors are instructed to review all prior death sen-
tences handed down in Los Angeles County with “the goal of removing 
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the death sentence.”147 To be clear, this includes serial killers like Chester 
Turner, who was convicted of raping and murdering ten women in Los 
Angeles. He also killed a victim’s unborn baby and was subsequently con-
victed in 2014 of four additional killings.148

And for those death sentence cases in which the DA’s office is a not a party 
and the death judgment arose within Los Angeles County, the office will 

“consult with the [California] Attorney General and seek his assistance with 
implementing the goals of this office.”149 Over time, if fully implemented, 
Gascón’s directive could result in most, if not all, 215 LA County death sen-
tences being reversed, despite the fact that many of their direct appeals 
were rejected years or decades ago.

Victim Services. Special Directive 20–12 is entitled Victim Services.150 
It should be called “We Don’t Care About Victims.” It speaks of “services to 
facilitate their re-entry into the community.” When did victims leave the 
community? This term is generally used in relation to incarcerated individ-
uals leaving prison and re-entering the community and makes no sense here.

Not surprisingly, this directive is the shortest in length, coming in at less 
than two pages, compared to the directives on the death penalty (four pages), 
habeas (14 pages), youth (six pages), sentencing enhancements (seven 
pages), misdemeanors (six pages), or pretrial release (six pages). It directs 
the victims’ services division (BVS) of the DA’s office to contact victims of 
violent crime within 24 hours of receiving notification, which they were 
already doing. The only new policy with respect to “victims” is contained 
in paragraph two, and it is shocking. It directs BVS to contact families of 
individuals killed by police and provide “support services including funeral, 
burial and mental health services immediately following the death—regard-
less of the state of the investigation or charging decision.”151

In other words, if a police officer is attacked by an armed violent felon 
who shoots at the police officer, and the police officer returns fire in self-de-
fense and kills the assailant, the DA’s office is required to help the felon’s 
family, and the taxpayers will pay for the felon’s funeral expenses. And here 
is the kicker: This is required “regardless of the state of the investigation 
or charging decision.”152

In other words, even if the police officer was completely justified—which 
is the situation in most cases—the DA’s office prioritizes the criminals’ family 
over the victims. So, even if the individual was guilty of murdering police 
officers or others during a shootout that resulted in his death after being 
shot by another police officer, the DA’s office still prioritizes the criminal’s 
family over the victims and their families. It is tragic whenever anyone is 
killed, and none begrudge grieving family members from receiving help. But 
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to see a DA’s office prioritizing and allocating resources to someone killed by 
the police—regardless of the circumstances—while not providing that same 
level of support to other victims, or even the officers themselves, is shocking.

The directive also prohibits prosecutors from securing the testimony 
of reluctant victims. In some cases, it is difficult to ensure the presence of 
victims to testify. They are afraid to come to court for fear of retribution by 
the defendant, a gang, or for some other reason such as the psychological 
trauma of reliving the events in question. Unfortunately, in order to pre-
vent greater harm to the community by having a dangerous individual walk 
scot free, it is occasionally necessary for prosecutors to force a reluctant 
witness to testify. In those instances, prosecutors often need to seek a court 
order to get the reluctant victim to come to court. The court orders a “body 
attachment,” which allows the authorities to bring the victim into court to 
testify under oath, whether the victim wants to or not.

This directive prohibits prosecutors from seeking body attachments, 
making it much harder to prosecute gang members, rapists, and other 
dangerous individuals.153 And it is particularly problematic for domestic 
violence cases and human trafficking cases, in which it is often the case 
that the victim is already under the emotional control of his or her abuser.

Conviction Integrity Unit. Special Directive 20–13 is entitled Con-
viction Integrity Unit.154 It should be called the “Public Defender’s Office 
within the DA’s Office,” the “Fox Guarding the Henhouse Unit,” or the 

“Unwind Most Convictions Unit.”
Many rogue prosecutors crow about their conviction integrity units 

(CIU), and pretend that they came up with the idea.155 As we have previ-
ously written, these units were the brainchild of traditional, independent 
law-and-order prosecutors years ago, who wanted to make sure that hard-
fought convictions stood up over time, and that in those rare cases where 
there were mistakes by police, expert witnesses, the evidence, or prosecu-
tors, corrective action would be taken consistent with the law.156 It is these 
prosecutors who created these innovative units years ago who are the real 

“progressives.”
Rogue prosecutors have a totally different purpose for conviction integ-

rity units. They see police and traditional, independent prosecutors as the 
enemy, and defendants as victims of a systemically racist criminal justice 
system. As such, they use conviction integrity units to chip away at convic-
tions. But no rogue prosecutor has empowered a conviction integrity unit 
to do what Gascón has charged his CIU to do.

Per this directive, the CIU operates “independently” from the rest of the 
office and reports directly to Gascón.157 Per footnote one of the directive, the 
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CIU will work with “defense organizations and members of the post-con-
viction legal community, including innocence organizations…to develop 
and implement trainings on best practices for conducting post-conviction 
investigations.”158 The CIU has a “broad mandate” and will not reject any 
case “because a conviction is based on a guilty plea.”159

Guilty pleas are the highest form of proof known in the law. When some-
one enters a plea of guilty, a judge can find a person guilty based on that plea. 
As a safeguard, though, under state and federal law, judges are required 
to ensure that pleas of guilty are knowing, voluntary, and have a factual 
basis. Judges cannot accept pleas of guilty unless they are convinced that 
the person is actually guilty. This functions as a safeguard against coerced 
pleas or guilty pleas in which someone may be confessing for other reasons, 
such as to protect a family member. While there have been instances when 
people have pled guilty to crimes they did not commit, these procedures 
seek to avoid that. And the reality is that most people who plead guilty do 
so in exchange for a lesser sentence and/or charge, and are, in fact, guilty 
of the lesser included or alternative offense, at the very least.

Yet this directive gives rogue prosecutors in the CIU the license to 
unwind guilty pleas.

The directive lays out three criteria to review cases but reserves to the 
CIU the right to review any case in the “interest of justice,”160 which in prac-
tical terms means review any case the boss wants them to.

One of the factors that can trigger the “interest of justice” exception is a 
case in which a prosecution or conviction was “tainted by racial discrimi-
nation”—even if a court previously rejected a defendant’s claim of selective 
prosecution based on racial discrimination.161 And who gets to decide if 
there is evidence of such taint? Rogue prosecutors in the CIU.

CIU attorneys and investigators are required to pay special attention to 
any conviction that was based on “high-risk factors”162 or “common causes 
of wrongful convictions,”163 including:164

	l Eyewitness identification evidence or testimony.

	l Stranger identification or cross-racial identification.

	l Where the defendant confessed, and later claims the confession was 
false or coerced.

	l Testimony that is later recanted, false, or coerced.
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	l The defendant’s conviction is “alleged” to have been borne from 
official misconduct.

	l The law enforcement personnel involved in the investigation or arrest 
of the criminal were subsequently discharged or relieved of duties.

	l The law enforcement personnel involved in the investigation or arrest 
of a defendant were later adjudicated by a court or internal investiga-
tion to have committed an act of dishonesty or sexual assault.

	l The defendant was convicted based on any of the following foren-
sic evidence:

	l Bloodstain pattern analysis,

	l Comparative bullet lead analysis,

	l Forensic odontology (bite marks),

	l Hair microscopy, or

	l Shaken baby syndrome.

	l Forensic evidence that the DA’s office has generally accepted as 
reliable but exceeds “the bounds of what is now recognized to be 
valid science.”

	l A conviction corroborated by a jailhouse informant or by an informant 
used by law enforcement more than once.

	l A conviction based in whole or in part on the testimony of witnesses 
who received benefits from the DA’s office or law enforcement (even 
when this information was disclosed to the defense prior to trial and 
counsel was afforded the opportunity to cross-examine the witness 
about such benefits).

	l A gang allegation was found true by a jury when the only evidence of 
gang membership was presented by a gang expert.



﻿ January 28, 2021 | 27LEGAL MEMORANDUM | No. 278
heritage.org

	l The criminal was convicted after one or more retrials, following 
a hung jury.

These criteria cover hundreds, likely thousands, of cases and have a 
potentially breathtaking reach.

The CIU is required to allow the criminal defense attorney to conduct 
forensic testing of evidence, and prosecutors cannot raise procedural objec-
tions or oppose requests for forensic testing to DNA, fingerprint analysis, 
firearms comparison, gunshot residue, toxicology, or other evidence.165 The 
directive provides that in cases in which a government expert who testified 
at trial and used the phrase “reasonable degree of scientific certainty,” the 
CIU should “carefully scrutinize” those cases because, according to the 
directive, the term has “no accepted scientific meaning” and can convey 

“an unsupported measure of reliability…to the factfinder.”166

This is a particularly pernicious in practice. While there may be some 
cases in which a particular expert or a particular field of study has been 
called into question, the CIU must be judicious in reviewing these cases 
because many experts, whether they testify for the government or the 
defense, use the time-honored phrase “within a reasonable degree of sci-
entific certainty” when they testify.

Of course, this directive only applies to the government’s expert wit-
nesses, not defense expert witnesses.

And since Gascón’s directive applies to incoming, ongoing, and past 
cases, the CIU is required to review “every case previously rejected by the 
former”167 case review unit. If relief is “warranted,” the CIU is empowered 
to “consider all available and appropriate remedies” to include dismissal of 
the case, a sentence reduction, or joining forces with the criminal defense 
attorney to get the criminal out of prison,168 which in itself is not necessar-
ily bad, but when coupled with the CIU’s broad mandate and emphasis on 
so-called racial-injustice issues means the many well-deserved sentences 
of convicted criminals may be in jeopardy.

Finally, since the CIU is essentially a tool of the DA to assist defendants 
and the criminal defense bar, it is tasked with creating and maintaining a 
database to “track official misconduct” of law enforcement officers, pros-
ecutors, crime lab analysts, and expert witnesses who have committed 
misconduct.169 And once a year, the CUI will “use the data” and review each 
and every case that any person on the list was involved in and notify the 
criminal and his defense counsel that the case is being reviewed and why.170

Again, while in itself not a bad thing, what constitutes “misconduct” must 
be carefully and reasonably circumscribed since the CIU will likely be the 
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final arbiter of this ill-defined term. Committing a crime, lying under oath, 
and the like are all clearly official misconduct. But the CIU must carefully 
lay out the facts and its reasoning so that officers who simply disagree with 
Gascón’s policies or who make tough, split-second decisions are not unnec-
essarily targeted for review.

Resentencing. Special Directive 20–14 is entitled Resentencing.171 One 
of the most dangerous and irresponsible of Gascón’s directives, it should 
be called “We Love Murderers,” “Fifteen Years Is the Most Time You’ll 
Ever Serve,” or “We Stand With Criminals.” This directive has several dis-
turbing edicts.

First, prosecutors are required to “reevaluate and consider for resentenc-
ing people who have already served 15 years in prison.”172 No other rogue 
prosecutor has gone this far—and for good reason.

Second, for pending cases that have sentence enhancements, prosecu-
tors are required to “join in the Defendant’s motion to strike all alleged 
sentence enhancements.”173 It is bad enough to force career prosecutors not 
to object to a defense motion to strike all alleged sentence enhancements 
when the defendant is eligible for each one based on his criminal conduct. 
It is offensive and insulting to order prosecutors to join in such a motion. 
In all cases in which a defendant is eligible for resentencing or recall of a 
sentence, prosecutors are prohibited from opposing the resentencing or 
sentence recall.174

If a criminal who has been convicted of felony murder175 seeks relief 
under Penal Code § 1170.95,176 prosecutors who oppose sentencing relief 

“shall submit the reasons in writing to the Head Deputy” who will then 
consult with Gascón, who will make the final decision in accordance with 
his directive.

What does that mean in practice? For criminals who killed someone and 
pled guilty pursuant to a plea agreement to a lesser charge of manslaughter, 
but who could have been convicted of the more serious murder or attempted 
murder charges under certain theories (including felony murder), the 
directive makes them eligible for relief.177 Essentially, they receive a double 
break. A person convicted of participating in a murder will have the murder 
charges, as well as all sentencing enhancements, dismissed. What remains, 
if anything, will be any sentence for a lower-level crime committed during 
the course of conduct, such as robbery or burglary. The shorter length of 
these sentences will often result in the offender being eligible for immediate 
release based upon time already served.

Third, the directive states that the “default policy” of the office is that 
prosecutors “will not attend parole hearings and will support in writing the 
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grant of parole” for every person who has “already served their mandatory 
minimum period of incarceration.” If the person represents a “high” risk 
for recidivism, as determined by the California Department of Corrections 
and Rehabilitation, prosecutors “may, in their letter, take a neutral position 
on the grant of parole.”

Not only are prosecutors now prohibited from attending parole hearings, 
thus depriving the parole board of the prosecutor’s point of view on the grant 
of parole, the directive prevents prosecutors from using anything said by the 
convict at his own parole hearing—even if it is false—in future court proceed-
ings. The directive states that parole hearings are “coercive”178 environments, 
and, as such, statements during them are “unreliable and involuntary.”179 
Therefore, the argument goes, prosecutors cannot introduce statements 
made by criminals during parole hearings in court for any purpose.

Any criminal who comes up for parole who was under 25 years old when 
he committed his crime will now be allowed to present mitigating evidence 
at his parole hearing, something criminals were already allowed to do.180

Fourth, perhaps the most radical aspect of this directive, and the one 
that has prosecutors, police, and victims’ rights’ groups up in arms, is the 
establishment of a Resentencing Unit. The unit is charged with a “com-
prehensive review” of cases in which a defendant received a sentence that 
is “inconsistent” with the office’s new policies.181 Specifically, the unit is 
charged with an expedited review of a “universe of 20,000 to 30,000 cases 
with out-of-policy sentences,”182 which are defined as:

	l Criminals who have already served 5 years or more;

	l Criminals who are currently 60 years of age or older;

	l Criminals who are at enhanced risk of COVID-19 infection;

	l Criminals who have been recommended for resentencing by Califor-
nia Department of Corrections and Rehabilitation, as allowed by a 
recent amendment to the California Penal Code, which extended the 
time for certain individuals and entities to request a recall of a sen-
tence and for resentencing of an inmate;

	l Criminals who were also victims of a crime; and

	l Criminals who were under 18 at the time they committed their crimes 
and were tried as adults in adult court.183
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The directive also benefits—of all people—criminals sentenced to life 
without parole. In language that only a criminal defense attorney could 
write, the directive states that “parole is an effective process to reduce 
recidivism.”184 To ensure that the worst of the worst get out of prison, the 
directive states that “prosecutor’s input at parole hearings” is limited, and 
as such, prosecutors not only are prohibited from attending parole hearings, 
but they are now required to support—in writing—parole for any thug who 
has served his mandatory minimum period of incarceration.185 The Manson 
family members and Sirhan Sirhan thank him.

Gascón is forcing career prosecutors, who have dedicated their careers to 
protecting the residents of Los Angeles County, to actively work to release 
violent criminals sentenced to life without parole.

Conclusion

George Gascón’s policies are outrageous, dangerous, pro-criminal, and 
according to the association representing many of his deputies, against 
state law. The Los Angeles County Association of Deputy District Attorneys, 
headed by Deputy DA Michele Hanisee, has filed suit in Superior Court 
attempting to prevent Gascón’s polices, which the organization alleges 
violate state law, from going into effect.186

And Gascón has only been in office for a short period of time. The impact 
of his reckless and dangerous policies is just starting to be felt and will come 
into full bloom in the months and years ahead. Whether voters in Los Ange-
les wake up to the reality that George Gascón is among the most, if not the 
most, radical rogue prosecutor remains to be seen.

Regardless of whether Gascón remains in office or is recalled, he has put 
into place the most radical, pro-criminal, anti-prosecution policies we have 
seen to date. He is, in a twisted way, the gold standard for rogue prosecutors.

Charles D. Stimson is Senior Legal Fellow and Manager in the National Security Law 

Program in the Edwin Meese III Center for Legal and Judicial Studies, of the Institute for 

Constitutional Government, at The Heritage Foundation. Zack Smith is Legal Fellow in the 

Meese Center.
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