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International Human

Rights Law

Daniel Philpott

[forts to mitigate religious repression profit immeasurably from the

status of religious freedom as a genuine human right. This status

derives enormous credibility from the prominent presence of religious
Jfreedom in the Universal Declaration of Human Rights (UDHR), which stands
as the founding charter of human rights. Today this status is threatened by
arguments from Western scholars and practitioners that religious freedom is
not a distinct human right, that it is not a universal human right, and that it
ought to be curtailed by newly emergent claims on behalf of sexual orientation
and gender identity. This status is bolstered, therefore, by new arguments,
rooted in natural law and in the concept of religion, that religious freedom is
a universal, moral, pre-political human right.

Few human rights are violated as widely today as is religious freedom.
The Pew Research Center has reported consistently for a decade that about
three-quarters of the world’s population lives under regimes that violate
religious freedom at high levels. In China and Nigeria, religious freedom is
ever more endangered, while in Burma, Egypt, Syria, Uzbekistan, and many
other places it remains beleaguered.!

One who wishes to confront, criticize, and seek to mitigate this repres-
sion, which spans regions, religions, ideologies, and cultures, will want to
assert with confidence and credibility that religious freedom is indeed a
human right. This confidence and credibility are immensely fortified by
the prominent presence of religious freedom in the Universal Declaration
of Human Rights (UDHR) of 1948,2 which stands as the founding charter
of human rights; was developed and expanded in the subsequent human
rights tradition; and has been appealed to thousands of times, all over the
world, by dissidents, framers of constitutions, activists, victims, lawyers,
and diplomats.
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Even more so, advocates of religious freedom will gain confidence and
credibility from being able to say not only that the nations of the world
have declared that religious freedom is a human right and agreed to abide
by this right in binding legal conventions, but also that religious freedom
is ahuman right prior to and apart from such agreements—a right to which
everyone, everywhere is entitled by virtue of being human.

The need for this credibility and confidence has become ever greater at
the present moment, when, apart from being violated on the ground, reli-
gious freedom is being called into question within some of the very quarters
from which human rights have received their strongest support: scholars
of law and politics, international lawyers and diplomats, and policymak-
ersin developed democracies. They question religious freedom on several
grounds, three of which this essay will examine. To wit:

¢ One criticism is that “religious freedom is not special,” meaning
that itis indistinct from other rights like freedom of speech, expres-
sion, and conscience, and thus does not warrant being considered a
right of its own.

¢ Asecond line of skepticism holds that religious freedom is not a uni-
versal human right, but is rather the product of discourses and power
in the modern Western world.

e A third criticism does not question religious freedom as a universal
human right, but rather calls for its sweeping and unprecedented
curtailment on behalf of newly emergent claims for sexual orientation
and gender identity.

The time is ripe, then, for a fresh defense of religious freedom as a uni-
versal human right. Such a defense rests on natural law, particularly on an
important feature of natural law—basic goods—of which religion is one.
This essay begins with a look at religious freedom’s place in the Universal
Declaration of Human Rights, its evolution in human rights law, and its
advocacy on the part of states and nongovernmental organizations (NGOs).
The following section presents the core defense of the human right of reli-
gious freedom on the basis of natural law. Then, the essay looks at the three

contemporary challenges to the human right of religious freedom just enu
merated and offers a response to these challenges on the basis of a natural
law defense of religious freedom. Finally, it offers recommendations for the
promotion of religious freedom.
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A Declaration of Universality

Historian Johannes Morsink, in his thorough and authoritative history
of the origins and formation of the UDHR, tells of a debate among the
drafters over whether the document would be a mere declaration, as it
turned out to be, or an international legal convention, which is binding
among states and endowed with powers of oversight, enforcement, or
adjudication. Without such legal powers, some drafters argued, the doc-
ument would have no teeth.?

The UDHR. Ironically, Morsink points out, the declaratory status of
the UDHR may have been crucial to its remarkable historical influence
as a set of principles that could be endorsed and invoked without having
to engage legal machinery. The UDHR, adopted by the United Nations
General Assembly on December 10, 1948, has been “the moral backbone
and source of inspiration” of an entire body of human rights law, including
some “two hundred assorted declarations, conventions, protocols, treaties,
charters, and agreements” and several regional conventions and orga-
nizations; is referenced by some 60 domestic constitutions, of which at
least 26 grant the UDHR superiority over domestic legal systems;*is the
founding reference point of organizations dedicated to promoting human
rights; has been invoked by dissidents and victims; is taught by schools
and universities around the world; and has been embraced by religious
bodies, not least the Catholic Church, which includes some 1.3 billion
members worldwide.

Religious freedom acquired great global prestige by being included in the
UDHR. It is the subject of Article 18, while religion is also included in the
list of distinctions by which human rights ought not to be denied in Article
2. Hereis Article 18 in full:

Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief, and freedom, either
alone or in community with others and in public or private, to manifest his

religion or belief in teaching, practice, worship and observance.

The article is brief and concise—edited down from a much longer draft
version—and, like the preamble, packed with content. Characteristic of the
UDHR as a whole, it accords this right to “everyone”—that is, each human
being. Religion is presented as one of a trio of protected activities, along
with thought and conscience, a juxtaposition that would persist in human
rights law, where “freedom of religion or belief,” for instance, is often found.
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This partnering has not stood in the way of religion receiving distinct pro-
tection, and religious freedom’s inclusion with thought, conscience, and
later, belief, underline the critical importance of inward assent in the ratio-
nale for religion’s protection.

Inward assent also underlies the freedom to change one’s religion—to
exit areligion, join areligion, or reject religion altogether. The Article then
closes with an enumeration of several dimensions of religion, all of which
suffer violation in reality and any of whose omission serves to justify the vio-
lation of religious freedom. When authorities construe religion solely as a
private matter, they purport to justify the violation of its public expression;
when they construe it merely as an individual matter, they aim to justify
the suppression of its communal expression; when they ignore religion’s
manifestation in teaching, practice, worship, or observance, they pave the
way for quelling any of these dimensions.

The UDHR, including Article 18, was the product of strenuous efforts to
achieve consensus across geography, culture, and religion over a period of
two years. A UN. Human Rights Commission, consisting of representatives
of 18 countries, was charged with producing an international bill of rights,
while a drafting committee, made up of representatives of eight countries,
worked closely together in composing the document. Among the members
of the commission were a Chinese Confucian, a Lebanese Catholic, a Soviet
Communist, an Indian Hindu, and members hailing from Australia, Iran,
the Philippines, and other countries. During the fall of 1948, all 58 members
of the U.N. General Assembly met regularly in some 150 meetings to nego-
tiate the document.® Finally, the UDHR passed with 48 members voting in
favor, eight members abstaining, and two absent.®

Was religion, and Article 18 in particular, an obstacle to consensus? The
drafters sought to minimize religious controversy while maintaining the
robustness of the human right of religious freedom. Morsink explains that

“the drafters went out of their way to avoid having the Declaration [UDHR]
make a reference to God or to man’s divine origin.”” The most difficult
controversies encountered in the drafting of the UDHR can be seen in the
eight abstentions. Six of these eight were communist states, including the
Soviet Union, two Soviet republics, and three Eastern European communist
bloc states, all of which spoke in one voice. Religion was not their stated
objection, though, but rather threats to their sovereignty. A seventh, South
Africa, likewise feared empowerment of international condemnation of its
practices of Apartheid.

During the drafting process, the Soviet Union had proposed that Article
18 include language spelling out the right not to believe any religion, but
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the proposal was rejected on the argument that such a right was already
implicit in freedom of thought.® The only country to abstain on the basis
of religion was Saudi Arabia, who saw Article 18’s clause about the right to
change one’s religion as contrary to Muslim teachings about apostasy and
a cover for Christian missionary activity. Other Muslim delegates, though,
supported the change, including one from India and one from Pakistan.® On
the whole, it is remarkable how little religion or religious freedom stood in
the way of passing the UDHR.

Subsequent Developments. Since 1948, religious freedom has
expanded its presence in international law. The International Covenant
of Civil and Political Rights of 1966' renders human rights a binding legal
obligation and sets forth religious freedom in its own Article 18. Religious
freedom’s most expansive articulation in international law came in the
Declaration on the Elimination of All Forms of Intolerance and of Dis-
crimination,” proclaimed by the U.N. General Assembly in 1981, which
spells out the widest array of dimensions of religious freedom of any of the
international human rights documents. Like the UDHR, though, the 1981
declaration is just that—a declaration of principles and not a legally binding
convention. In 1986, a United Nations mandate established what came to be
called the Special Rapporteur on the Freedom of Religion or Belief,'* whose
task is to identify obstacles to freedom of religion or belief and to propose
ways to overcome them. Four people have held the position since. Religious
freedom also appears in the constitutions of about 90 percent of the world’s
sovereign states, a shared legal status that buttresses the principle’s univer-
sality, though in many cases does not correspond to actual practice.'® Still,
for all of these developments, religious freedom remains what one advocacy
group calls an “orphaned right,” one that enjoys far fewer legal mechanisms
to promote and protect it than comparable human rights.™*

The International Religious Freedom Act (IRFA). Partly compensat-
ing for this weakness is the rise of religious freedom in the foreign policies
of developed democracies in the past two decades. The prototype is the
policy of the United States, which the U.S. Congress established through
the IRFA in 1998."° Advocated first by evangelical Protestant Christians
who sought to combat the global persecution of Christians that emerged
after the Cold War, and then by a broad coalition of Protestants, Catholics,
Jews, and Muslims, the law was passed by the U.S. Senate 98-0 and estab-
lished an architecture for the pursuit of religious freedom in U.S. foreign
policy.’® The law established an Ambassador-at-Large for International
Religious Freedom, an Office for International Religious Freedom in the U.S.
State Department, and an independent U.S. Commission on International



RELIGIOUS FREEDOM IN
INTERNATIONAL HUMAN RIGHTS LAW

Religious Freedom (USCIRF). Both the State Department office and the
Commission issue annual reports on religious freedom around the world;
the State Department office recommends action against violator states, and
the Secretary of State may designate some of these as Countries of Partic-
ular Concern.

In 2016, the Frank R. Wolf International Religious Freedom Act strength-
ened the IRFA by establishing “entities of particular concern” to cover
non-governmental actors like the Islamic State, creating a list of “desig-
nated persons” who violate religious freedom, and expanding the scope of
protection to non-theistic beliefs and the non-practice of religion. In 2018,
U.S. Secretary of State Mike Pompeo hosted a Ministerial to Advance Reli-
gious Freedom, which brought together foreign officials from 106 countries
and several hundred civil society leaders to form networks and consensus
on religious freedom, an event that was repeated in 2019 and is scheduled
to take place a third time in 2020.!” A recent important development was
the signing of an executive order by President Donald Trump to prioritize
religious freedom in U.S. diplomacy, foreign assistance, and the training of
foreign service officers on June 2, 2020.'8

Following the United States’ lead, the European Union, Canada, the
United Kingdom, Austria, Germany, Italy, the Netherlands, and Norway
have adopted religious freedom into their foreign policies through diverse
mechanisms and initiatives. Canada retreated, though, shuttering its Office
of Religious Freedom in March 2016. Buttressing the international pro-
motion of religious freedom is also the work of NGOs and transnational
actors, which span religions and, for the most part, remain robustly non-
partisan. Added to this are the numerous religious bodies that promote
religious freedom."

So if religious freedom’s place in international law is firmly ensconced
but weak relative to other human rights, the foreign policies of democratic
states and the work of NGOs lend support to religious freedom that rivals
and even exceeds that which other human rights enjoy. Still, over the
decades since the UDHR was proclaimed, controversies have ensued over
religious freedom and have increased in recent years. During the Cold War,
religious freedom was a bone of contention and promoted by the United
States through measures such as the Jackson-Vanik Amendment of 1974,
which called for the emigration of Jews from the Soviet Union.

The UIDHR. Religious freedom also remained controversial among
the world’s Muslims. Disputes between Muslim-majority countries and
the United States, particularly over the freedom to change one’s religion
and belief, stalled the adoption of the 1981 declaration for two decades and
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explain why this declaration never became a legally binding instrument.
Deepening division still, several Muslim-majority countries, among them
Egypt, Pakistan, and Saudi Arabia, promulgated the Universal Islamic
Declaration of Human Rights (UIDHR) in 1981,2° whose name mimicked
the UDHR, but whose raison d’etre was to establish an alternative to the
dominant tradition—that sharply curtails religious freedom in substance.

This document articulates religious freedom but adds “within the limits
prescribed by the Law,” meaning Sharia Law, and implies a prohibition of
spreading ideas declared to be false by the standards of Islam.?! In 1990,
the Cairo Declaration of Human Rights in Islam?? was adopted by foreign
ministers of the Organization of the Islamic Conference (OIC) (now the
Organization of Islam Cooperation)—and contained no article on religious
freedom at all. During the 2000s, several Muslim-majority member states
of the United Nations sponsored resolutions condemning “defamation of
religion,” which most Western states rejected as sanctioning blasphemy
laws that sharply restricted the speech and religious practices of non-Mus-
lims and Muslim dissenters.

Resolution 16/18. Important developments in this debate came
on March 24, 2011, when the U.N. Human Rights Council unanimously
adopted Resolution 16/18, which called on member states to promote
religious freedom and the protection of religious minorities, while also
undertaking measures to combat religious intolerance. This measure did
not deliver the OIC the victory that it was looking for, yet allowed the OIC
to claim that its position had support at the U.N. In July of that same year,
the U.N. Human Rights Committee adopted General Comment 34 on the
International Covenant on Civil and Political Rights (ICCPR),** which
held that “[p]rohibitions of displays of lack of respect for a religion or
other belief system, including blasphemy laws, are incompatible with the
Covenant.” This measure was a more distinct defeat for the OIC’s cam-
paign. Efforts to advance a defamation resolution, however, continue to
this day.?” Religious freedom remains a controversial principle among
Muslim religious and political leaders around the world—and accounts
for one of the strongest strains on a universal consensus on the human
right of religious freedom.

Again, voices in the West have also come to call into question the human
right of religious freedom in recent years. Three major strands of this crit-
icism have arisen, which are taken up below. All of these controversies, all
placing strain on the human right of religious freedom, call for a renewed
defense of this right’s universal validity.
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An Argument for Universality

As the UDHR was being drafted, the United Nations’ Educational, Sci-
entific and Cultural Organization (UNESCO) formed a Committee on
the Theoretical Bases of Human Rights, which brought together leading
scholars of the day to consider conceptual issues underlying the UDHR,
especially that of its universality: Can it be said that the rights that the
UDHR enumerates and the principles that the preamble articulate are
universal and common to the many belief systems found among the 58
members of the United Nations??¢

Jacques Maritain. Among these scholars, perhaps the most influen-
tial in defending the UDHR was the French philosopher, Jacques Maritain.
Maritain is widely known for his quip, “We agree about the rights, provided
we are not asked why.” In his 1951 book, Man and the State, Maritain elab-
orated his insight thus:

How is an agreement conceivable among men assembled for the purpose of
jointly accomplishing a task dealing with the future of the mind, who come
from the four corners of the earth and who belong not only to different
cultures and civilizations, but to different spiritual families and antagonistic
schools of thought? Since the aim of UNESCO [United Nations Educational,
Scientific, and Cultural Organization] is a practical aim, agreement among its
members can be spontaneously achieved, not on common speculative notions,
but on common practical notions, not on the affirmation of the same concept
of the world, man, and knowledge, but on the affirmation of the same set of
convictions concerning action. This is doubtless very little, it is the last refuge
of intellectual agreement among men. It is, however, enough to undertake a
great work; and it would mean a great deal to become aware of this body of
common practical convictions.?”

The agreement of the world’s states on human rights did not require a
foundation in a single philosophical school of thought or religion, Maritain
argued. Imposing such a requirement would render such an agreement
next to impossible.

Maritain did not leave matters there, however. A few pages later, he took
adifferent tack, asserting that “from the point of view of intelligence, what
is essential is to have a true justification of moral values and moral norms.”
He then declared that “[t]he philosophical foundation of the Rights of man
is Natural Law.”?® Why did Maritain make such a strong claim for natural
law, using the definite article, “the philosophical foundation,” putting forth
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a “true justification,” and calling it essential? Do human rights depend on
aparticular theory or tradition of thought after all? If so, what, then, do we
make of his often-quoted quip, “provided we are not asked why”?

Broadly speaking, Maritain’s claims are not contradictory. One can argue
that convincing nations to sign a mutual declaration on human rights does
not require that this declaration espouse a particular philosophical or reli-
gious justification for human rights, while also arguing that natural law is
essential for making sense out of human rights. But why is natural law
essential? If it is essential, how can we affirm this without demanding that
human rights agreements be tethered to a philosophical doctrine?

An answer to these questions lies in the insight that natural law is not first
and foremost a philosophical doctrine. Rather, it is simply the moral law
that every human being knows through the exercise of her rationality. The
popular 20th-century writer, C. S. Lewis, argued in his classic, The Abolition
of Man, for what he called the Tao, which is the moral law that people across
time and place have affirmed—norms commending beneficence, fairness,
and respect for elders and condemning lying, adultery, and murder, for
instance. In the appendix of the book he supports the claim with evidence
from a wide variety of cultures.?” The breadth and width of these norms are
known through basic, shared human capacities.

Human rights, likewise, are not first and foremost the conclusion of a
philosophical argument, but rather are entailed in the natural law itself.
This answer departs somewhat from Maritain’s argument in that it does not
assert natural law as the “philosophical foundation for human rights.” Nat-
ural law theory is not one of many doctrinal options for grounding human
rights (albeit the option that Maritain thinks is the best one). Rather, human
rights are simply a part of the natural law itself. Were there no natural law,
we would not be merely lacking a good philosophical argument for human
rights, rather, there would be no human rights at all. No natural law, no
human rights.

Human Rights and Natural Law. In what sense are human rights a
part of the natural law? Only a brief explanation is possible here, mindful
that the connection between natural law and human rights is explored in
other papers in this series. Human rights are entitlements that every human
being justly asserts vis-a-vis every other human being (including every
group of human beings and the state).?° The ground of these entitlements
is the dignity, or inestimable worth, of the human person. Because human
rights belong to every human being and are grounded in the inherent worth
of the person, they are natural rights—and not rights that depend for their
validity on law, culture, or institutions. The rights that people justly assert
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logically correspond to obligations on the part of other human beings. If a
person has a human right not to be tortured, everyone else has an obligation
not to torture him, and so on. These obligations are binding on everyone,
can be known by everyone, and are thus equivalent to the universal norms
that make up the natural law.*

The key elements of this argument are found in the UDHR’s preamble,
beginning with its rich opening sentence: “Whereas recognition of the
inherent dignity and of the equal and inalienable rights of all members of
the human family is the foundation of freedom, justice and peace in the
world.” The word “recognition” conveys an acknowledgement of something
thatis true prior to and apart from the document and whose validity is not
conferred or bestowed by the document. What is recognized first is dignity
and the inherent and universal character of this dignity, meaning that it
belongs to human beings; is not given or taken away by a state or institution;
and is not dependent upon the culture, mores, or religion of this or that
time or place.

Similarly, that human rights are “inalienable” and held “equally” by all
human beings also means that rights are attached to essential features of
being human, or human nature. That rights are connected to universal
moral norms is implied by their “foundational” connection to justice, which
consists of moral norms and by the next sentence’s link between contempt
for human rights and “barbarous acts” that can only be judged to be such
by the standards of moral norms. While the preamble to the UDHR does
not espouse a doctrine of natural law, or any doctrine at all, it does assert
natural rights, the rights that I have argued are embedded in natural law.

None of this implies that philosophical arguments are unimportant. If
human rights are embedded in natural law, theories of natural law can help
people to understand what the natural law consists of, how people know it,
how it furthers human flourishing, how precisely it entails rights, and how
it can survive the criticism of skeptics.*? People do not need theory in order
to grasp natural law, but can benefit from it nonetheless, much as a person
can operate a car without an owner’s manual or a mechanic’s education, yet
profit from both.

Scholars have articulated numerous theories of natural law over the cen-
turies and continue to do so today. The argument at hand does not depend
on any one theory of natural law. However, a defense of the human right
of religious freedom benefits greatly from one concept found in certain
natural law theories—that of basic goods. The concept is most prominent in,
though not exclusive to, the thought of a school known as the New Natural
Law theory.?®
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Basic Goods and New Natural Law. What are basic goods? As old as
Aristotle is the insight that there are some goods that humans pursue as
instrumental to other good or ends, and other goods that humans pursue
for their own sake.®** Goods sought for their own sake, which New Natural
Law theorists call basic goods, include knowledge, life, health, play, work,
aesthetic appreciation, friendship, and others.*® Basic goods are dimensions
of human fulfillment; to realize them is to flourish. They direct the will, are
grasped through intelligence, and are intrinsically valuable. Therefore, they
enhance the human dignity that arises from free will and intelligence. To
violate a basic good is to violate a dimension of a person’s dignity, and so
human beings have rights to pursue and enjoy these goods. Basic goods con-
tribute to human rights by specifying the aspect of human flourishing that
each particular human right promotes and protects. For instance, behind
the right to life, the right not to be tortured, and the right to an education
are, respectively, the basic goods of life, health, and knowledge.

Let us now turn to the human right of religious freedom. Can religious
freedom be tied to human dignity, and thus human rights, through basic
goods? If so, then we would say that the human right of religious freedom
protects a human good, one that contributes to and is constitutive of human
flourishing. But what is that good? Religion, I propose.

Defining Religion. What, then, is religion? Here we confront a chal-
lenge. Many scholars are skeptical that a coherent, universal phenomenon
called religion exists. Some think that it is impossible to define religion both
broadly enough to include what people think of as the major religions of
the world and narrowly enough to exclude phenomena that people usually
conceive of as something other than religion, such as nationalism. Other
skeptical scholars believe religion to be a modern Western concept that col-
onizers have imposed on non-Western peoples.?® Still others view religion
as little more than superstition, irrational and prone to violence.*”

Other scholars, however, regard religion as meaningful, definable, and
universal.®® One of these is Martin Riesebrodt, the late scholar of religious
studies at the University of Chicago, who, in his 2010 book, The Promise of
Salvation, proposed a way to think about religion that he believed could
elude the objections of other scholars and zero in on what religions are
about.* His approach is simply to focus on what people do when they prac-
tice religion, why they do it, and what they hope to gain from it. In contrast
to scholars who treat religion as a system of beliefs, a referent to ultimate
meaning or the realm of the sacred, Riesebrodt centers upon practices,
which he believes are common to every religion and integral to how ordinary
practitioners of religion understand what they are doing,
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Sociologist Christian Smith of the University of Notre Dame, a scholar
of religion, was persuaded that Riesebrodt had proposed a promising view
of religion and undertook to refine it further.*® Here is Smith’s modification
of Riesebrodt’s view, formulated as a definition:

Religion is a complex of culturally prescribed practices, based on premises
about the existence and nature of superhuman powers, whether personal or
impersonal, which seek to help practitioners gain access to and communicate
or align themselves with these powers, in hope of realizing human goods and
avoiding things bad.*!

Again, practices are the central phenomenon: Reading sacred texts,
prayer, worship, burning incense, and scores of other behaviors that have
meaning in the context of an ongoing community.** What most pivotally
distinguishes these practices according to Smith is their orientation toward
superhuman powers, entities that practitioners believe are neither fash-
ioned by nor dependent on humans. These powers might take the form of

“God, gods, spirits, higher beings, holy, numinous, ultimate concern, and
sacred,” but might also be impersonal powers, as are found in dharmic reli-
gions, including Hinduism, Buddhism, Sikhism, and Jainism.** Religions
also involve beliefs, implicit or explicit affirmations about superhuman
powers and what these powers require of humans.** Finally, critical to
ordinary people’s experience of religion are the benefits they hope to gain
and the evils they hope to avoid by way of the practices through which they
seek to align themselves with superhuman powers. These range from heal-
ing an illness, to success on an examination, to help in living virtuously, to
enlightenment, to redemption from sin, to union with God. They are the
kinds of things in which everyone has an interest.

Smith, drawing upon Riesebrodt, argues that this way of thinking about
religion identifies the important features that major world religions share,
rules out phenomena like Marxism and nationalism that are not religion,
and describes why people find religion appealing. Any one religion, of course,
will say far more about the character of the superhuman power and about
how humans rightly relate to it. The concept at hand, though, describes
religion as a shared human phenomenon.

Smith’s and Riesebrodt’s concept of religion is quite similar to that which
New Natural Law theorists argue is a basic good. Mutatis mutandis, these
theorists understand religion to be harmony with a transcendent (more
than human) source of meaning and of benefits of the most important
sort.*® Seeking this harmony, or right relationship, is a basic good, one that
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humans seek for its own sake. That religion is sought for its own sake is not

contradicted by the fact that people seek benefits through religion. Religion

is not separate from and instrumental to these benefits, rather the benefits

are part and parcel of the experience of religion. A person does not become

a Christian in order to gain heaven as if gaining heaven is a separate phe-
nomenon from being a Christian. Rather, gaining heaven is what a Christian

experiences through her faith. All of the benefits gained and evils avoided

through religious practices, as well as the broader right relationship with

a superhuman power that enfolds these benefits, amount to the basic good

of religion.

As abasic good, religion manifests human dignity. To violate a person’s
practice or expression of religion is to violate an intrinsically valuable
aspect of his flourishing. In New Natural Law thought, moral norms arise
from the requirements of respect for basic human goods. Here the moral
norm is that no person, political faction, militant group, community, or
government may interfere with a person’s practice of religion, including
that practice in collaboration with others in a religious community. Implied
in this moral norm is a right of religious freedom that every person justly
exercises vis-a-vis every other person and group, including the state. Itis a
natural right, a human right that is entailed in the natural law itself.

Interior Commitment. Integral to the right of religious freedom, and
implicit in Smith’s definition of religion and in religion as a basic good,
is another feature of virtually all religion—interior commitment. From
religion to religion, this commitment involves the will, the heart, the
enlightened mind, sincerity, authenticity, and purity of motivation. Reli-
gions also call for criteria for outward conformity to moral norms, dietary
laws, rituals, and other activities, but usually these are also to be performed
with sincerity and the right motivation.

This interior commitment cannot be coerced. Were a person to conform
outwardly to religion out of fear of harm or for social gain, the commitment
would not be genuine. So, too, the search for religious truth and the ability
toreject religious commitment out of conscience is also entailed in religious
freedom. The early Christian writer, Lactantius, made this point early in
the fourth century:

Torture and piety are widely different.... For if you wish to defend religion by
bloodshed and by tortures, and by guilt, it will no longer be defended, but

will be polluted and profaned. For nothing is so much a matter of free-will as
religion; in which, if the mind of the worshipper is disinclined to it, religion is at
once taken away, and ceases to exist.*
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Almost 17 centuries later, Abdurrahman Wahid, a Muslim and the first
president of Indonesia following the fall of the dictatorship of Suharto in
1998, argued quite similarly:

The fact that the Qur’an refers to God as “the Truth” is highly significant. If hu-
man knowledge is to attain this level of Truth, religious freedom is vital. Indeed
the search for Truth (i.e., the search for God)—whether employing the intellect,
emotions, or various forms of spiritual practice—should be allowed a free and
broad range. For without freedom, the individual soul cannot attain absolute
Truth, which is, by Its very nature, unconditional Freedom itself.

Intellectual and emotional efforts are mere preludes in the search for Truth.
One’s goal as a Muslim should be to completely surrender oneself (islam) to
the absolute Truth and Reality of God rather than to mere intellectual or emo-
tional concepts regarding the ultimate Truth. Without freedom, humans can
only attain a self-satisfied and illusory grasp of the truth, rather than genuine
Truth itself (hagg al-hagigi).*

If religion is a basic, intrinsic dimension of human flourishing, and if
its authentic practice must be free, then it is unjust to coerce, prevent, or
unduly restrict it, and justice requires that it be protected by law. This is
the essence of the human right of religious freedom. Put slightly differently,
religious freedom means that nobody, alone or in community, should pay a
penalty for the practice of her religion.

Religious freedom is not an absolute right. It does not grant people
license to do anything they wish in practicing their religion. The UDHR,
the ICCPR, the 1981 declaration, and important statements of the right such
as the Catholic Church’s landmark declaration of 1965, Dignitatis Humanae,
make this point.*® The ICCPR’s Article 18, for instance, says, “Freedom to
manifest one’s religion or beliefs may be subject only to such limitations
as are prescribed by law and are necessary to protect public safety, order,
health, or morals or the fundamental rights and freedoms of others.”

Controversies, of course, abound, both in human rights law on a global scale
and in the constitutional traditions of countries, regarding the boundaries
and extent of these limitations. Sorting out these controversies, finding the
right balance between religion and other goods, is the subject of entire fields of
academic study and traditions of case law. Broadly, a New Natural Law approach
would hold that the practice of religion is morally restricted by instances in
which it violates the basic goods of others, just as nobody ought to violate the
good of religion in another person by way of advancing another basic good.



SPECIAL REPORT | No. 236 SEPTEMBER1,2020 |15
heritage.org

The task here is the more modest one of pointing to a basis for think-
ing that religious freedom is a universal human right. It is important that
religious freedom enjoy this status ifitis then to be balanced against other
rights. Increasingly, though, this status is being questioned.

Challenges to Universality

In those countries and sectors of the international community that honor
aright to religious freedom, who view it as a human right or civil right that
merits being upheld in the law, disputed questions center around the proper
nature of government support for, or establishment of, religion; whether
religious freedom grants religious citizens exemptions from otherwise
applicable laws; and to what degree, in what ways, and for what reasons
religious freedom is to be limited or restricted by other goods and principles.

These debates presuppose acommitment to religious freedom and, broadly,
to religion as a good. If religious freedom were not valued in the first place,
then there could not be controversies about how religious freedom is to be
balanced against other considerations. The debate shifts to a new plane, then,
when religious freedom, and even religion itself, are called into question. Of
course, numerous regimes over the past two centuries have sought to sup-
press religious freedom and even eradicate religion out of a conviction that
religion is socially pernicious.* However, when religious freedom and even
the value of religion itself are called into question within the very countries
and communities that have upheld the human right of religious freedom over
the years since the UDHR articulated it in 1948, a new and worrisome trend
unfolds for advocates of religious freedom. Let us look at three strands of
this trend and how a natural law defense of religious freedom would respond.

Disfavoring Religion. One strand consists of legal scholars and philosophers
within the liberal tradition who argue against the special status of religion in the
law, holding that it merits no special protection or support from the government
thatis not accorded to secular moral beliefs and ethical commitments. With
respect to the First Amendment to the United States Constitution, they would
object to protections for the “free exercise” of religion that are not extended
to other beliefs, and to prohibitions on the establishment of religion but not
on other commitments or communities. With respect to establishment, their
proposal might actually entitle religion to receive support from the government
with fewer qualifications and questions—say, in matters of education or the
provision of social services—and in this sense does not disfavor religion.*
Conversely, though, in liberal democracies with established religions, their
proposal would strip these religious communities of their privileged status.”
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What is consistent across the different versions of these arguments is that
religion does not merit distinct favor, protection, support, or exemptions.
“What If Religion Is Not Special?” asks law scholar Micah Schwartzman.*?
Religion may well receive protection and support, but only as a member
of a larger class of phenomenon such as speech, expression, belief, con-
science, or the like. To give religion a separate status, they generally argue,
would be unfair.?®

These scholars direct their arguments toward constitutional liberal
democracies, especially the United States, and not toward international
law. Their arguments, though, contain implications for human rights. Log-
ically, they would call into question the place of religion in Article 18 of the
UDHR and of the ICCPR, as well as much of the 1981 declaration. If religion
deserves no special protection or support, then human rights law would be
left upholding freedom of belief or conscience alone. As a result, the many
ways in which the practice—and not just expression—of religion is protected
in law would lose their justification. To take just one example, religious
schools and charities might lose the freedom to hire and fire employees on
the basis of their adherence to the norms of that religion.

What does the natural law case for the human right of religious freedom
outlined above make of this argument? Most directly, it would question
these scholars’ common characterization of religion as a matter pri-
marily of beliefs. Were religion little more than beliefs, it would indeed
be difficult to argue for its special status, at least on grounds of natural
reasoning. Apart from the claims of a particular religious tradition, on
what grounds would religious beliefs have more warrant to protection
than secular beliefs? Criteria such as ultimacy or transcendence would
have a hard time ruling out some set of non-religious doctrines or even
establishing their superiority to other criteria. Scholars such as Cécile
Laborde consider religion to involve not only beliefs but also associative
qualities, as well as certain practices, but here again the conclusion is the
same: None of these features earns religion the right to be privileged over
secular analogues.”*

In the natural law argument at hand, though, there is in fact something
distinctive about the phenomenon of religion: It entails right relationship
between humans and a superhuman power. From this relationship flows
the central role of practices, which aim to secure this relationship as an
intrinsic good and to derive benefits from it. Beliefs are important because
they properly express the character of the superhuman power, the practices
that bring about right relationship with this power, and the actions that are
consistent with this right relationship.
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No religion, however, is about beliefs alone. Rather, beliefs attend the
practices and the right relationship with the divine. This combination of
right relationship, practices, and beliefs is indeed distinct from convictions,
ethical doctrines, moral beliefs—and even from other communities formed
around secular beliefs. An orientation toward a superhuman power makes
religion different and a basic good, an intrinsically valuable dimension of
flourishing. As argued, this good, and the practices and the beliefs that are
entailed in it, exercised individually or in community, are the basis for the
norm that protects it—the right to religious freedom that is found in the
international human rights documents and the vast majority of domestic
constitutions. Nothing in this argument denies that non-religious beliefs
and individual conscience also deserve forms of protection, as they com-
monly receive through rights of conscience, belief, and speech. In New
Natural Law thought, they are connected to the exercise of the good of
knowledge. But they do not amount to the good of religion, which merits
aright of its own.

The Privileging Religion Critique. A second strand of skepticism of
religious freedom’s universality is a variant of the first one, also holding that
religious freedom privileges religion as belief and also criticizing the status
given to religious freedom, though in this case, the focus is on international
law and the foreign policies of Western democracies. Composed mostly of
post-modern scholars who look askance at claims of universality and heavily
suspect the role of power in sustaining these claims, this strand asserts that
religious freedom law and policy wrongly empowers some forms of religion
over others. “The identification of religion and faith communities with a
right to freedom of belief and believers,” writes political scientist Elizabeth
Shakman Hurd, “leaves little room for alternatives in which religion is lived
relationally as ethics, culture, and even politics but without, necessarily,
belief and, as a matter of command, not freedom.” The advocacy of reli-
gious freedom, she argues, “endows those authorities with the power to
pronounce on which beliefs deserve special protection or sanction.”®

Behind these scholars’ criticism is an interpretation of history that
holds that religious freedom emanates from a certain way of conceiving
religion that arose at a particular time and place in global history, namely
through the Protestant Reformation, which incubated a version of Chris-
tianity that is individualized, creedal, and belief-oriented. Believing that
religion is a matter of inner conviction, early modern thinkers such as John
Locke argued that it cannot be coerced, and thus, birthed religious freedom
into modern politics and eventually into modern human rights law, these
critics argue.
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Reflecting their post-modern convictions, these critics also argue that
religious freedom is a manifestation of Western power and imposed on
non-Western countries in colonialist fashion. It is no coincidence that the
United States, a country founded in a Protestant and Enlightenment milieu,
and now the world’s most powerful, took the lead in shaping the UDHR
and was the first country to develop a religious freedom foreign policy.
These critics focus on Islam, in particular, as the target of this imposition
and tend to view religious freedom as a tool of the West in its rivalry with
Islam in general and in the war on terrorism in particular, especially since
the attacks of September 11, 2001. Religious freedom, they argue, is not
prominent within or adaptable to Islam, and so it is not surprising that
Muslims resist it. By and large, they are unsympathetic to the pursuit of
religious freedom.

Here again, a natural law defense of religious freedom takes issue with
religion conceived of as belief, conceptualizing religion instead as right
relationship with a superhuman power. Riesebrodt and Smith show that
religion thus conceived has been practiced across an extraordinarily wide
array of cultures, geographic locales, and historical epochs.’® Nor is the
concept of religion the product of the modern West. Long predating the
Reformation, thinkers like Cicero, Augustine, Lactantius, Tertullian, and
Thomas Aquinas wrote of religion as a natural human phenomenon.®”

Riesebrodt makes the case that most religions, both ancient and modern,
have conceived themselves as one among several religions, thus picturing
religion as a general phenomenon.® The principle of religious freedom, too,
finds vivid expression centuries before Protestantism in the early Christian
thinkers, Tertullian and Lactantius, as well as in a wide array of religious
communities, including the Catholic Church, Judaism, Islam, Hinduism,
and others. For that matter, countries in the modern West, including pre-
dominantly Protestant countries—which we ought to expect to be paragons
of religious freedom—have included egregious violators of religious free-
dom, as well as strong promoters.

Germany under the anti-Catholic Kulturkampf of Otto Von Bismarck
(1872-1878), France under the Third Republic (1870-1940), and England
prior to the relaxation of harsh restrictions on Catholics and non-Con-
formists in the first half of the nineteenth century, for instance, were all
purveyors of sharp curtailments of religious freedom. Finally, human rights
law, which these critics claim to be shaped by religion as belief, does not
conceive religion either as mere belief or as the activity of the lone individ-
ual, but also as practice and communal action, and thus does not bear the
image of the influence claimed to have shaped it.
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Restricting Religious Freedom for Emergent Claims. A third
challenge to religious freedom does not directly question its universality
but purports to restrict its traditional scope significantly in the name of
allegedly competing universal principles. This is the challenge to religious
freedom posed by newly emergent claims regarding sexuality and abortion.
Like the first challenge, this one expands developments within constitu-
tional liberal democracies to the international plane.

The challenge is exemplified by a recent report to the UN. Human Rights
Council by the U.N. Special Rapporteur on Freedom of Religion or Belief,
Ahmed Shaheed, based on information gathered from 42 countries and
several consultations that took place around the world between May and
December 2019.”° In it, the rapporteur argues that women, girls, and LGBT+
persons around the world experience widespread violence, human rights
abuses, and unjust discrimination through the actions of states and non-
state actors, as well as through the standing laws and policies of states.®
What misdeeds does he cite in particular? Some are actions that the human
rights community has long condemned as harmful, including female genital
mutilation, marital rape, early and forced marriage, polygamy, dowry kill-
ings, beatings, coercive gender reassignment surgery, and personal status
law that prevent women from leaving violent relationships.

In addition, though, the rapporteur cites religiously grounded actions and
norms that deny the sorts of claims that have attained legal standing recently
in developed democracies, including rights based on sexual orientation and
gender identity, as well as ones that have attained status in the past half-cen-
tury or so, namely “sexual and reproductive rights,” including to abortion
and contraception. He asserts that the right to freedom of religion or belief
belongs to individuals, not religions, and in the ensuing paragraphs writes
favorably of arguments against deferring to the autonomy of religious institu-
tions in matters where they allegedly discriminate on the basis of sex, sexual
orientation, and gender identity.®! He cites the conclusions of several interna-
tional legal bodies that sex-based discrimination, which is prohibited in major
human rights conventions, includes “gender” discrimination, which he says is
discrimination arising from “socially constructed roles, behaviours, activities
and attributes,” and includes sexual orientation and gender identity.®*

Sexual Orientation and Gender Identity. Essentially, the Special
Rapporteur would globalize truncations of religious freedom of the sort
that have arisen in developed democracies whereby religious schools, uni-
versities, and charities, as well as merchants and medical professionals, are
prohibited from hiring and conducting their activities in a way that adheres
to traditional beliefs about sexuality, marriage, and life.®
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How would a natural law defense of religious freedom, and of human
rights in general, regard the Special Rapporteur’s claims? New Natural Law
thought offers a particular defense of norms regarding sexuality, marriage,
and life that converge with the norms of virtually every historical civiliza-
tion and have only recently been challenged by certain international bodies:
The sexual act is properly exercised only in marriage, which by definition
is between man and woman; marriage, a form of friendship, and life are the
basic goods that sexual acts instantiate; persons with sexual attractions
towards members of the same sex merit compassion and respect, but these
attractions should not be the basis for a person’s identity or made the basis
forlegal discrimination claims; and, every person is born a man or awoman,
defined by reproductive capacities, and to alter these capacities is a form of
mutilation—not a basis for identity. Finally, abortion is the taking of human
life (a basic good), which begins at the moment of conception, as the scien-
tific community overwhelmingly affirms.%*

From this standpoint, the acts of violence and forms of abuse that fall
under the human rights prohibitions found in the human rights documents
to which states actually have agreed are ones that New Natural Law, any
natural law thought, or any proponent of human rights, would also prohibit.
These acts—female genital mutilation, marital rape, and so on—violate
the goods of life, of health—including bodily integrity—and of marriage.
In addition, any human rights violations committed against people who
identify as LGBT+, including forms of violence and draconian punishments
(based on status or identity) that indeed exist in many countries, ought to
be condemned and can be condemned on the basis of existing human rights
law. This set of victims may be identified as part of a pattern, just as human
rights organizations condemn other patterns of violations.

To assert, however, that religious justifications for laws and policies based
on traditional norms about sex, gender, and marriage—and the actions that
religious organizations (religious communities, schools, charities, nongov-
ernmental organizations (NGOs), etc.) and religious individuals (merchants,
teachers, etc.)—undertake in accordance with these norms now amount to
unjust discrimination or a violation of human rights amounts to an unprec-
edented curtailment of religious freedom in international law. To hold that
the internal governance of religious organizations according to traditional
norms is now rightly subject to government scrutiny, and even regulation, is
an especially harsh claim in light of long-standing religious freedom norms.

It threatens the ability of religious communities to organize them-
selves, hire and train their leaders, and conduct their activities according
to their basic teachings and the ability of their leaders and members to
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live according to their consciences. The report also opposes provisions in
domestic law that protect the conscience rights of health care providers
who are unwilling to perform abortions or supply contraception.®® In these
proposed measures, the good of religion is being violated in the name of
principles that have no foundation in basic goods, are not found in natural
law, and lack universal support.

Misallocation of Consent. Nowhere in any internationally recognized
human rights convention or declaration that actual states have signed or
assented to can be found the words sexual orientation or gender identity:.
Itis only certain international legal committees, commissions, and global
organizations that have sought to interpret existing language in conven-
tions and declarations—most frequently, sex discrimination—so as to mean
sexual orientation, gender identity, or the like. But this interpretation is not
what the states who signed or ratified these agreements consented to, and
it runs afoul of the norms and laws of the overwhelming majority of states.
Today, only 28 out 0of 193 U.N. member states (or 15 percent) have laws per-
mitting “same sex marriage.” Almost nowhere in international law can there
be found a right to abortion, whereas the right to life holds pride of place
in the major human rights documents—as well as in humanitarian law.*®
The Special Rapporteur’s report, along with the efforts of those who aim to
impose onto international law these novel interpretations, then, amount
to what Pope Francis has called “ideological colonization.”®” Rights based
on sexual orientation or gender identity and a right to abortion are incon-
sistent with natural law, virtually nonexistent in international law, and do
not constitute a just or legally valid restriction upon religious freedom.

Recommendations

In order to strengthen the human right of religious freedom in the
policies of states and international organizations, and the consensus of
humankind in actual practice around the world, the following five recom-
mendations are offered.

1. States and their leaders ought to act consistently on behalf
of religious freedom at home and abroad. The promotion of the
international human right of religious freedom is weakened when
states and their leaders promote it inconsistently at home and abroad.
Too often, leaders are willing to defend religious freedom only to the
extent that it corresponds to their political or ideological position,
while sacrificing it in other instances. In recent years in the West,
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for instance, religious freedom has been denied to Christians and
traditional Jews and Muslims who wish to follow traditional norms
of sexuality and marriage in running their institutions, as well as to
Muslims who wish to build a mosque or Muslim women who wish to
wear a headscarf (as in France). Religious freedom, however, belongs
to people of all faiths and no faith, and is jeopardized for everyone
when it is denied to anyone.

. States who have not adopted the promotion of international

religious freedom as a foreign policy priority ought to do so,
and states who already promote religious freedom ought to
strengthen this promotion. The more states that take up religious
freedom, the stronger and more credible it will be as a universal
human right. Strong promotion means appointing an official to pro-
mote religious freedom and granting her high status in the foreign
policy ministry or department, establishing an office of religious
freedom, granting funding to the promotion of religious freedom,
requiring diplomats stationed in other countries to promote religious
freedom, training foreign service officials in religious freedom, and
promoting religious freedom through foreign aid.

. U.N. member states and their representatives in the United

Nations and other international bodies ought to oppose vigor-
ously efforts to insert into international treaties, conventions,
and declarations interpretations that the signing parties did not
agree to and that threaten religious freedom. These efforts are
carried out by determined activists who do not speak for the world’s
nations and who have gained control of bodies such as the committees
that oversee the international conventions, such as the Convention on
the Elimination of Discrimination Against Women. The U.N. member
states who signed the agreements ought to vigorously oppose such
nonconsensual impositions and insist that these bodies be constituted
by persons committed to acting faithfully to the norms of interna-
tional agreements.

4. Advocates of religious freedom around the world ought to form

a transnational network in the pursuit of religious freedom.
Religious freedom as a universal human right will be more credible
and robust the more it is promoted by a coalition of actors who mirror
its universality. The wide range of actors who promote religious
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freedoms around the world ought to coordinate their efforts even
more deliberately. These actors include heads of state and top foreign
policy officials, ambassadors and embassy officials, members of par-
liaments, the U.N. Special Rapporteur (notwithstanding the criticism
above), human rights organizations, NGOs dedicated to religious
freedom, religious leaders, and business leaders. Networked together,
they could act more powerfully to oppose governments and societal
actors who violate religious freedom. The recent ministerials held by
the U.S. Ambassador-at-Large for International Religious Freedom
Sam Brownback and U.S. Secretary of State Mike Pompeo are efforts
to build such a network, as is the work of the All Party Parliamentary
Group for International Freedom of Religion or Belief.®

5. Scholars, teachers, and religious leaders ought to teach and pro-
mote natural law as a basis for human rights in general and for
the human right of religious freedom in particular. Although the
human right of religious freedom does not depend on any one justifica-
tion in order to secure consensus, it does depend upon a consensus of
states and people who support it. Natural law can contribute to such a
consensus by supplying a justification for this human right that all per-
sons can grasp through the exercise of their reason, does not depend
upon the claims of particular religious traditions, yet is compatible
with the claims of most religious communities.

Conclusion

What emerges from this essay are two urgent respects in which advocates
of religious freedom are met with the task of promoting the universality of
this human right. First, it is critical that they formulate ever more sound
and persuasive grounds for holding that religious freedom is a true human
right—one to which every person is entitled by virtue of his or her humanity
and not dependent upon its appearance in a document or institution. This
is a task for scholars, especially in the fields of philosophy, jurisprudence,
and religious studies. Second, advocates of religious freedom are chal-
lenged to make efforts to deepen the universal popular legitimacy of the
human right of religious freedom by promoting it through international
institutions, national institutions, NGOs, the international law commu-
nity, universities, modes of popular communication, and other forums. The
human right of religious freedom, then, demands to be deeply grounded
and widely accepted.
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