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Assessing the Trump
Administration’s

Immigration Policies
Charles D. Stimson, Hans A. von Spakovsky, and Lora Ries

resident Ronald Reagan is reported to have once said, “A nation that

cannot control its borders is not a nation.” During the past three

decades, the U.S. has faced a mounting immigration problem as an
increasingly larger number of aliens have come into the country illegally—
straining government resources, imposing huge costs on taxpayers and state
and local governments, and endangering national security, public safety, and
the rule of law. A sovereign country with sound immigration policy controls
who is allowed to come into the country, both temporarily and permanently,
and selects future citizens, expecting them to become part of the cultural,
intellectual, economic, and political body of the republic.

For centuries, the United States has welcomed millions of people from
every corner of the globe to join the great mixing bowl of America. That
open, welcoming attitude exists in the Trump Administration, as evidenced
by the fact that the United States still lawfully admits over 1 million perma-
nent resident immigrants per year, more than any other country.

Article I, Section 8, Clause 4 of the Constitution of the United States
provides that Congress shall have the power to “establish an uniform Rule
of Naturalization.” As The Heritage Guide to the Constitution explains, few
powers are more fundamental to sovereignty than control over immigration
and the vesting of citizenship in aliens.!

Over decades, Congress has passed dozens of immigration and immi-
gration-related laws. Each was designed to address a specific set of policy
goals and perceived issues. As new issues arise in the public debate about
immigration policy, Congress is tempted to take legislative action to
address the issue.

In the past few decades, the national debate—and thus the congressional
debate—has revolved around how best to enforce existing immigration laws,
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how best to stem the tide of illegal immigration, what we should do about the
millions of illegal immigrants already residing here, and what changes should
be made in our legal immigration system.? Many proponents of open borders
have tried to extinguish the distinction between legal and illegal immigration.

Candidate Donald Trump ran for the presidency promising to enforce
existing immigration laws and secure the border. That was a radical depar-
ture from the Obama Administration, which, as we chronicle, abused the
authority given to the President—and arguably broke the law and violated
the Constitution by issuing executive edicts to satisfy its policy preferences.?

Once he became the President, Donald Trump began to enforce immi-
gration law as written, rolling back the extra-constitutional policies put in
place by the Obama Administration, and reframed the debate by announc-
ing a tectonic shift in how new immigrants would be chosen. The Trump
Administration’s immigration policies have been consistently challenged
in the courts, including in the U.S. Supreme Court. The Administration has
won many of those challenges, in large part because it was following the law
and exercising its discretion accordingly, as we demonstrate.

This Special Report outlines most of the major immigration policy actions
taken by the Trump Administration, and, when appropriate, contrasts them
with previous Administrations. When read together, the actions taken by
the Trump Administration have been bold and decisive. The Administra-
tion has made major strides in rolling back the bad policies of the Obama
Administration, has enforced existing laws as written, and has attempted to
modernize and rebalance the way we attract new citizens by transitioning
from a family-based system to a merit-based system.

The Border Wall

If there were two words that Democrats and Republicans had to choose
to encapsulate everything that is supposedly wrong and right, respectively,
with Trump’s immigration stance, both as a candidate and now as President,
those words would be “the wall.” These two simple words induce visceral
cries of xenophobia from the left, and flag-saluting patriotism from the right.
Trump rallies, when he was a candidate, and now as President, included
chants of “Build That Wall.” The wall became more than a campaign pledge;
it formed the backbone of his “America First” campaign, and he rode that
to victory in November 2016.

Congress Authorized a Border Wall Decades Ago. Building a wall was
not controversial before Trump was elected. Congress passed the Secure
Fence Act in 2006,* which authorized and partially funded over 700 miles
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of border fence along the U.S.-Mexican border. The Senate voted 80-19 in
favor of the act, with former Democratic Senators Barack Obama (D-IL)
and Hillary Clinton (D-NY), and current Democratic Senators Chuck
Schumer (D-NY) and Dianne Feinstein (D-CA) voting for the act.

One decade earlier, Congress passed the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996 (ITRTRA).® One of the goals of
that act was to improve security at the nation’s borders. Section 102 of the
IIRIRA directed the executive to undertake the construction of border
infrastructure.® As originally enacted, Section 102(a) provided that the
Attorney General “shall take such actions as may be necessary to install
additional physical barriers and roads (including the removal of obstacles
to detection of illegal entrants) in the vicinity of the United States border
to deterillegal crossings in areas of high illegal entry into the United States.”

Homeland Security Secretary Has Ability to Waive Laws to Secure
the Border. Section 102(c) authorized the Attorney General to waive
the provisions of the Endangered Species Act of 19737 and the National
Environmental Policy Act of 19698 to the extent he “determine[d] neces-
sary to ensure expeditious construction of the barriers and roads under
this section.” In 2002, Congress created the Department of Homeland
Security, and these functions were transferred to the Secretary of Home-
land Security."

According to a legal brief filed by the Justice Department (DOJ) in
litigation involving challenges to Trump’s border wall, the Secretary has
issued waiver determinations under Section 102(c) on several occasions.!
Several waiver determinations have been the subject of unsuccessful legal
challenges.”* The Trump Administration was sued for exercising two waiver
determinations issued by the Secretary in 2017.

According to the government’s brief in opposition, on July 26, 2017, the
Secretary issued a Section 102(c) waiver of more than 30 laws “to ensure
the expeditious construction of barriers” in the San Diego area.'® The San
Diego waiver identified two projects to be completed in the San Diego Sector
to “further Border Patrol’s ability to deter and prevent illegal crossings.”

Second, on September 5, 2017, the Secretary issued a separate Section
102(c) waiver of various laws “to ensure the expeditious construction of
barriers and roads” near Calexico, California, in the United States Border
Patrol’s El Centro Sector.**

National Emergency Declaration. After taking office, President
Trump acted on his promise to build the wall—despite fierce political and
legal resistance. Over time, it became obvious to the new Administration
that the border wall had become more than a wall: To his opponents, it
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became a symbol of all that was wrong with Trump as President.

Congress, which has the power of the purse, refused to provide the funds
necessary to continue building a border wall in accordance with laws they
had passed. By late 2018 and early 2019, the situation at the border was
becoming a humanitarian and security crisis. On January 8, 2019, President
Trump delivered a prime-time address to the American people on the crisis
at the southern border, explaining the reasons why he requested $5.7 billion
for 234 miles of new border wall."®

Democrats in Congress resisted. On February 15, 2019, President Trump
declared a national emergency and invoked the National Emergencies Act'®
as he signed a massive government spending bill. That bill provided only
$1.5 billion for 55 miles of a border wall. As a result, President Trump noted
that he had identified $8.1 billion of already appropriated funds that he
would redirect to the border wall."””

As Trump predicted when he signed the spending bill, lawsuits challeng-
ing his actions were filed almost immediately. Plaintiffs in the lawsuits ran
the gamut, from the Sierra Club*® to the U.S. House of Representatives® to
the state of California?® to the County of El Paso.?!

In May of 2019, the Sierra Club obtained a preliminary injunction from a
California federal district court, which blocked the Trump Administration
from diverting $2.5 billion of military construction money and spending it
to build the wall. The Ninth Circuit Court of Appeals upheld the injunction.
But the Supreme Court, by a vote of 5-4, granted a stay of the injunction,
allowing the Administration to go forward with building the wall using the
$2.5 billion, while the lower courts consider the underlying merits of the
still-pending challenges.

The County of El Paso suffered a similar setback when the Fifth Cir-
cuit Court of Appeals stayed a preliminary injunction issued by a Texas
federal district court, thus clearing the way (for the moment, anyway) for
the government to use already appropriated military funds to build the
border barrier.**

Progress So Far. The U.S.-Mexican border is approximately 2,000 miles
long, 654 of which had aborder barrier prior to the Trump Administration.??
The Trump Administration’s goal was to build 450 to 500 miles of new wall
by the end of 2020. As of January 2020, the Administration had completed
over 100 miles of new border barrier.>* The Administration claims to be
on track to build 400 to 450 miles of new wall by the end of 2020. It seems
obvious that an effective physical barrier in geographically open areas of
the border is a necessary component of any systematic effort to secure
that border.
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Merit-Based Immigration

Arguably the most far-reaching and boldest aspect of the Trump Adminis-
tration’s immigration-reform platform is the proposal to base the selection of
future immigrants on their skills and potential contribution to our economy.
Moving from a family-based immigration system to a merit-based system
would upend the status quo and move from a system in which non-citizens
and lawful permanent residents select future American citizens based solely
on familial ties—to a system in which we choose future American citizens
based on the skill sets we need and their ability to contribute to our economy.*

This sounds radical, but it is not: Other countries have already imple-
mented merit-based immigration systems. Those countries include
Australia, Austria, Canada, the Czech Republic, Denmark, Germany,
Hong Kong, Japan, New Zealand, Romania, South Korea, and the
United Kingdom.?¢

In October 2017, less than one year into office, President Trump sub-
mitted a letter to the House and Senate, laying out his vision of how best
to reform the immigration system in the United States.?” Included in that
letter was a section entitled “Merit-Based Immigration System,” arguing
for the need to transition from a family-based immigration system, which
we currently have, to a merit-based system.?®

The Administration’s merit-based concept contained four main parts:

1. Ending family-based chain migration as it currently exists by limiting
family-based green cards to immediate family members, and replacing
it with a system based on merit, with a special emphasis on “skills and
economic contributions” to the U.S. economy;

2. Establishing a point system for green cards;

3. Eliminating the “visa lottery” program,® which provides 50,000
immigrant visas annually to random individuals from countries with
low rates of immigration to the United States; and

4. Limiting the number of refugees to “prevent the abuse of the generous
U.S. Refugee Admissions Program and allow for effective assimilation
of admitted refugees into the fabric of our society.”*°

Like with all recent immigration reform proposals, the call to funda-
mentally reform our immigration system into one that puts America first
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was aspirational, as there is, as a political reality, very little likelihood that
bipartisan immigration legislation can pass both houses of Congress, no
matter how commonsense the legislation might be.

The lack of political will in Congress, however, did not stop the Admin-
istration from pushing forward with its plans. On January 25, 2018, three
months after sending the reform vision letter to Congress, the White House
published the framework document on how it would implement its overall
goals. In addition to proposing the legalization of all Deferred Action for
Childhood Arrivals (DACA) recipients, the Administration proposed to

“promote the nuclear family” by limiting family migration to “spouses and
minor children only, thus ending chain migration.” The changes would be
applied prospectively so as not to harm those already in the queue.

The Administration’s plan to shift to a predominately merit-based legal
immigration system is noteworthy in one other respect: It does not lower,
or raise, the number of legal immigrants allowed to come into the United
States each year. Despite media fearmongering to the contrary, the Trump
Administration has not lowered the number of legal immigrants admitted
to the United States each year (over 1.1 million)—nor would a merit-based
system. Rather, a merit-based system would radically shift the percentage
of family-based lawful immigrants from a majority to a minority, while
increasing the percentage of merit-based immigrants dramatically for the
good of our economy. In sum, the Administration is proposing a rebalancing
of the current numbers.

With respect to the visa-lottery program, the Administration proposed
to eliminate it because it was “riddled with fraud and abuse and does not
serve the national interest.” Furthermore, the program selects individu-
als “at random”; it does not take into consideration “skills, merit or public
safety.”® By eliminating the lottery program, the Administration aimed to
reallocate those 50,000 annual visas to reduce the family-based backlog
and the high-skilled employment backlog.

The Heritage Foundation also proposed a shift to a merit-based immi-
gration system. In our Special Report entitled “An Agenda for Immigration
Reform,”?2 we laid out, in detail, the policy reasons why the shift makes
sense, both economically and culturally.

Birth Tourism

Due to the federal government’s misinterpretation of the Fourteenth
Amendment, the executive branch classifies all individuals born in the
United States as citizens—even if their parents are illegal aliens or are in
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the country legally but only temporarily as tourists, students, or to conduct
business.?® Due to this interpretation, an illegal “birth tourism” industry
has grown over the decades.®*

That started to change when, in 2019, the Trump DOJ filed the first-ever
criminal indictments against 19 individuals for immigration fraud for operating
birth tourism agencies, breaking up three big operations in Southern California
that made millions of dollars bringing thousands of pregnant Chinese women
to the U.S. for the sole purpose of securing U.S. citizenship for their children.
A 20th individual, alawyer, had already been sentenced to federal prison for
helping material witnesses flee to China at the time of these indictments.*

According to the DOJ, the birth tourism operators not only engaged in
immigration fraud, money laundering, tax evasion, marriage fraud, and
identity theft, they also “defrauded property owners when leasing the
apartments and houses” used as “maternity” or “birthing” houses for the
Chinese nationals to reside in while they waited for their babies’ due dates.®
They coached Chinese women to apply for tourist visas and lie to the U.S.
consulates in China by claiming they were only coming for two weeks. They
were then told to wear “loose clothing to conceal their pregnancies” and

“trick U.S. Customs at ports of entry.”?”

The clients included Chinese government officials, as well as others associated
with Chinese Central Television, China Telecom, the Bank of China, the Public
Security Bureau of the Beijing Municipal Government, and a government
radio station. Assuming the allegations in the indictment are true, officials
of the Chinese government were directly involved in fraudulently procuring
birthright citizenship for their children in part to obtain “priority for jobs in
the U.S. government,” raising serious potential national security concerns.

The amount of money involved is staggering. A “You Win USA” bureau in
Orange County used 20 apartments in Irvine to house its clients, charged
each customer $40,000 to $80,000, and received $3 million in international
wire transfers from China in just two years. The Star Baby Care operation
in Los Angeles County bragged that it had brought more than 8,000 preg-
nant women to the U.S. A San Bernardino operation, USA Happy Baby Inc.,
charged its “VIP” customers as much as $100,000 each and used 14 differ-
ent bank accounts to “receive more than $3.4 million in international wire
transfers from China” in just two years, according to the DOJ.?®

It was not until the Trump Administration that the DOJ finally started
prosecuting this type of immigration fraud. One study estimates that “birth
tourism results in 33,000 births to women on tourist visas annually,” while

“hundreds of thousands more are born to mothers who are illegal aliens or
present on temporary visas.”*
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To prevent birth tourism coming to the U.S., the White House announced
on January 23, 2020, that beginning the following day, the State Department
would no longer issue temporary visitor visas to aliens “travelling to the
United States to secure automatic and permanent American citizenship for
their children by giving birth on American soil.”*° The White House said this
was necessary to “enhance public safety, national security, and the integrity
of the immigration system,” as well as to protect taxpayers from the “direct
and downstream costs associated with birth tourism.”*

The actual change in the State Department regulation applies to “B”
visas for temporary visitors for pleasure —tourist visas. It provides that
consular officers will deny visas to any alien who the officer has “reason to
believe intends to travel” to the U.S. for “the primary purpose of obtaining
U.S. citizenship for a child by giving birth in the United States.” It provides
an exception for aliens who can establish “alegitimate reason” for required
medical treatment in the U.S,, as long as they can establish that they have
the “means and intent to pay for the medical treatment and all inciden-
tal expenses.”*?

All of these steps taken by the Trump Administration—both prosecuting
the operators of birth tourism agencies who are committing immigration
fraud and preventing aliens from entering the country for the sole intent
of giving birth here to obtain U.S. citizenship for their children—are long
overdue. As President Trump said, those who engage in these actions are

“systematically exploit[ing] this loophole and unfairly” obtaining citizen-
ship, avoiding “the scrutiny and procedures they would normally undergo
if they became citizens through naturalization.”*?

Executive Office for Immigration Review

One of the chokepoints in the immigration system is the backlog of
cases in immigration courts, which currently totals over 1.1 million cases.
In 2010, there were only 262,742 cases in the backlog. No other court
system in the United States, at the federal or state level, has the backlog
that the immigration courts have.** To fix the backlog, there is only so
much the Administration can do on its own without seeking legislation
from Congress.*

But the Administration does have options to alleviate the problem, and
the Trump Administration has taken several steps to drive down the back-
log. Some of the changes involved the Executive Officer of Immigration
Review (EOIR).* The EOIR developed a strategic caseload-reduction plan
in 2017, which had five components:
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1. Increasing adjudicatory capacity,
2. Maximizing the use of available adjudicatory capacity,
3. Transforming the EOIR’s institutional culture and infrastructure,

4. Enhancing partnerships with the Department of Homeland
Security, and

5. Improving existing laws and policies.

Those changes, long overdue, also included reorganizing the EOIR itself
and increasing fees to file an appeal.

Reorganizing the EOIR. On August 26, 2019, the Trump Adminis-
tration published an interim rule in the Federal Register with the bland
title “Organization of the Executive Office of Immigration Review.”*”
The interim rule proposed minor clarifications and changes to the rules
related to the Office of Policy, the Office of the General Counsel, and the
Office of Legal Access Programs, updated the organizational chart, and
provided more delegation of authority from the Attorney General to the
EOIR director to efficiently dispose of cases.

The EOIR is a component of the DOJ, and its primary mission is to
adjudicate immigration cases “fairly, expeditiously, and uniformly”
and must apply the nation’s immigration laws uniformly.*® Before 2017,
the EOIR contained eight components. Three were adjudicatory: the
Chief Immigration Judge; the Board of Immigration Appeals (BIA);
and the Office of the Chief Administrative Hearing Officer. Three were
non-adjudicatory: the Office of General Counsel (OGC); the Office of
Administration; and the Office of Information Technology. The remain-
ing two components were the Office of the Director and the Office of the
Deputy Director.

The director of EOIR is a career employee of the DOJ (not a political
appointee) who oversees the seven other component heads of the EOIR.

In 2017, Attorney General Jeff Sessions added the Office of Policy to the
EOIR to “assist in effectuating authorities given to the Director [by stat-
ute] including the authority to...issue operational instructions.”*’ Before
the Attorney General created the Office of Policy, the OGC handled—in
addition to providing legal advice—several policy matters such as develop-
ing regulations. Under the new regulation, policy matters will be handled
in the Office of Policy, legal matters in OGC. That only makes sense.
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Critics of the reorganization claim that the new organizational structure
allows the director to decide cases not based on the law, but rather on policy.
This is incorrect.

This concern arises out of a minor change to the way the BIA manages
cases that it cannot decide within the time frame set by immigration regu-
lations. Under the former system, the BIA chairman could assign delayed
cases to himself, a vice chairman, or the Attorney General himself for expe-
dited review. The new rule simply substitutes the director for the Attorney
General because “due to his numerous other responsibilities and obliga-
tions, the Attorney General is not in a position to adjudicate any BIA appeal.”
Thus, the director adjudicates those cases on the Attorney General’s behalf.

The director still retains the ability to elevate a case up to the Attorney
General, but the chairman may not do so directly. Regardless, the director
can only decide cases that the BIA could not timely resolve and that the
chairman assigns to the director. This is not a situation, as critics argue, in
which a political appointee is taking politically sensitive cases away from
the judges because the director of the EOIR is a career employee of the DOJ.

Furthermore, the director has no power to arbitrarily assign cases to
himself. He can only resolve cases that the BIA cannot resolve within the
regulatory time frame: 90 days after briefs are filed or within 180 days of
assignment to the BIA panel, plus a 60-day extension for “exigent circum-
stances.” Thus, the director is not pulling politically sensitive cases in order
toissue political judgments dressed up as judicial opinions, as critics suggest.
Even if the director is making policy determinations, that is permissible.
The Attorney General has substantial power to set immigration policy.*®

The director wields the Attorney General’s delegated authority—just as all
immigration judges and BIA members do. Of course, the counterargument
is that “issuing binding legal rulings is not policy; it’s just interpreting the
law.” But that ignores the reality of the Immigration and Nationality Act
(INA). Like so many laws that defer to executive agency expertise, the INA
leaves so much up to the Attorney General that it is impossible to issue
legal rulings and determinations without considering policy. Indeed, the
law seems to specifically anticipate, even require, the Attorney General to
make policy determinations.

In summation, these changes make the EOIR run more smoothly by
clarifying the roles of the various offices. They speed resolution of delayed
immigration appeals by giving them to the director, who has more time to
spend on them than does the Attorney General. These are commonsense,
good-governance changes, and much of the criticism of them is, at best,
overblown or, at worst, divorced from reality.
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Strategic Caseload-Reduction Plan. In addition to reorganizing the
EOIR, the DOJ announced a five-part plan to reduce the caseload.” The
DOJ memorandum notes how the caseload has increased dramatically since
fiscal year (FY) 2014 and that policy changes (under the Obama Administra-
tion) have “slowed down the adjudication of existing cases and incentivized
further illegal immigration that led to new cases.”>?

The policy changes included the Deferred Action for Childhood Arrivals
program (supra), the Obama Administration’s “prosecutorial discretion”
memo, and provisional waivers. The memorandum notes that “represen-
tatives of illegal aliens have purposely used tactics designed to delay the
adjudication” of cases, highlighting the fact that between FYs 2006 and
2015, continuances in immigration courts increased 23 percent. To make
matters worse, as of 2012, “cases averaged four continuances,” and each
continuance “totaled 368 days per continuance.”®

As aresult of these dilatory tactics and policies designed, no doubt, to
inure to the benefit of illegal aliens, not surprisingly, the productivity of
immigration judges fell by 31 percent between FYs 2006 and 2015.* Immi-
gration cases are not complicated compared to homicide, rape, and child
abuse cases, yet those cases are adjudicated much faster than immigration
cases. That makes no sense whatsoever.

In 2018, Attorney General Sessions tightened the rules for granting continu-
ances by immigration judges. Under federal law,> immigration judges can grant a
continuance if good cause is shown. But the good-cause standard, over the years,
has become virtually meaningless, as judges were granting continuances for
any reason whatsoever, further contributing to the clogged immigration docket.

On August 16, 2018, Sessions issued a written legal opinion in the Matter of
L-A-B-R that clarified and tightened the good-cause standard. Going forward,
although they must consider the multi-pronged factors set out in prior cases
that are still binding on immigration courts, immigration judges should focus
on two primary factors when considering a motion for a continuance:

1. The likelihood that the alien will be granted collateral relief, and

2. Whether the grant of relief would materially affect the outcome of the
removal proceeding.>

Increasing Adjudicatory Capacity. The Trump Administration has
increased the number of front-line immigration judges and, on two separate
occasions, increased the number of members of the BIA, all with a goal to
reduce the backlog.
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In addition to adding judges, the DOJ announced a plan to reduce the
hiring process from a staggering 742 days to a more reasonable six to eight
months. In 2017, there were 338 immigration judges, but by the second
quarter of 2020, that number had increased to 489 immigration judges.®”

On February 27, 2018, the EOIR published a rule in the Federal Register
announcing that it is expanding the BIA by four members, from 17 to 21.° In
March of this year, the EOIR published another rule, adding two additional
members to the BIA, for a total of 23.%°

Maximizing the Use of Available Adjudicatory Capacity. According
to the EOIR memorandum, there are at least 100 courtrooms across the
nation that are not being used on Fridays because of immigration judge
alternate-work schedules.®® Federal alternate-work schedules allow an
employee to work an extra hour each day in week one and then Monday to
Thursday in week two in order to take the second Friday off.

The Department decided that, with a massive case backlog, it makes no
sense to have unused or “dark” courtrooms across the country. As a result,
EOIR established a “no dark courtroom policy.” That policy involved
using retired immigration judges to conduct cases on Fridays; hiring new
immigration judges for video teleconferencing hearings in the EOIR’s Falls
Church, Virginia, location; and creating a nationwide scheduling and dock-
eting program to move cases to completion more efficiently.

Transforming the EOIR’s Culture. Many courtrooms across the
country have transitioned to electronic filing systems, including the federal
courts. As of 2017, the immigration courts still had not. To modernize, the
EOIR started the process of transitioning from a paper-based filing system
to an electronic system. This not only makes sense but is a more efficient
way of processing cases from beginning to end. On July 19, 2018, EOIR
announced an electronic filing pilot program in San Diego.

Another change was the deliberate decision to establish a culture of
case completion. Changing a litigation culture is difficult, as the parties
before a court, and the court itself (including court staff), become accus-
tomed to doing things a certain way over time and are loathe to change.
When a case, on average, takes more than four years to complete, the par-
ties all operate on the assumption that a new case in the system should
also take four years.

Pushing immigration judges to move cases to completion in a fair and
orderly manner was a bold, but necessary step in the process of changing
the culture of the immigration courts. In 2018, the department established a
policy that immigration judges should complete 700 cases per year with less
than a 15 percent remand rate from the BIA in order to earn a “satisfactory”
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grade on their annual performance evaluations. Judges who completed
fewer than 560 cases per year would fall into the “unsatisfactory” category.

Judges who allow cases to drag on for years, for example, are not graded
as well as judges who adjudicate cases efficiently and close them out appro-
priately. This departmental cultural change is ongoing and will take time
to be fully implemented.

Enhancing DHS Partnership and Improving Laws and Policies. The
final two components of the strategic caseload-reduction plan involve closer
engagement and coordination with the Department of Homeland Security
(DHS) to improve the immigration docket by managing the input of new cases
and more efficiently monitoring cases that are delayed pending an adjudica-
tion before the United States Citizenship and Immigration Services (USCIS).

The EOIR also vowed to review existing regulation and policies “to
determine changes that could streamline current immigration proceedings.”
That is a laudatory goal, but it is unclear what the EOIR has done to make
progress in this area.

Finally, it has been 33 years since the federal government raised the fees
associated with filing an appeal with the BIA. The low filing fees meant it
cost virtually nothing to file an appeal. During the pendency of one’s appeal,
the applicant typically stays in the United States.

That changed on February 27, 2020, when the EOIR submitted to the
Federal Register a notice of proposed rulemaking, increasing the filing fees
for various appeals to the BIA.®*

Public Charge Rule

On August 14, 2019, the DHS published a final rule amending regula-
tions about how to determine whether an alien applying for admission
or adjustment of status will be deemed inadmissible because the alien is
likely to become a “public charge.”®® A “public charge” is an individual who
is unable to support himself, and instead relies on public benefits such as
welfare assistance. The public charge rule is a long-standing principle of U.S.
immigration law, first implemented at the federal level in 1882.%*

Itis common sense—and a smart choice in the best interests of the country
as awhole—to ensure that new, legal immigrants to our country are self-suf-
ficient individuals who will be a net plus for our economy. In selecting new
citizens, do we really want individuals who will immediately be reliant on
the extensive and very expensive medical, housing, welfare, and other public
assistance programs paid for by the American taxpayer at both the state and
federal level?
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These programs are a major source of our economically dangerous (and
risk-filled) trillion-dollar budget deficits, along with our massively growing
public debt. Why would we want to bring in immigrants who will only add
to that deficit and that debt?

The statute does not define “public charge” but leaves that up to the
federal government, although it does specify that the DHS—“at a mini-
mum”—shall consider an alien’s age, health, family status, assets, resources,
financial status, education, and skills.®® As the DHS points out in its new
rule, in arelated immigration provision, Congress articulated our immigra-
tion policy that “aliens within the Nation’s borders not depend on public
resources to meet their needs, but rather rely on their own capabilities and
the resources of their families, their sponsors, and private organizations.”®
This is intended to prevent damage to the economy and increased public
debt, of course—but also to ensure that “the availability of public benefits
not constitute an incentive for immigration to the United States.”®”

In the past, federal rules focused only on “the receipt of public cash assis-
tance for income maintenance or institutionalization for long-term care at
Government expense.”®® This definition essentially ignored the numerous
other costly public benefits the government provides.®

The new rule defines the public charge requirement to reflect today’s
system of government benefits. In other words, it brings reality into the
system. It defines “public charge” to include:

e (Cash benefits for income maintenance;

e Non-cash benefits under the Supplemental Nutrition Assistance
(SNAP) and food stamp programs;

e Most forms of Medicaid;

e Section 8 Housing Assistance under the Housing Choice
Voucher Program;

e Section 8 Project Rental Assistance; and
e Certain other forms of subsidized housing.
In short, the rule insists that to become a permanent resident in the

U.S. with eventual access to U.S. citizenship, to be admitted as alegal immi-
grant on a visa, to change your status and extend your stay, or to apply for
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citizenship when you are already legally in the country, an individual must
not be reliant on, or likely to become reliant on, such welfare programs.

There are numerous exceptions in the new rule. For example, it does not
apply to humanitarian-based immigration programs for refugees, asylum
seekers, victims of sex-trafficking, or other special cases such as victims of
qualifying criminal activity (including domestic violence). It does not apply
to aliens who serve in the U.S. military or to pregnant women and aliens
under the age of 21 who receive Medicaid benefits. It also will not apply to
Medicaid benefits paid for emergency medical or school-based services
(such as provided under the Individuals with Disabilities Education Act).

Additionally, if the DHS decides that an immigrant is not admissible
because of the public charge rule, in limited circumstances, the DHS will
offer the aliens the opportunity to post a public bond. The amount of the
bond will vary depending on the alien’s circumstances.

The new public charge rule became effective on February 24, 2020, as
aresult of the U.S. Supreme Court staying (lifting) nationwide injunctions
that had been issued by various federal courts preventing implementation
of the rule. The stay will remain in effect while the cases are being litigated
in the lower courts and any adverse decisions are appealed by the Trump
Administration.”

Birthright Citizenship

One action not yet taken by the Trump Administration is ending the
federal government’s recognition of “birthright citizenship”—the mis-
taken believe that the Fourteenth Amendment requires that citizenship
be granted to anyone born in the U.S. even if their parents are aliens who
are here illegally or legally present on visas as temporary visitors or tourists.
President Donald Trump said in an interview in October of 2018 and again
in August of 2019 that he was considering ending birthright citizenship
through an executive order or other action. To date, however, the Admin-
istration has not taken any steps to end this misinterpretation of the law.”

Those who believe that the Fourteenth Amendment requires univer-
sal birthright citizenship are ignoring the text and legislative history of
the amendment, which was ratified in 1868 to extend citizenship to freed
slaves and their children.” The Fourteenth Amendment does not say that
all persons born in the U.S. are citizens. It says that “[a]ll persons born or
naturalized in the United States and subject to the jurisdiction thereof” are
citizens.” That second, critical, conditional phrase is conveniently ignored
or misinterpreted by advocates of “birthright” citizenship.
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Critics of the President’s possible action erroneously claim that anyone
present in the United States has “subjected” himself “to the jurisdiction” of
the United States, which would extend citizenship to the children of tourists,
diplomats, and illegal aliens alike.

But that is not what that qualifying phrase means. Its original meaning
refers to the political allegiance of an individual and the jurisdiction that
a foreign government has over that individual. The fact that a tourist or
illegal alien is subject to our laws and our courts if they violate our laws
means they are subject to the territorial jurisdiction of the U.S. and can be
prosecuted.—but it does not place them within the political “jurisdiction”
of the United States as that phrase was defined by the framers of the Four-
teenth Amendment.

The amendment was intended to give citizenship only to those who
owed their allegiance to the United States and were, therefore, subject to
its complete jurisdiction. Senator Lyman Trumbull (IL), a key figure in
the adoption of the 14th Amendment, said that “subject to the jurisdiction”
meant not owing allegiance to any other country.

Modern theorists do not seem to understand the distinction between
partial, territorial jurisdiction, which subjects all aliens who enter the U.S.
to the jurisdiction of our laws, and complete political jurisdiction, which
requires allegiance to the government, too. Thus, while a German tour-
ist could be prosecuted for violating a criminal statute while visiting our
country, he could not be drafted if we had a military draft or otherwise be
subjected to other requirements imposed on citizens, such as serving on
ajury. If that German tourist has a baby while in the U.S,, that child is a
German citizen, and he owes no political allegiance to the U.S.

In the famous Slaughter-House cases of 1873, the Supreme Court stated
that this qualifying phrase was intended to exclude “children of ministers,
consuls, and citizens or subjects of foreign States born within the United
States.””® This was confirmed in 1884 in another case, Elk vs. Wilkins, in
which citizenship was denied to an American Indian because he “owed
immediate allegiance to” his tribe and not the United States.”

American Indians and their children did not become citizens until Con-
gress passed the Indian Citizenship Act 0f1924. There would have been no
need to pass such legislation if the Fourteenth Amendment extended citi-
zenship to every person born in America, no matter what the circumstances
of their birth, and no matter the legal status of their parents.

Most legal arguments for universal birthright citizenship point to the
Supreme Court’s 1898 decision in U.S. v. Wong Kim Ark.”” But that deci-
sion only stands for the very narrow proposition that children born of
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lawful, permanent residents are U.S. citizens. It says nothing about the
children of illegal aliens or of tourists, students, and other aliens only
temporarily present in this country being automatically considered U.S.
citizens. Those children are considered citizens of the native countries
of their parents, just like children born abroad to American parents are
considered U.S. citizens.

Federal immigration law simply repeats the language of the amendment,
including the phrase “subject to the jurisdiction thereof.””® The federal
government, starting with the Franklin Roosevelt Administration,” has
erroneously interpreted that statute to provide passports and other benefits
to anyone born in the United States, regardless of whether their parents
were here illegally and regardless of whether the applicant met the require-
ment of being “subject to the jurisdiction” of the U.S.

Thus, the President has the authority to direct federal agencies to act
in accordance with the original meaning of the Fourteenth Amendment
and to issue passports and other government documents and benefits only
to those individuals whose status as U.S. citizens meets this requirement.

Universal birthright citizenship acts as an incentive for illegal immi-
gration, raises serious national security concerns, and imposes significant
economic burdens on taxpayers.®*° The majority of nations around the world
do not recognize birthright citizenship, and the U.S. does so based not upon
the requirements of federal law or the Constitution, but upon an erroneous
executive interpretation of the Constitution. That should be changed.

Deferred Action for Childhood Arrivals

In June 2012, President Barack Obama—without legal authority under
any immigration statute or the approval of Congress—directed the Depart-
ment of Homeland Security to establish the Deferred Action for Childhood
Arrivals (DACA) program. Five years later, Attorney General Jeff Sessions
said, when he announced the six-month wind down of the program on
September 5, 2017, it was “an unconstitutional exercise of authority by the
Executive Branch.”® He was right.5?

DACA provided a temporary promise—deferred action—that the DHS
would not deportillegal aliens who arrived in the U.S. before their sixteenth
birthday, had resided continuously in the U.S. since June 15, 2007, and were
under the age of 31 as of June 2012. This administrative amnesty was for
two years, although it could be renewed. It also provided government ben-
efits such as work authorizations. The DACA program covered a staggering
700,000 illegal aliens.®
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The Obama Administration tried to expand the program in 2014 by
adjusting the original entry date back to January 1, 2010, and removing the
age maximum of 31. At the same time, the Administration tried to establish
anew, similar administrative amnesty, the Deferred Action for Parents of
Americans and Lawful Permanent Residents (DAPA). DAPA would have
provided the same types of benefits as DACA for illegal aliens who were the
parents of minors who were U.S. citizens or lawful permanent residents.

However, Texas and 25 other states sued to stop DAPA and the expansion
of the DACA and obtained a nationwide injunction that stopped both the
implementation of the DAPA program and the DACA expansion.?* As the
Fifth Circuit Court of Appeals said, federal immigration law establishes an

“intricate system of immigration classifications and employment eligibil-
ity” and “does not grant the Secretary [of Homeland Security] discretion
to grant deferred action and lawful presence on a class-wide basis to 4.3
million otherwise removable aliens.”® The court also noted that Con-
gress had repeatedly declined to enact legislation “closely resembl[ing]
DACA and DAPA.”%

After the Trump Administration announced that it was ending DACA,
numerous lawsuits were filed and the plaintiffs were successful in obtaining
preliminary nationwide injunctions keeping the program in place.®” The
Trump Administration filed interlocutory appeals and that consolidated
litigation ended up before the U.S. Supreme Court.®®

The Solicitor General, on behalf of the United States, argued that the
rescission of DACA was not reviewable by the courts under the Adminis-
trative Procedure Act (APA), which governs rulemaking by federal agencies,
because decisions on whether to enforce federal law—here, federal immigra-
tion law—is committed to agency discretion.® In any event, the government
argued that the rescission was lawful because it was beyond the authority
of the executive branch to decline on this scale to enforce a law adopted
by Congress, and the DHS could not impose such a general amnesty with
government benefits without “express statutory authorization.”®

As the government summarized:

These cases concern the Executive Branch’s authority to revoke a discretionary
policy of nonenforcement that is sanctioning an ongoing violation of federal
immigration law by nearly 700,000 aliens. At best, DACA is legally ques-
tionable; at worst, it is illegal. Either way, DACA is similar to, if not materially
indistinguishable from, the policies—including an expansion of DACA itself—
that the Fifth Circuit previously held were contrary to federal immigration law
in a decision that this Court affirmed by an equally divided vote. In the face of
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those decisions, DHS reasonably determined—based on both legal concerns
and enforcement priorities—that it no longer wished to retain DACA.*

On June 18, 2020, however, in a legally unsound decision, a five-justice
majority held that the DHS’s decision to end the program was “arbitrary
and capricious” under the Administrative Procedure Act because the DHS
did not give “adequate” reasons for its actions. Spirited dissents were filed,
including by Justices Samuel Alito and Clarence Thomas, disagreeing that
any further justification needed to be provided by the DHS. Alito said that
DACA was “unlawful from the start, and that alone is sufficient to justify its
termination.” Thomas wrote that this litigation “could—and should—have
ended with a determination that [former Attorney General Jeff Sessions’s]
legal conclusion [that DACA was unconstitutional] was correct.” The Court
remanded the case to the lower courts to give DHS an opportunity to further
explain its reasons for terminating the program.®?

The Trump Administration’s decision to end DACA was the correct deci-
sion since President Obama did not have the constitutional or statutory
authority to implement a general amnesty program or to provide govern-
ment benefits to illegal aliens. Providing such an amnesty simply attracts
even more illegal immigration—and does not solve the myriad enforcement
problems we have along our borders and in the interior of the country.

Moreover, we should not be rewarding law breaking, incentivizing crim-
inal behavior, or providing benefits and preferential treatment to illegal
aliens ahead of legal immigrants who have followed the rules to come to
the United States and become citizens.

Travel Restrictions

In 2017, President Donald Trump issued a series of executive orders and
aproclamation® seeking to improve vetting procedures for aliens travelling
to the U.S,, and to identify shortcomings in the information needed to assess
the national security threats posed by those aliens. After an extensive and
in-depth review of all threats posed by individuals from foreign countries
by the DHS and the State Department, the President restricted entry from
eight countries—Chad (later removed from the list), Iran, Iraq, Libya, North
Korea, Syria, Venezuela, and Yemen—that were state sponsors of terrorism,
provided safe havens for terrorists, or provided insufficient information to
U.S. authorities, although there were exemptions for permanent resident
aliens and case-by-case waivers under certain circumstances for alien trav-
elers (such as undue hardship).
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The President acted pursuant to 8 U.S.C. § 1182(f), which gives him the
authority to “suspend the entry of all aliens or any class of aliens...or impose
on the entry of aliens any restrictions he may deem to be appropriate” when
he determines that their entry “would be detrimental to the interests of the
United States.” The proclamation provides that the DHS will assess, on a
continuing basis, whether those entry restrictions should be modified and
report to the President every 180 days.**

Numerous nationwide injunctions were issued by lower federal courts
against the proclamation and executive orders, claiming the President was
acting beyond his authority or had an improper motive—a supposed “bias”
against Muslims. However, in 2018, the U.S. Supreme Court dissolved those
injunctions, holding that the President had lawfully exercised the broad
discretion granted to him under § 1182(f) to suspend the entry of aliens
into the country.”

Chief Justice John Roberts, writing for the majority, stated that through
the “comprehensive evaluation of every single country’s compliance with the
information and risk assessment baseline” established by the DHS to deter-
mine the “deficiencies in the practices” of foreign governments, the President

“undoubtedly fulfilled” the requirement in the statute that he determine if
the entry of covered aliens would be “detrimental” to the interests of the
country and our national security.”® Furthermore, Roberts continued, the
plaintiffs’ demand that the courts inquire “into the persuasiveness of the
President’s justifications” was “inconsistent with the broad statutory text and
the deference traditionally accorded the President in this sphere.””

These entry restrictions remain in place. Based on the recommendation
of DHS Acting Secretary Chad Wolf, on January 31, 2020, the President
imposed restrictions on the entry of aliens from six additional countries
that “failed to meet a series of security criteria”: Burma, Eritrea, Kyrgyzstan,
Nigeria, Sudan, and Tanzania.”®

Beginning January 31, 2020, President Trump issued a new series of
presidential proclamations suspending the entry of aliens from countries
posing arisk of transmitting COVID-19 or coronavirus because of the threat
to “the security of our transportation system and infrastructure and the
national security.”® The initial proclamation applied to China, where the
virus originated, except for travelers from Hong Kong and Macau. Iran was
added on February 29; 26 countries in Europe were added on March 11; and
the United Kingdom and Ireland were added on March 14.'%°

These proclamations apply to aliens who were “physically present” in
the affected countries “during the 14-day period preceding their entry or
attempted entry into the United States” and do not apply to U.S. citizens.
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The U.S. also reached an agreement with Mexico and Canada to limit
non-essential travel across their borders.!*

All of these proclamations cite the President’s authority to suspend the
entry of aliens under the same immigration provision, 8 U.S.C. § 1182(f),
that the Supreme Court upheld in Trump v. Hawaii. Under the Public
Health Service Act of 1944, the President is also given extensive authority
to quarantine or suspend the entry of aliens into the country “to prevent
the introduction, transmission, or spread of communicable diseases from
foreign countries into the States.”°> No legal actions have yet been filed to
try to stop these entry restrictions.

Sanctuary Jurisdictions

Sanctuary jurisdictions are cities, counties, and states that refuse to
cooperate with federal enforcement of immigration laws and, in some cases,
actually attempt to obstruct federal enforcement.

Federal immigration law provides that state and local jurisdictions “may
not prohibit, or in any way restrict, any government entity or official from
sending to, or receiving from, [federal immigration officers] information
regarding the citizenship or immigration status, lawful or unlawful, of any
individual.”'%® In other words, local jurisdictions cannot forbid their law
enforcement officials, such as county sheriffs, from sending notice to the DHS
that anillegal alien has been arrested or detained, or requesting information
about the immigration status of an individual arrested for alocal crime.

After this provision was passed in 1996, the City of New York sued, claim-
ing that it violated the Tenth Amendment since it attempted to force the city
to enforce federal immigration law. However, the Second Circuit Court of
Appeals held that the statute did not violate the Constitution because the
federal government was not forcing “state and local governments to enact
or administer any federal regulatory program. Nor has it affirmatively con-
scripted states, localities, or their employees into the federal government’s
service.” Instead, Congress was only prohibiting local governments from

“directly restricting the voluntary exchange of immigration information
with the INS [Immigration and Naturalization Service].” Any other hold-
ing would allow “states and localities to engage in passive resistance that
frustrates federal programs,” which is exactly what has happened with the
sanctuary movement.'**

In addition to prohibiting notifying the federal government of the arrest
ofillegal aliens, many sanctuary jurisdictions refuse to honor detainer war-
rants issued by the DHS asking local law enforcement officials to notify DHS
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as early as possible (at least 48 hours) before they release a deportable illegal
alien so the alien can be picked up by immigration agents.'*® Instead, these
sanctuary jurisdictions release these convicted criminals to enable them
to avoid deportation and removal from the country.

Thus, sanctuary jurisdictions create sanctuaries for criminals—endan-
gering the residents of their communities. The DHS has been issuing
shocking reports, at the direction of the President, on the numerous, seri-
ous crimes committed by such aliens after sanctuary jurisdictions ignored
detainer warrants and released them back into local communities.'?

Sometimes, these actions step over the line from noncooperation to
active obstruction. In 2019, a federal grand jury indicted a state court judge
and her bailiff in Massachusetts for obstruction of justice for helping an ille-
gal alien charged with alocal crime slip out the back door of the courtroom
to avoid handing him over to an immigration agent with a valid detainer
warrant the judge knew was waiting to take custody of the alien.!*”

In order to stop “the immeasurable harm” caused by sanctuary juris-
dictions, President Trump issued an executive order on January 25, 2017,
directing the Attorney General and the Secretary of Homeland Secu-
rity to “ensure that jurisdictions that willfully refuse to comply with 8
U.S.C. §1373 (sanctuary jurisdictions) are not eligible to receive Federal
grants.”'® The word “grants” and the specific inclusion of the Attorney
General and the Secretary meant that the President was referring to the
type of discretionary grant programs administered by the DOJ and DHS
that local jurisdictions must apply for, not federal entitlement programs
and funds such as Medicaid or the Highway Trust Fund or any other
executive department.

On May 22, 2017, Attorney General Jeff Sessions issued a memoran-
dum implementing the President’s executive order.'*® Sessions instructed
all the “grant-making components” within the DOJ to cut off any grants to
sanctuary jurisdictions. The memorandum outlined that any city or county
applying for a DOJ grant “administered by the Office of Justice Programs
and the Office of Community Oriented Policing Services” that requires the
applicant to certify compliance with all federal laws would not be eligible
for a grant if it is a sanctuary jurisdiction. A sanctuary jurisdiction was
defined as any city or county that refused to comply with 8 U.S.C. § 1373, to
provide advance notice of the release of criminal aliens, and to give federal
immigration agents access to local jails.

The DOJ began applying this directive to the Edward Byrne Memorial
Justice Assistance Grant Program, in which the department awards grants
to improve state and local law enforcement operations. Almost immediately,
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litigation ensued to stop the withholding of grants to sanctuary jurisdictions,
including Chicago, which challenged the legality of the directive and sought
aninjunction. A nationwide preliminary injunction was issued by a federal
district court in Illinois that was upheld by the Seventh Circuit Court of
Appeals in 2018 (although it was later limited to Illinois)."° The injunction
included preventing the government from requiring cities like Chicago
that receive Byrne grants to send advance notice to federal authorities of
the release date of criminal illegal aliens and to allow federal agents access
to local correctional facilities to be able to interview incarcerated aliens,
although it did not grant an injunction against the information-sharing
requirement of Section 1373.""!

On the other hand, the Second Circuit Court of Appeals has ruled that the
DOJ can apply all three of these conditions to applicants for Byrne funds.
It threw out an injunction issued by a federal district court in New York
that had been granted as to all three conditions to New York, Connecticut,
New Jersey, Washington, DC, Massachusetts, Virginia, Rhode Island, and
New York City."*?

The court held that the statutory language governing Byrne grants that
requires applicants to certify compliance with all federal laws was broad
enough to require compliance with the information-exchange require-
ments of Section 1373. Furthermore, the advance notice requirement
was well within the statute’s authorization that the attorney general can
decide “what data, records and information a Byrne grant recipient must
maintain and report” to the federal government. Finally, the requirement
to allow federal agents’ access to incarcerated criminal aliens is also within
the authority of the Attorney General because the Byrne statute allows

“appropriate coordination with affected agencies” and DHS is obviously
an affected agency.'®

Due to the conflicting opinions of the courts of appeal, which have not
yet been resolved by the U.S. Supreme Court, the DOJ is able to enforce the
conditions against sanctuary jurisdictions in some parts of the country but
not others. The website at the department that gives an overview of the
Byrne grant program provides up-to-date information on the status of the
applicable conditions depending on a jurisdiction’s geographic location.™*

In amove similar to the withholding of grants to sanctuary jurisdictions,
the DHS has suspended enrollment of New York residents in the “Trusted
Traveler Programs” (such as Global Entry) administered by the DHS. In a
letter to the New York Department of Motor Vehicle (DMV), Acting DHS
Secretary Chad Wolf informed the state that because of its passage of a
state law, the Driver’s License Access and Privacy Act, that limited access
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of the DHS to Department of Motor Vehicles driver’s license and vehicle
registration information, the DHS no longer had the information it needs
to fully vet and check the backgrounds of New York residents applying to
the program.'®

The intent of this new law was to limit the DHS’s access to information
about aliens who are residents of the state—since New York is one of the
states that provides driver’s licenses to aliens in the country illegally. But
this law, as Secretary Wolf said, prohibited the DHS from obtaining “import-
ant data used in law enforcement, trade, travel, and homeland security...[to]
investigate and build cases against terrorists, and criminals who commit
child sexual exploitation, human trafficking, and financial crimes.”"'®* New
York filed a lawsuit in February arguing the move was unconstitutional.'”

All of these sanctuary policies and laws like New York’s DMV law are
shortsighted and unwise. They create sanctuaries for criminals and limit
the ability of federal law enforcement to protect national security and the
safety of the public and the nation. They give aliens who are in the country
illegally greater rights and protections than U.S. citizens, and they obstruct
enforcement of federal immigration and criminal laws.

Temporary Protected Status

Temporary Protected Status (TPS) is a humanitarian form of protection
designed to permit aliens to remain temporarily in the U.S. after a natural
disaster, ongoing armed conflict, or extraordinary and temporary condi-
tions occur in their home country. Like so many aspects of U.S. immigration
law, what was intended when Congress enacted the provision and what the
program has become are two very different things. TPS became seemingly
permanent for nationals of several countries during previous Administra-
tions. In addition, an unauthorized practice of country re-designations
developed, expanding the population of aliens eligible for the relief.

The Trump Administration has worked to return TPS to its original
intent, consistent with the law. Section 244 of the INA states that the Sec-
retary of Homeland Security may grant an alien TPS in the U.S. and shall not
remove the alien during the period in which such status is in effect. It also
requires the Secretary to grant the alien the prize benefit of employment
authorization, along with an “employment authorized” endorsement or
work permit."®

The Secretary of Homeland Security, after consulting with other appro-
priate federal agencies, is charged with designating a foreign country, or
part of such country, for TPS if the Secretary finds one of three categories:
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1. An ongoing armed conflict within the country and, due to such conflict,
requiring the return of aliens who are nationals of that country would
pose a serious threat to their personal safety;

2. There has been an earthquake, flood, drought, epidemic, or other
environmental disaster in the country, resulting in a substantial, but
temporary, disruption of living conditions in the area affected; the
country is temporarily unable to adequately handle the return of its
nationals; and the country has officially requested designation; or

3. There exist extraordinary and temporary conditions in the country
that prevent nationals of the country from returning in safety, unless
the Secretary finds that permitting the aliens to remain temporarily in
the U.S. is contrary to the national interest of the United States.'’

An initial period of a country designation lasts from six to 18 months.'*° At
least 60 days before the end of the designation period, the Secretary of Home-
land Security, in consultation with relevant agencies, must review the country
conditions and determine whether the conditions for the designation continue
to exist. If the Secretary determines a country no longer meets the conditions
for designation, the Secretary shall terminate the TPS designation.* If the
Secretary determines the country conditions of the designation continue to
be met, the Secretary extends the TPS designation for six, 12, or 18 months.'??

As of January 2017, 10 countries had TPS designations:'?® El Salvador,
Haiti, Honduras, Nepal, Nicaragua, Somalia, South Sudan, Sudan, Syria, and
Yemen. The majority of these 10 countries had designations, extensions, and
re-designations for at least 10 years.** The countries with the most egregious
violations of the TPS “temporary” principle are Honduras and Nicaragua,
which were first designated by former Attorney General Janet Reno for dev-
astation they experienced from Hurricane Mitch in 1998.>> These and other
TPS countries have successfully lobbied past and current Administrations for
extensions—showing their reliance on the benefit to boost their own econ-
omy, both in not having to receive their nationals back into their own weak
economies, and more important, the remittances the TPS beneficiaries send
back to their families in the home country. This was not the purpose of TPS.

Somalia has had alonger TPS designation than Honduras and Nicaragua;
it was first designated in 1991.° While the country conditions and basis for
Somalia’s designation and many extensions are very different from those
of Honduras and Nicaragua, the sense of “temporary” ended long ago with
respect to Somalia.
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The Trump Administration sought to terminate TPS designations for
countries that no longer had conditions warranting the designation. The
Secretary of DHS, in consultation with the Secretary of State, decided to
terminate TPS for six of the 10 countries: El Salvador, Haiti, Honduras,
Nepal, Nicaragua, and Sudan.'®”

Opponents sued the DHS and the President, seeking to enjoin the USCIS
from terminating the TPS status and employment authorization for the
nationals with TPS from all six countries. Despite express statutory language
that states that “[t]here is no judicial review of any determination of the
[Secretary of Homeland Security] with respect to the designation, or termi-
nation or extension of a designation, of a foreign state,” district courts not only
reviewed the plaintiffs’ cases, but they enjoined the USCIS from terminating
TPS and employment authorization.'* While cases await judicial decisions on
the merits, the USCIS continues to provide the TPS beneficiaries from these
countries with the benefit and employment authorization.'®

The Trump Administration has extended TPS for four countries: Somalia,
South Sudan, Syria, and Yemen. The Secretary of Homeland Security did
not, however, “re-designate” any of the countries. Past Administrations
have developed a practice of re-designating TPS for various countries. A
re-designation moves the date by which a foreign national must have been
physically present in the U.S. to be eligible for TPS. Because the new date
is more recent, a re-designation expands the population of eligible aliens
who may apply for TPS.

Problems with Re-designation. There are two issues with this past
practice. First, it departs from the intent of TPS. The humanitarian tempo-
rary relief was meant to protect those who happen to be in the U.S. when bad
conditions strike their home countries, and it would be either dangerous
to return the aliens or the country is not in a condition to accept return
of its nationals. By expanding the eligibility period to include aliens who
came to the U.S. after armed conflict, a natural disaster, or extraordinary and
temporary conditions occur, the protection becomes like group asylum. The
difference, however, is that an alien did not have to establish an individual
fear of persecution.

Second, the term “re-designation” is nowhere to be found in Section 244
of the INA. Under the TPS section of the law, only designations, extensions,
and terminations are described. The past practice of re-designating coun-
tries for TPS is not authorized.

The Trump Administration correctly terminated TPS for countries that
no longer meet the conditions for their designation. The most obvious exam-
ples of Nicaragua and Honduras—past extensions of TPS for 18 years and 19
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years, respectively, after Hurricane Mitch—were abusive and departed from
the purpose of TPS. The lawsuits brought against the Administration for
the terminations should be dismissed because the law affirmatively states
there is to be no judicial review of the Secretary’s determination.

Southwest Border Crisis

A number of designed loopholes and benefits in U.S. immigration law
have both been a pull factor for mass migration to our southern border and
have been exploited—converging into a perfect storm of consistent, signifi-
cantincreases inillegal entries along our border, with recent historic spikes
in volume. To understand what the Trump Administration faced on the
southwest border and why the Administration made so many immigration
changes, it is important to know some of the background.

Flores, a case initially about detention standards for an unaccompanied
illegal alien minor turned into a 1985 class action lawsuit that launched
more than a 33-year court process, resulting in a far-more expansive policy
regarding when a minor alien had to be released from detention and who
would be given custody.’*® Despite a 1993 U.S. Supreme Court ruling in
favor of the INS,"® then-INS Commissioner Doris Meissner signed the
Flores settlement agreement in 1997, making unnecessary concessions on
behalf of the government.’®? Under the agreement, the government must
release minor aliens “without unnecessary delay” to the minor’s parents,
legal guardians, other adult relatives, or other individual designated by the
parent/guardian, who is in the United States.'?*

Two California Members of Congress, Senator Dianne Feinstein (D-CA)
and Representative Zoe Lofgren (D-CA), attempted to codify provisions
of the Flores agreement in the Unaccompanied Alien Child Protection Act
(UACPA), which they introduced each Congress, starting in 2000.** The
UACPA went further than even the Flores agreement.

It would have:

¢ Created aright to both a guardian ad litem and access to counsel for
unaccompanied alien children (UACs);

e Expanded protections for alien minors, using the rarely used Special
Immigrant Juvenile (SIJ) program; and

¢ Created the category of UACs in “asylum and refugee-like
circumstances.”'
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The stated intent of the bill’s sponsors was to protect alien minors, but
the bill lowered the bar for UACs to receive immigration benefits and
services—providing easily foreseeable consequences that parents would
intentionally send their children unaccompanied across the border in the
hopes of gaining a family foothold in the U.S.

In 2002, a new government bureaucracy for UACs and refugees was
created by the Homeland Security Act (HSA), the Office of Refugee Reset-
tlement (ORR) in the Department of Health and Human Services (HHS),
adding to the already fragmented immigration bureaucracy across federal
agencies. The HSA transferred functions from the INS to the ORR, includ-
ing making placement determinations for all UACs in federal custody by
reason of their immigration status, implementing policies with respect to
the care and placement of UACs, and ensuring qualified and independent
legal counsel is timely appointed to represent the interests of each child.'*®

After several failed attempts to pass the UACPA through both chambers
of Congress, former Representative Howard Berman (D-CA) folded UAC
protections into the Trafficking Victims Protection Reauthorization Act
of 2008 (TVPRA), which became law—and recklessly changed the course
of U.S. immigration.

The law distinguishes between UACs from contiguous countries and
those from elsewhere. It provides for the return of UACs to their contiguous
home countries.’® For UACs from non-contiguous countries, however, the
law requires they be placed in removal proceedings, be eligible for relief from
removal, provided access to counsel'*® and child advocates,'®* and expands
eligibility for asylum."*° The TVPRA also amended the SIJ section of the INA
to both accelerate and ease the application process for a green card.'*

Predictably, the number of unaccompanied alien minors coming to the
U.S. subsequently ballooned, as shown in Chart 1.

Providing special privileges for aliens apprehended from non-contiguous
countries resulted, predictably, in a significant jump in volume of non-con-
tiguous country nationals at our southern border, as shown in Chart 2,
particularly from El Salvador, Guatemala, and Honduras.

The number of SIJ applications also grew significantly for the same
reason, as shown in Chart 3.142

The Flores Settlement became an even more powerful incentive for
illegal immigration in 2015, when Dolly Gee, an Obama-appointed federal
district judge in California, ordered the Obama Administration to release
detained minors and their mothers because she found that the Flores deten-
tion standards were not being met in Texas. This expanded the scope of
Flores by adding accompanied minors to operations that previously covered
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CHART 1

Unaccompanied Alien Children Reach Record Levels
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SOURCE: U.S. Border Patrol, “Total Unaccompanied Alien Children (0-17 Years Old) Apprehensions by Month,”
https://www.cbp.gov/sites/default/files/assets/documents/2020-Jan/U.S.%20Border%20Patrol%20Total%
20Monthly%20UAC%20Apprehensions%20by%20Sector%20%28FY%202010%20-%20FY%202019%29 0.pdf
(accessed June 24, 2020).
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only unaccompanied minors.’? It also meant that family units with a child
would be ordered released from detention. Judge Gee went further, inter-
preting the Flores settlement language “without unnecessary delay” to
mean no more than 20 days of detention was allowed.'** Because removal
proceedings cannot be completed within 20 days, Immigration and Cus-
toms Enforcement released UACs and family units from detention into
American communities to comply with the new Flores order, resulting in a
“catch and release” posture.

Not surprisingly, the number of family units—and claimed family units—
coming to the southwest border soared, as shown in Chart 4.

In addition to knowing that claiming they are a family unit would lead
to their likely release into the U.S,, aliens know that claiming asylum at the
border due to a fear of “persecution” is a way to enter and remain in the
country. An asylum application also comes with a very valuable employment
authorization document (EAD), which allows an alien to be employed 180
days after an asylum application is filed.!*>
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CHART 2
Most lllegal Aliens Originate from Outside Mexico
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Aliens have exploited the asylum process in explosive numbers over the
past decade, as shown in Charts 5 and 6. Asylum applicants crossing our
southern border most commonly claim a fear of persecution “on account
of membership in a particular social group,” associated with domestic vio-
lence,'*® or gang or criminal violence.'*”

Faced with mounting, unprecedented numbers of invalid claims—a clear
abuse of the asylum process—as well as fraudulent family units and other
aliens taking advantage of the court’s misinterpretation of the Flores settle-
ment, the Trump Administration implored Congress to legislatively close
these obvious loopholes.!*8

Members of Congress, however, have been either incapable or unin-
terested in passing such immigration legislation. As such, the Trump
Administration made several changes via regulatory, policy, and operational
means with the goal of returning immigration benefits to their original
intent and decreasing fraud.



SPECIAL REPORT | No. 233 JUNE 29, 2020 | 31
heritage.org

CHART 3

Immigrant Juvenile Petitions Surge
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Zero Tolerance. To address the rising numbers of family units appre-
hended at the border and to increase the consequences for dangerous
illegal crossings,"*® President Trump issued a memorandum on April 6, 2018,
directing cabinet departments to apply all resources and tools to end the
practice of “catch and release.”*® The same day, then-Attorney General
Jeff Sessions issued a memo directing each United States Attorney’s Office
along the Southwest Border to immediately adopt a zero-tolerance policy
for all immigration offenses referred for prosecution.'”

By detaining and prosecuting a parent from a family unit for illegal entry,
the minors in the family unit had to be referred to HHS. Opponents of these
criminal prosecutions berated the Administration and labeled the policy as
intentional “family separation.”’®® Then-DHS Secretary Kirstjen Nielsen
explained that when American parents are prosecuted and detained for a
crime, their child does not go to jail with them. So, too, are alien children
separated from their parents when those parents are prosecuted for a crime,
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CHART 4

Family Apprehensions Spike at Southwest Border
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she explained.’®® Nevertheless, President Trump signed another executive
order two months later, ending family separation in favor of family deten-
tion during criminal prosecution or immigration proceedings.'**

Last In, First Out. To curb the rapid growth of the affirmative asylum
backlog, the USCIS announced in January 2018 that it was returning to
a Last In, First Out (LIFO) approach.® At that point, the agency faced “a
crisis-level backlog” of 311,000 pending asylum cases, an increase of more
than 1,750 percent in five years, and the rate of new asylum applications had
more than tripled.”” This volume made the asylum system almost unman-
ageable and increasingly vulnerable to fraud and abuse."’

Aliens looking to game the system knew that, with the overwhelming backlog,
if they filed an asylum application, it would not be processed within 180 days,
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CHART 5

Credible Fear Claims Have Risen Steadily
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thereby garnering them a work authorization card.”*® Returning to a LIFO
approach meant the USCIS would schedule interview appointments for newer
cases ahead of older cases. This would prevent the newer cases from hitting the
180-day mark, which would act as a deterrent to fraudulent asylum filings. By
August 2018, the USCIS saw a 30 percent decrease in new asylum applications.™

Matter of A-B-. In June 2018, the DOJ confronted the run-away volume
of asylum claims. It addressed the expansion of asylum claims to include
victims of domestic violence in an alien’s home country. In a 2014 asylum
appeal, Matter of A-R-C-G-, the BIA found the respondent, a victim of
domestic abuse in Guatemala, to be a member of a particular social group
subject to persecution “composed of married women in Guatemala who are
unable to leave their relationship.”*° Domestic violence is a common claim
of persecution in asylum applications by Central Americans,'® but with this
BIA precedent decision, asylum applicants were given a more likely chance
at having their application granted.
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CHART 6

Asylum Applications Have Increased
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Attorney General Jeff Sessions directed the BIA to refer the 2014 case to
him for his review. He sought briefing from the parties and any interested
amici on whether, and under what circumstances, being a victim of private
criminal activity constitutes a cognizable “particular social group” for pur-
poses of an application for asylum.'*> In Matter of A-B-, the Attorney General
overruled Matter of A-R-C-G-, holding that the BIA wrongly decided the
case and should not have issued it as a precedential decision.!¢®

Of note, the Attorney General held that the mere fact that a country
may have problems effectively policing certain crimes or that certain pop-
ulations are more likely to be victims of crime cannot of itself establish
an asylum claim.'** Regarding membership in a particular social group,
the Attorney General ruled that to be cognizable, a particular social
group must exist independently of the harm asserted in an application
for asylum.!®

Opponents of Matter of A-B- successfully sought an injunction to pre-
vent application of the USCIS’s Matter of A-B- guidance in Credible Fear
interviews.'¢¢
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Matter of L-E-A-. In July 2019, Attorney General William Barr issued
adecision on whether a family forms the basis of a cognizable social group
under the asylum statute. The alien in that case claimed that he was perse-
cuted by a criminal gang on account of his father’s family, which owned a
store targeted by a local drug cartel.'*”

The Attorney General held that the BIA improperly recognized the alien’s
family as a “particular social group” for purposes of qualifying for asylum.

“The fact that a criminal group—such as a drug cartel, gang, or guerrilla
force—targets a group of people does not, standing alone, transform those
people into a particular social group,” the Attorney General stated.'*® He
cited Matter of S-E-G-, in which the BIA concluded that respondents who
feared harm from their refusal to join MS-13 were not a particular social
group; they were “not in a substantially different situation from anyone
[else] who has crossed the gang, or who is perceived to be a threat to the
gang’s interests.”%°

Opponents of Matter of L-E-A- filed suit against the DOJ and DHS,
challenging implementation of the Attorney General’s decision in the U.S.
District Court for the District of Columbia.'”® The case is pending.

Border Patrol Credible-Fear Pilot. One incentive for illegal immi-
gration across our southern border has been the high rate of “credible
fear” findings by USCIS officers. Aliens know that, when apprehended by
the Border Patrol, if they claim they fear returning to their home country,
they will likely be permitted into the U.S. to file an asylum application.'”
The large gap between the USCIS findings of credible fear and subsequent
asylum application grants by DOJ immigration judges has been a point of
contention during the Trump Administration. Of the more than 94,000
credible-fear interviews conducted in FY 2019, credible fear was found in 79
percent of the cases.””? Over the past 12 years, however, after more complete
hearings, immigration judges have only granted asylum in 11 percent to 37
percent of the cases, depending on the year.'”?

To inject a different group of adjudicators (with more front-line experi-
ence) into the credible-fear interview process, the DHS ran a pilot program
with Border Patrol agents supplementing USCIS asylum officers in con-
ducting credible-fear interviews at the border."”* USCIS asylum staff trained
small groups of Border Patrol agents and a USCIS supervisor to review the
Border Patrol agents’ decisions.!”® Opponents of this pilot program have
sued the DHS under the Freedom of Information Act to compel the depart-
ment to release records about the program.””® The case is pending,.

Safe Third Country. A number of exceptions to asylum eligibility exist
in U.S. law that have infrequently been applied in the past. One is the concept



ASSESSING THE TRUMP ADMINISTRATION’S
IMMIGRATION POLICIES

of a safe third country. Section 208(a)(2)(A) of the INA states that an alien
shall not be eligible for asylum in the U.S. if the Secretary of Homeland
Security determines the alien may be removed, pursuant to a bilateral or
multilateral agreement, to a country (other than the alien’s home country)
where the alien would not face persecution and would have access to a full
and fair asylum procedure or equivalent temporary protection.'””

Because aliens travel through other countries before applying for asylum
in their destination country, the natural question is why did they not seek
protection in the first safe country they entered? Asylum is about safety,
not a preferred destination. With the caravans of aliens departing Central
America and traveling through multiple countries, including Mexico, on
their way to the U.S., the Trump Administration decided to apply the safe
third country rule.

In July 2019, the DOJ and the DHS published a joint interim final rule
to provide that, with limited exceptions, an alien who enters or attempts to
enter the U.S. across the southern border after failing to apply for protec-
tion in a third country through which the alien transited that is outside the
alien’s country of citizenship, nationality, or last lawful habitual residence,
is ineligible for asylum.!”® The Safe Third Country rule was written to also
require asylum officers and immigration judges to apply this new bar on
asylum eligibility when administering the credible-fear screening process.'”

Predictably, opponents of the safe third country rule immediately sued
the Administration, seeking an injunction against its implementation.'*°
Two federal district court judges handed down opposite rulings. Washing-
ton, DC, Judge Timothy J. Kelly let the rule stand, stating, “[ T |he plaintiffs
before me here are not asylum seekers” and therefore, did not sufficiently
support their claim that they would be irreparably harmed.'®!

California Judge Jon Tigar, however, imposed a nationwide injunction
against the Administration’s use of its new rule.’®* The Ninth Circuit Court
of Appeals upheld the injunction as it applied to jurisdictions within the
Ninth Circuit, but overturned the nationwide injunction.'®® After Judge
Tigar granted a second nationwide injunction,'®* the U.S. Supreme Court
granted the government’s application to stay that injunction, pending dis-
position of the case on the merits.'®

Internal Relocation. A second rarely used aspect of asylum law is
internal relocation. The question is whether, despite an alien’s fear of perse-
cution, the alien could be safely relocated to another area of the alien’s home
country?'¥¢ As discussed above, high among the asylum claims from the
Northern Triangle countries have been claims of private violence. The State
Department country reports indicated that such violence is not prevalent
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throughout the Northern Triangle countries.'®” Because asylum officers
were rarely finding that asylum applicants could internally relocate, the
acting USCIS director issued guidance to asylum officers, reminding them
to consider internal relocation while adjudicating asylum applications.'®®
This is common sense for most claims of fear of criminal violence, including
domestic abuse.

Limiting Extra Asylum Process for UACs. In May 2019, the USCIS
issued a memo to asylum officers regarding UACs seeking asylum under
TVPRA procedures.'®*® The memo reversed a 2013 policy,'*° which had per-
mitted the USCIS to rely on a prior UAC determination made by ICE or
Customs and Border Protection (CBP) in order to assert initial jurisdiction
over UAC asylum applications. The new policy requires asylum officers to
resume making the determination whether a UAC continued to meet the
statutory definition of a UAC on the date of filing for asylum.'*

Asylum applicants who submitted their filing after turning 18 or after
reunifying with a parent or legal guardian could be rejected for consider-
ation by the USCIS, and instead have their asylum application referred to an
immigration judge for initial jurisdiction, similar to adult asylum applicants
who had been encountered by CBP or ICE."> The policy change also meant
that the former UACs would have to file their asylum application within one
year of arriving in the U.S,, just as non-UACs do.'”®

Opponents of the policy change filed a class-action lawsuit against the
DHS, seeking an injunction. A federal district court in Maryland enjoined
the USCIS from applying the May 2019 memo."** The court further ordered
the USCIS to retract any adverse decisions already rendered in cases in
which the 2019 UAC memorandum had been applied, and to re-evaluate
those cases applying the May 28, 2013, UAC memorandum.’ In accordance
with the court’s order, the USCIS is reviewing all asylum applications in
which the USCIS determined that it did not have jurisdiction under the
2019 UAC memorandum.'®

New Credible-Fear Lesson Plan. The USCIS also revised its lesson
plan for asylum officers in April 2019 to address the high percentage of
credible-fear findings.”” The new language emphasizes country conditions,
internal relocation, and clarifies standards to be used.'*®

Opponents sued DHS and DOJ officials, requesting that the USCIS be
enjoined from using the new lesson plan.'*® The federal district court in
the District of Columbia ordered that the case be stayed, pending the D.C.
Circuit Court of Appeal’s decision in Grace v. Whitaker, regarding the USCIS’
Matter of A-B- asylum officer guidance, because the credible-fear lesson
plan case contains substantially similar questions of law as those in Grace.?*°
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Proposed USCIS Asylum Fee. The USCIS examines its immigration
application fees in biannual fee studies and periodically changes its fees
using a proposed rulemaking and comment period to ensure recovery of
the full cost of adjudicating applications and petitions.?* The USCIS has
not previously charged a fee for asylum applications.?*? Rather, the cost of
adjudicating such applications is subsidized in other benefit application
fees.?%® Credible-fear asylum adjudications are also exempt from a fee.?**
These are but two of several immigration benefits that have fee waivers or
exemptions. In its 2019/2020 fee study, the USCIS estimated it would lose
$1.49 billion in forgone revenue from fee waivers and fee exemptions if it
did not change its waiver policy.?*®

The sheer volume and backlog of asylum applications led the USCIS to
propose, for the first time, a $50 fee for asylum applications filed with the
USCIS.?¢ It estimated that the cost of adjudicating Form I-589 is approx-
imately $366.2°” The agency, however, determined that a $50 fee would
alleviate the pressure on the immigration benefit system, mitigate the
proposed fee increase of other immigration benefit requests, was in line
with U.S. international treaty obligations under the 1951 U.N. Convention
Relating to the Status of Refugees and the 1967 U.N. Protocol Relating
to the Status of Refugees, and was in line with other countries’ asylum
fees as well.2%®

While it is significant that the USCIS is proposing to charge an asylum
application fee for the first time, the $50 fee is inadequate, given the actual
adjudication cost, the high volume of applications, and the exemptions for
related applications such as credible-fear and UAC asylum applications.
The USCIS should consider increasing the asylum fee in future fee studies
or provide an explanation for why other applicants should be subsidizing
these claims—particularly those claims that are determined to be fraudu-
lent or invalid.

Asylum-Related Work Authorization Changes. As explained above,
obtaining work authorization (an EAD) is a very valuable benefit associated
with filing asylum applications—and is a common motive behind fraudulent
asylum applications. The Trump Administration has made and proposed a
number of EAD reforms to prevent asylum abuse.

The USCIS published a final rule in June 2020 that governs asylum appli-
cations, interviews, and eligibility for employment authorization based on
apending asylum application.?® The rule makes several changes, including:

¢ Extending the waiting period from 180 days to 365 days before an
asylum applicant can apply for and receive an EAD;
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e Barring employment authorization for aliens who, absent good cause,
entered or attempted to enter the U.S. unlawfully;

e Excluding aliens who fail to file for asylum within one year of their
last entry, unless and until an asylum officer or immigration judge
determines that an exception to the statutory one-year filing require-
ment applies;*°

e Excluding aliens whose asylum applications have been denied by an
asylum officer or an immigration judge during the 365-day waiting
period or before the request for initial employment authorization has
been adjudicated;

e Excluding aliens who have been convicted of: (1) any aggravated
felony; (2) a particularly serious crime; or (3) a serious non-political
crime outside the U.S.;

¢ Revising when employment authorization terminates, based on when
an asylum application or appeal is denied;

¢ Denying employment authorization for delays caused by the asylum
seeker if not resolved by the date the application for employment
authorization is filed;

e C(Clarifying that the time period of employment authorization is discre-
tionary and proposing that any EAD, whether initial or renewal, will
not exceed two-year increments; and

e Limiting eligibility for aliens paroled into the country after establish-
ing a credible fear or reasonable fear of persecution or torture.?!

The DHS has additional EAD rules in the pipeline, according to the
Office of Management and Budget’s Unified Agenda of Regulatory Actions.
One such rule would “strengthen DHS’s ability to effectively administer
its parole and employment authorization authorities in support of DHS’s
statutory obligation to ensure the prompt removal of inadmissible or
deportable aliens from the United States, in keeping with current immi-
gration enforcement priorities.”*"

Another unpublished DHS rule listed in the Unified Agenda would “elim-
inate eligibility for employment authorization for certain aliens who have
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final orders of removal but are temporarily released from custody on an
order of supervision with limited exceptions.”*?

Congress Will Not Fix What It Broke. Members of Congress and
activist judges have sown the seeds of a chaotic and dangerous southwest
border with reckless legislation for unaccompanied alien children and
overreaching court orders that misinterpret the law and gut detention
authority of immigration officials. This combination has resulted in a
historic volume of illegal immigration across our border, leading the Pres-
ident to declare a national emergency.?* Not only was Congress unwilling
to close the very immigration loopholes it created, but many Members
of Congress long denied there was any crisis at the border that needed to
be addressed.?”

The Trump Administration understandably made necessary immigration
changes through regulatory, policy, and operational means. Unfortunately,
opponents have sought to enjoin nearly every change the Administration
has made—with the intention of delaying those changes and frustrating
the process through years of litigation. The Administration has had mixed
success in having the preliminary injunctions lifted while the cases are
pending final decisions.

Migrant Protection Protocols. One of the problems with a “catch-and-
release” immigration policy is that it encourages aliens to claim asylum
when they are caught to avoid being sent back across the border, even
when those claims are invalid, since it allows them to stay here while their
claims are being evaluated. To compound matters, many aliens do not even
show up for their hearings, but instead disappear into the vast expanse of
the country.

Bogus asylum claims are common. In fact, the DOJ reports that in 2017,
2018, 2019, and the first quarter of 2020, only about 20 percent of asylum
claims were found to be valid.*¢ All of these invalid asylum claims slowed
down the processing and review of legitimate asylum claims of those fleeing
true persecution in their native countries.

To address this problem, the Trump Administration implemented a
new directive in 2019, the Migrant Protection Protocols (MPP), otherwise
known as the “Remain-in-Mexico” policy.?’” The Administration acted
lawfully, pursuant to the authority granted under a provision of federal
law ignored by prior Administrations. In particular, 8 U.S.C. § 1225(b)(2)
specifies that in the case of immigrants who arrive “on land (whether or not
at a designated port of arrival) from a foreign territory contiguous to the
United States,” they can be returned “to that territory” while their claims
for asylum are pending.?®
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Under the MPP, “non-Mexican nationals who may be arriving on land
(whether or not at a designated port of entry) seeking to enter the United
States from Mexico illegally or without proper documentation” are
returned to Mexico while their asylum claim is being evaluated.?" The MPP
contains an exemption for unaccompanied minors and aliens who “would
more likely than not” be subject to persecution in Mexico on account of
their race, religion, nationality, membership in a particular social group,
or political opinion.?*°

The MPP was issued only after successful negotiations with Mexico,
which issued a statement on December 20, 2018, authorizing—for “humani-
tarian reasons”—the temporary entrance of aliens who were detained in the
U.S. “and have received a notice to appear before an immigration judge.”**

The MPP has been highly successful. In the 13 months it has been in effect,
60,000 aliens seeking asylum were returned to Mexico to await disposition
of their claims.??2 Despite its success—or perhaps because of its success—liti-
gation ensued to stop the policy. A federal district court issued a preliminary
injunction against the MPP, an injunction upheld by the Ninth Circuit Court
of Appeals but only for the border states within the jurisdiction of the Ninth
Circuit, California and Arizona (not Texas and New Mexico).??3

However, on March 11, 2020, the U.S. Supreme Court issued an order
granting an emergency request for a stay of the preliminary injunction filed
by the DOJ. The stay will remain in effect until the case is appealed on the
merits to the Supreme Court and there is a final disposition of the case.?**

This is a necessary and important policy. As the DHS says, the MPP

“will discourage individuals from attemptingillegal entry and making false
claims to stay in the U.S,, and allow more resources to be dedicated to indi-
viduals who legitimately qualify for asylum.”??* And it stops smugglers and
traffickers from using false asylum claims to entice “migrants to undertake
the dangerous journey north where on the route migrants report high rates
of abuse, violence, and sexual assault,” allowing the smuggling cartels to

“turn human misery into profit.”22¢

DNA Testing of Family Units. One of the problems encountered by
the DHS has been groups of illegal aliens caught at the southern border
making false claims that they are “families” in order to exploit loopholes
in federal immigration laws and unwise court decisions that allow actual
families to stay in the U.S. indefinitely while awaiting protracted immigra-
tion court proceedings, avoiding detention and deportation back to their
native countries.

Then-Acting DHS Secretary Kevin McAleenan reported in August
2019 that in the first nine months of FY 2019, there had been a 469 percent
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increase in the number of “family units” apprehended along the southwest
border between ports of entry over FY 2018. By June 2019, almost 400,000
family units had been caught.??” This “influx of family units has led to CBP
facilities operating at unprecedented and unstainable capacity.”??®

As Gregory Nevano, DHS Assistant Director of Investigative Programes,
told a Senate committee on June 26, 2019:

Human smugglers are currently capitalizing on the trend of fraudulent fam-
ilies crossing the border.... The cartels and human smugglers are well versed

in our inability to detain family units for the length of time necessary for their
cases to be decided, in large part due to the Flores Settlement Agreement and
judicial decisions that interpret it. By falsely claiming to be a legal family unit,
migrants avoid detention and/or prosecution and are subsequently released
after being processed in an expedited fashion.?*

Almost all of these smugglers work for the dangerous and brutal Mexican
drug cartels and often beat, assault, rob, and rape the individuals they are
smuggling across the border.

As one would expect, many of these aliens never show up for their sched-
uled immigration hearings because they know they have no legal right to
be in the country. They just disappear into the anonymity of the heartland
after they are processed and released by the Border Patrol.

Since being part of a family is essentially a “Get- Out-of-Detention-Free”
card, it should come as no surprise that alot of fraud is apparently occurring.
Nevano told the Senate committee that between mid-April and June 21,
2019, DHS teams of special agents sent to the southwest border identified
316 fake family units when they detected fraudulent documents being used
by the aliens.

To prove beyond any doubt that fraud was happening, the DHS initiated
a pilot DNA testing program in El Paso and McAllen, Texas, that ran from
May 6 to May 10, 2019. The DHS tested 84 alleged family units (with their
consent) during those four days: 16 turned out not to be related by blood. In
other words, almost 20 percent of these supposed families were frauds.?3°

Nevano also related that Border Patrol agents said other “families” who
were not selected for testing “voluntarily came forward and admitted they
were part of a fraudulent family, as they heard /witnessed that DNA testing
was being conducted.”?*

The second pilot DNA testing program identified 79 fake families out of
522 family units (15.13 percent). The DHS had identified 6,000 aliens who
fraudulently claimed to be members of a family by August 2019.23
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In fact, DHS has evidence that aliens and human smugglers are “rent-
ing”—and even buying—children to get into the country. Nevano said the
DHS caught a 51-year old Honduran who admitted that the infant child he
initially claimed was his son was actually purchased from the birth mother
for the equivalent of $84. The Honduran had been previously deported two
separate times in 2006 and 2013.

The DOJ finalized a new regulation, effective April 8, 2020, requiring
DNA samples from all individuals who are arrested, facing charges, or con-
victed in U.S. courts, including aliens who are detained by federal authorities.
This removed a prior regulation that allowed the secretary of the DHS to
exempt certain detained aliens from DNA sampling.?*

The loopholes in our immigration system—which Congress refuses to fix—
are being exploited in a way that is not only dangerous to our security, but
also for those who want to come into our country, albeit illegally. They are,
sadly, abused, exploited, and even killed by human smugglers. DNA testing
on alleged family units is a necessary component of any enforcement plan to
minimize fraud at the border and the human suffering caused by the cartels
that are intimately involved in the smuggling of aliens across the border.

Refugees

During the last year of the Obama Administration (FY 2017), the U.S.
had the highest annual ceiling (110,000) of refugee admissions in more
than 20 years.?®* This was concerning, especially given the large number
of refugees fleeing the armed conflict in Syria, the difficulty of vetting the
backgrounds of individuals from a war-torn area, and the rapidly growing
asylum application backlog.

The Trump Administration quickly paused the U.S. Refugee Admissions
Program (USRAP), lowered the FY 2017 admissions ceiling, and requested
a security assessment of the program. The Administration subsequently
faced a crisis on the southwest border with record numbers of aliens
attempting to enter the U.S. by also claiming a fear of persecution. To
address the ballooning claims of credible fear made at the southwest border
and the increasing asylum application backlog, the President continued
to lower the annual refugee admissions ceilings to shift resources to those
legitimately seeking protection at our border. He also issued an executive
order in September 2019 to ensure that states and localities are consulted
before refugees are resettled in their communities.**

Refugee Admissions Ceiling. The INA authorizes the President, after
consultation with Congress, to set the number of refugees who may be
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admitted each fiscal year.?*® This number is a ceiling rather than a floor,
but the number of actual admissions has historically tracked closely with
the ceiling most years.

The Obama Administration justified setting the high number due to the
Syrian civil war and large numbers of refugees in the Middle East and around
the globe. Senior leaders in the FBI and Intelligence Community, however,
had publicly stated that terrorists were infiltrating refugee populations
traveling to Europe and noted there was inadequate information on Syrians,
or those claiming to be from Syria, to safely vet them and detect terrorists
among refugee groups.?®” Opponents of the Obama Administration’s deci-
sion, including then-candidate Trump, expressed security concerns over
the rush to bring in large numbers of Syrians with insufficient information.

Because the State Department’s Bureau of Population, Refugees, and
Migration and the USCIS typically view the annual ceiling as their admis-
sions target, they prioritized processing refugee cases in FY 2017 to attempt
to meet the ceiling.?*® The USCIS pulled asylum officers from other asylum
casework to instead adjudicate refugee cases for FYs 2016 and 2017.2*° The
asylum backlog grew larger as a result.

To illustrate the point, consider the following: At the end of FY 2012, the
pending affirmative asylum caseload was approximately 15,000 cases;>*
by the end of January 2016, the pending affirmative asylum caseload was
133,710 cases*'—and it reached 233,389 cases by the end of January 2017.2*2
This was a direct result of Obama’s policies.

When President Trump came into office, he directed a strategic pause
of our refugee program operations to assess the program’s security. On
January 27, 2017, Trump issued Executive Order No. 13769, “Protecting
the Nation from Foreign Terrorist Entry into the U.S.” In it, he suspended
the USRAP for 120 days, pending a review of the procedures for screening
refugee applicants.?*® After 120 days, the executive order directed the Sec-
retary of State to resume USRAP admissions only for nationals of countries
for which the Secretary of State, the Secretary of Homeland Security, and
the Director of National Intelligence jointly determined that such addi-
tional procedures were “adequate to ensure the security and welfare of the
United States.”***

President Trump also proclaimed in Executive Order No. 13769 that the
continued admission of Syrian refugees was detrimental to U.S. interests,
and suspended Syrian refugee admissions until the USRAP was reformed
to ensure such admissions were consistent with the national interest.?*®
He further proclaimed that the entry of more than 50,000 refugees in FY
2017 would be detrimental to the interests of the United States.?** Because
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opponents of Executive Order No. 13769 sued to delay implementation,
President Trump revoked the January order and replaced it with a similar
one in March 2017.4

Following that executive order, the State Department, DHS, and theIntel-
ligence Community identified additional screening methods, identification
tools, and anti-fraud measures to ensure that refugee applicants did not
pose a threat to the security and welfare of the United States.?*® President
Trump ended the USRAP suspension via an October 24, 2017, executive
order, but directed the State Department and the DHS to continue to assess
and address any risks posed by refugees.?*°

One overdue anti-fraud action undertaken by the USCIS involved reset-
tled refugees who subsequently request a Refugee Travel Document (RTD)
back to the native countries that were supposedly persecuting them—rais-
ing questions about the credibility of their refugee status.>*® A person with
refugee or asylum status who wishes to travel outside the U.S. needs an RTD
toreturn to the United States.?' A sufficient number of RTD requests were
from refugees seeking to travel back to their native countries, causing the
USCIS to investigate these types of requests.

If arefugee voluntarily re-avails himself of the protection of his feared
country, he may lose his refugee status under the law.?*> The USCIS should
consistently and broadly investigate this and other types of refugee fraud. In
addition, the USCIS should report such fraud to the State Department and
the United Nations High Commissioner for Refugees (UNHCR), which are
both upstream in the refugee admissions process, to bring more integrity
to the program.?*® Refugee status is likely the most revered immigration
benefit this country confers. The U.S. should ensure that those who apply
for, and those who have received, refugee status have bona fide claims.

As the numbers of aliens arriving at our southwest border claiming
asylum rose in FYs 2018 and 2019, the Trump Administration lowered the
refugee admissions ceilings each corresponding fiscal year, as well asin FY
2020. For FY 2018, the Trump Administration set the ceiling at 45,000.%*
In setting that number, the Administration stated: “[I]t is important, when
considering our nation’s humanitarian response[,] to consider not only
refugee resettlement, but also the work being done and the challenges
confronted in providing asylum to tens of thousands of refugees who are
already in the United States, many of whom have first made those claims
upon arrival at the border or soon after crossing into the United States.”>*

For FY 2019, the Trump Administration set the refugee admissions
ceiling at 30,000.2°¢ For FY 2020, it was set at 18,000.%” For both years, the
Administration emphasized the growing volume of credible-fear claims
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and asylum applications, two humanitarian benefits that also involve adju-
dicating persecution claims.**® In its FY 2020 report to Congress, the State

Department cited the UNHCR statistic that the U.S. led the world in new
asylum applications in calendar years 2017 and 2018.%°

These new cases simply added to the lengthy backlog of pending claims, un-
dermining the integrity of the asylum system. They delay the grant of asylum
to individuals who are legitimately fleeing persecution and have valid claims.
Further, such delays are a pull factor for illegal immigration. By providing pro-
tection from removal, they create an incentive for those without lawful status
to enter and remain in the United States. Asylum applicants also may obtain
employment authorization after their asylum applications have been pend-
ing for six months, creating an incentive to file frivolous or fraudulent asylum
applications.2¢°

The Obama Administration used asylum officers to work on refugee
cases because of the high resettlement ceiling. In contrast, USCIS under
the Trump Administration shifted some refugee officers to work on the
asylum backlog.?*!

The Trump Administration has received strong and repeated criticism
for lowering the annual refugee admissions ceilings. Such critics, however,
view the USRAP in isolation, rather than as one part of the humanitarian
immigration equation—let alone one subpart of the U.S’s generous overall
immigration system. In addition to resettling an average of 75,000 refugees
ayear, the U.S. annually:

¢ Grants asylum to approximately 26,000 aliens;

e Provides lawful permanent resident status (green cards) to 1.1 mil-
lion immigrants;

e Admits 182 million temporary visitors; and
e Naturalizes 700,000 new U.S. citizens.2%2

Critics of the current refugee admissions numbers do not discuss these
other statistics or the fact that the U.S. provides, by far, the largest number
of immigration benefits in the world.***

The decision of the Obama Administration to prioritize refugee admis-
sions over asylum applications resulted in serious, negative consequences
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for the affirmative asylum case backlog. Those consequences have been
compounded by record numbers of credible-fear claims at our southwest
border, as well as asylum applications. It is important to note that asylum
applicants must prove the same elements to establish the legitimacy of a
claim of fear of persecution as refugee applicants.

The difference between the two is this: Asylum applicants are
already inside the U.S,; refugee applicants are abroad. Furthermore,
credible-fear claims must be considered immediately, because the
aliens asserting these claims are in detention. Given these operational
realities and the crisis numbers the DHS has faced at our southwest
border the past few years, it makes sense that the Trump Administra-
tion prioritized domestic cases involving claims of persecution over
cases involving such claims made overseas by aliens who had many other
countries to which they could apply for asylum, including the entire
European Union.

States and Localities. In addition to lowering the annual refugee
admission ceiling year after year, President Trump placed a spotlight on the
effects that U.S. refugee resettlement has on states and localities. The law
requires HHS’s Office of Refugee and Resettlement to consult with state and
local government officials regarding refugee resettlement in the community.
The purpose of the consultations is to:

(D ensure a refugee is not initially placed or resettled in an area highly
impacted by the presence of refugees or comparable populations, unless
the refugee has an immediate family member residing in that area;
(2) provide a mechanism for regular meetings between voluntary agencies’
local affiliates and representatives of State and local governments to plan
and coordinate, in advance of their arrival, the appropriate placement of
refugees among the various States and localities; and
(3) take into account:
(a) the proportion of refugees and comparable entrants in the population
in the area;
(b) the availability of employment opportunities, affordable housing, and
public and private resources (including educational, health care, and
mental health services) for refugees in the area;
(c) the likelihood of refugees placed in the area becoming self-sufficient
and free from long-term dependence on public assistance; and
(d) the secondary migration of refugees to and from the area that is likely
to occur.*



ASSESSING THE TRUMP ADMINISTRATION’S
IMMIGRATION POLICIES

In reality, those consultations occurred inconsistently, and states have
complained about their limited ability to participate in resettlement plan-
ning.?®® President Trump’s September 2019 executive order re-enforced the
consultation requirement upon resettlement agencies.?®® In it, he stated
that “[c]lose cooperation with State and local governments ensures that ref-
ugees are resettled in communities that are eager and equipped to support
their successful integration into American society and the labor force.”2¢”
He further required express communication by a state or locality with HHS
and the State Department, indicating its consent to resettle refugees prior
to the placement of refugees in that jurisdiction.?®
Most states consented to resettlements in writing.?*® Texas Governor
Greg Abbott (R), however, announced that the State of Texas would opt out
of resettling refugees for FY 2020.”° Texas has consistently resettled one
of the largest groups of refugees each year.?”* In addition, Texas has been on
the front line of the southwest border crisis. In his letter to U.S. Secretary of
State Mike Pompeo, Governor Abbott voiced his position, writing that Texas
had already been forced to “deal with disproportionate migration issues”
due to federal inaction to fix a broken immigration system.?”> He added that

“state and nonprofit organizations have a responsibility to dedicate available
resources to those who are already here, including refugees, migrants, and
the homeless—indeed, all Texans.”?”?

The State Department sought to make its grant funding to resettlement
agencies contingent upon the executive order’s required consent by states.
Predictably, however, refugee resettlement agencies sued the Administra-
tion and were granted a preliminary injunction against implementation
of the executive order and the State Department’s funding contingency.*”*
Given the clear statutory requirement that states and localities be consulted
prior to resettlement, the DOJ decided to appeal the issue, and that appeal
is pending before the Fourth Circuit Court of Appeals.?”®

The refugee statutes grant the President broad authority to set the
yearly refugee admissions ceilings. At the same time, the law upholds states’
interest in their willingness and ability to resettle and assimilate refugee
populations within their jurisdictions. President Trump has managed to
take the middle ground between federal and states’ rights. Faced with his-
toric asylum application numbers due to the southwest border crisis, he
has reasonably prioritized adjudicating asylum claims made at our front
door over those made overseas. The Administration has also given the
states a stronger voice in whether and where refugees resettle within their
jurisdictions.
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Parole Programs

Under the heading of “Temporary Admission of Nonimmigrants,” the
INA provides that the Secretary of Homeland Security may, in his discretion,
temporarily parole into the United States any alien applying for admission
under such conditions as the Secretary may prescribe, and only on a case-
by-case basis for urgent humanitarian reasons or significant public benefit.>”
Such a parole shall not be regarded as an admission of the alien into the
U.S., and when the purpose of such parole, in the opinion of the Secretary
of Homeland Security, has been served, the alien shall immediately return
or be returned to the custody from which he was paroled and thereafter,
he shall continue to be treated as any other applicant for admission to the
United States.*””

The classic scenario for parole in the immigration context is when an
alien needs emergency surgery in the U.S. and does not have time to obtain
avisa from the State Department ahead of time.?”®

Like many other parts of the INA, however, parole has been turned into
something very different—and much more expansive—than originally
intended. Past Administrations have used parole as a loophole to help
groups or classes of aliens enter and remain in the U.S.—essentially acting
as end runs around other sections of the INA that prohibit their admission.
This systemic and deliberate abuse of parole defies Section 212(d)(5)(A) of
the INA in that it is not case-by-case, for urgent humanitarian reasons or
significant public benefit, or temporary.

When President Trump came into office,?” the following programs were
just some of the major parole programs that were available:

e The Central American Minor Refugee/Parole Program,
¢ The Cuban Family Reunification Parole Program,

e The Filipino World War II Veterans Parole Program,

e The Haitian Family Reunification Parole Program,

e The International Entrepreneur Parole, and

e Parole in Place.
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In a January 25, 2017, executive order, President Trump wrote, “It is
the policy of the executive branch to end the abuse of parole...provisions
currently used to prevent the lawful removal of removable aliens.”?° He
directed the Secretary of Homeland Security to “immediately take all appro-
priate action to ensure that the parole provisions...are not illegally exploited
to prevent the removal of otherwise removable aliens.” The executive order
added that the Secretary “shall take appropriate action to ensure that parole
authority...is exercised only on a case-by-case basis in accordance with the
plain language of the statute, and in all circumstances only when an indi-
vidual demonstrates urgent humanitarian reasons or a significant public
benefit derived from such parole.”

Despite this clear and unambiguous directive, the Administration has
been unable to end group parole programs quickly or easily, due to con-
stituencies and interest groups for each program advocating for their
continuation.

International Entrepreneurs Parole. The INA provides dozens of
types of immigration benefits, including temporary and permanent bene-
fits for investors, businesspeople, highly skilled aliens, and intracompany
transferees. Because entrepreneurs did not fit the qualifications for those
benefit types, the Obama Administration created yet another benefit avenue
by publishing a final rule with a mere three days left in the Administration.2

The rule states that the DHS may use its parole authority to grant a
period of authorized stay, on a case-by-case basis, to foreign entrepreneurs
who “demonstrate that their stay in the United States would provide a sig-
nificant public benefit through their business venture and that they merit a
favorable exercise of discretion.”?? Under the rule, entrepreneurs granted
parole are eligible to work only for their start-up business. The spouses and
children of the foreign entrepreneur may also apply for parole and spouses
may apply for work authorization.?®3

During the Trump Administration, the DHS published a delay of the
rule’s effective date from the original July 17, 2017, to March 14, 2018, to
provide public comment on the DHS’ proposal to rescind the rule pursuant
to President Trump’s executive order.?®* Opponents of the rule’s delay sued,
and on December 1, 2017, the U.S. District Court for the District of Colum-
bia vacated the delay rule.?®® The USCIS implemented the Obama rule, in
compliance with the court order.

On May 29, 2018, the DHS published a proposed rule to remove the
prior final international-entrepreneur rule, stating it represents an overly
broad interpretation of parole authority, lacks sufficient protections for U.S.
workers and investors, and is not the appropriate vehicle for attracting and
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retaining international entrepreneurs.?® The DHS has not yet published
the final rule.

Central American Minor Refugee/Parole Program. During the
Obama Administration, in November 2014, the U.S. State Department and
the DHS announced, via a fact sheet, the creation of a Central American
In-Country Refugee/Parole Program in El Salvador, Guatemala, and Hon-
duras “to provide a safe, legal, and orderly alternative to the dangerous
journey that some children” were taking to the United States.?®” This Cen-
tral American Minor (CAM) program allowed parents who were lawfully
present in the U.S,, though not a lawful permanent resident or U.S. citizen
(and therefore not eligible to file an immigrant visa petition for the family
member), to request access to the U.S. Refugee Admissions Program for
their under-21, unmarried children still in one of those three countries.

The program went further. Believe it or not, children found ineligible
for refugee admission, “but still at risk of harm,” would be considered for
parole into the U.S. to be reunited with a parent in the United States.?*® The
Obama Administration expanded the parole program in July 2016, again
through a press release, to add a child’s over-21 and/or married siblings;
biological parent, regardless of whether married to the U.S.-based parent;
and caregivers related to the child or U.S.-based parent.?**

Not only did this parole program clearly abuse the statutory language
of parole, but the manner the Obama Administration created the program
was an obvious violation of the Administrative Procedure Act. Using press
releases to both create this dual refugee/parole program and to expand it
provided no notice or opportunity for comments in the rulemaking process.
This is similar to how the Obama Administration created the DACA and
DAPA programs—by memo, without statutory authority or compliance with
the notice and comment requirements of the APA.

The Trump Administration published a notice in the Federal Register,
announcing termination of the CAM Parole program in August 2017.2%°
Opponents of the termination filed suit. A U.S. district judge dismissed
the plaintiffs’ APA challenge to the DHS’ termination of the CAM Parole
Program going forward.?** However, the court held that the DHS acted
arbitrarily and capriciously when it failed to consider and address the “seri-
ous reliance interests” of participants who were conditionally approved
for parole when the DHS mass-rescinded those approvals.?® The parties
reached a settlement agreement and jointly requested the court to convert
the partial preliminary injunction into a permanent injunction.?”® Pursuant
to the settlement agreement, the USCIS reopened and continued processing
the CAM parole cases of individuals who had received a conditional parole
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approval notice that the USCIS rescinded in 2017, following the program’s
termination.?**

Haitian Family Reunification Parole Program. The USCIS created
the Haitian Family Reunification Parole program via notice in the Federal
Register in December 2014.%° With the exception of “immediate relatives”
of U.S. citizens (spouse, parent, and unmarried children under 21 years of
age), the number of family-based immigrant visas that are available in any
given year is limited by statute.?’® These statutory limits have resulted in
family members having to wait in their home countries for years before
they may join the U.S. citizen or lawful permanent resident family member
in the U.S. who petitioned for them.

The Obama Administration decided that Haitians should be treated
better than aliens in most other countries and be permitted to “wait” inside
the U.S. for their immigrant visa (green card) to become available for up to
two years after being paroled into the country. The USCIS justified the pro-
gram as “expedit[ing] family reunification through safe, legal, and orderly
channels of migration to the United States, increas[ing] existing avenues
for legal migration from Haiti, and help[ing] Haiti continue to recover from
the devastation and damage suffered in the January 12, 2010, earthquake.”*”

Under the Trump Administration, however, the USCIS announced in
August 2019 that it would end the Haitian parole program.*® The USCIS ter-
minated the program through a lengthy wind down, using a form update.?®”

Filipino World War II Veterans Parole Program. In May 2016, the
USCIS published a notice in the Federal Register to implement a parole
program for certain Filipinos.?° Like the Haitian Family Reunification
Parole Program, this offered certain beneficiaries of approved family-based
immigrant visa petitions an opportunity to request parole to come to the
U.S. to “wait for” their immigrant visa numbers to become available. Due
to annual country caps and oversubscription of Filipino family visa peti-
tions, the Philippines has the longest wait time for family-based immigrant
visas—up to 20 years.>™

The notice explained that as many as 26,000 of the 260,000 Filipino sol-
diers enlisted to fight for the United States during World War IT became U.S.
citizens.?*? In 2016, an estimated 2,000 to 6,000 Filipino American World
War I1 veterans were still alive in the United States, “many of whom greatly
desire[d] to have their family members in the United States during their
final days.”3%3

At the same time that the USCIS announced it would end the Haitian
Family Reunification Parole program, it also announced the termination
of the Filipino World War II Veterans Parole program.?** Like the Haitian
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program, the Filipino program was terminated through a lengthy wind
down process.?*®

Parole in Place. In November 2013, the USCIS created, via a policy
memorandum, a parole program for illegal aliens who are family members
of U.S. military members and veterans, and who are already in the United
States.?°° The memo justified the illegal alien parole program, stating:

[Tlhere is concern within [the Defense Department] that some active mem-
bers of the U.S. Armed Services, individuals serving in the Selected Reserve
of the Ready Reserve, and individuals who have previously served in the U.S.
Armed Forces or Selected Reserve of the Ready Reserve face stress and anx-
iety because of the immigration status of their family members in the United
States.... Similarly, our veterans, who have served and sacrificed for our nation,
can face stress and anxiety because of the immigration status of their family

members in the United States.?”

Because the illegal alien family members were already in the U.S,, they
did not meet the statutory requirements of parole under Section 212(d)(5)
of the INA. This did not prevent the Obama Administration from further
abusing the law. The parole memo cited a Clinton Administration INS
General Counsel opinion and stated that “[a]lthough it is most frequently
used to permit an alien who is outside the United States to come into U.S.
territory, parole may also be granted to aliens who are already physically
present in the U.S. without inspection or admission. This latter use of parole
is sometimes called ‘parole in place.””3%8

In line with President Trump’s executive order, the Administration has
considered ending military parole in place. It has yet to do so, however.

H-1B Visas

The term “H-1B” visa refers to Section 101(a)(15)(H) (i) (b) of the INA,
which defines the temporary visa for an alien coming to the U.S. to per-
form services in a specialty occupation or as a fashion model. The INA
defines “specialty occupation” as an occupation that requires: (1) theoret-
ical and practical application of a body of highly specialized knowledge;
and (2) attainment of a bachelor’s or higher degree in the specific specialty
(or its equivalent) as a minimum for entry into the occupation in the
United States.®*’

H-1B visas became very popular among employers, starting in the
1990s high-tech boom. High-tech companies successfully lobbied for the
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“American Competitiveness in the Twenty-First Century Act of 2000,”
which temporarily increased the American worker protection cap from
65,000 visas annually to as high as 195,000 H-1B visas annually for multiple
years.®® The annual cap eventually returned to 65,000, but demand from
high-tech companies has not subsided.*" Because employers apply for far
more H-1B visas than are available each year, the USCIS administers a lot-
tery to treat the employer petitioners fairly.?'

The first 20,000 petitions filed on behalf of beneficiaries with a U.S.
master’s degree or higher are exempt from the cap.®® Additionally, H-1B
workers who are petitioned for or employed at an institution of higher
education or its affiliated or related nonprofit entities, a nonprofit research
organization, or a government research organization are not subject to
the 65,000 cap.?*

American high-tech workers have complained about the H-1B program,
contending that employers use the visas to pay lower wages for foreign
workers instead of American workers.*”® Employers argue that they pay
the prevailing wage to H-1B visa employees. Some American high-tech
workers have reported that they were not only replaced by H-1B foreign
workers—but that they had to train their foreign replacements.?'

Then-candidate Trump pledged to end abuse of the H-1B program used
to import foreign workers to replace American workers for lower pay.?"”

Buy American and Hire American. In April 2017, President Trump
signed the “Buy American and Hire American” executive order.*® The Buy
American portion of Executive Order No. 13788 emphasized compliance
with Buy American laws, which “require, or provide a preference for, the
purchase or acquisition of goods, products, or materials produced in the
United States, including iron, steel, and manufactured goods.”® The Hire
American portion of the Executive Order addressed immigration, specifi-
cally the H-1B visa program.

The Executive Order states: “[ T]o create higher wages and employment
rates for workers in the United States, and to protect their economic inter-
ests, it shall be the policy of the executive branch to rigorously enforce and
administer the laws governing entry into the United States of workers from
abroad.”®* The President directed several cabinet members to propose new
rules and issue new guidance “to protect the interests of United States work-
ers in the administration of our immigration system, including through
the prevention of fraud or abuse.”®* He further requested reforms to help
ensure that H-1B visas are awarded to the most-skilled or highest-paid
petition beneficiaries “to promote the proper functioning of the H-1B
visa program.”322
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The Trump Administration made moderate policy, regulatory, and oper-
ational changes to the H-1B program before the onset of COVID-19. In June
2020, the President announced additional H-1B reforms to prioritize get-
ting Americans back to work following the sudden historic COVID-related
unemployment and to combat fraud in the program.

Rescinding the Deference Memo. The USCIS amended prior policy
memos to enhance the integrity of the immigration system and to protect
the interests of U.S. workers. In October 2017, it published a new memo
to ensure H-1B petitioners meet the burden of proof when applying for
extensions of their visa petitions. The USCIS rescinded an April 2004
memo, which had directed adjudicators to defer to prior determinations
of eligibility when adjudicating petition extensions involving the same par-
ties and underlying facts as the initial petition, except in certain limited
circumstances.???

The USCIS explained that the fundamental issue with the April 2004
memorandum was that it appeared to place the burden on the USCIS to
assess whether the underlying facts in the extension request remained the
same as the original petition.??* The 2017 memo reminded adjudicators
that the burden of proof in establishing eligibility is, at all times, on the
petitioner, even for extension requests. Further, the 2017 memo stated that
because adjudicators viewed the 2004 memo as creating a default position
of deference to the eligibility finding of the initial petition, the old memo
may have had the effect of limiting the ability of adjudicators to conduct a
thorough review of the facts and assessment of eligibility in each case.

This likely had the “unintended consequence of officers’ not discover-
ing material errors in prior adjudications,” according to the 2017 memo.**
The new memo re-asserted that adjudicators must, in all cases, thoroughly
review the petition and supporting evidence to determine eligibility for the
benefit sought, including nonimmigrant petition extensions. The USCIS
explained that “[w]hile adjudicators may, of course, reach the same con-
clusion as in a prior decision, they are not compelled to do so as a default
starting point.”32¢

Contracts and Itineraries Memo. In February 2018, the USCIS issued
an H-1B policy memorandum regarding workers employed at one or more
third-party worksites.?*” In the H-1B context, employers frequently use a
third-party arrangement business model to petition for foreign workers. In
these arrangements, the petitioner is not the high-tech company in which
the alien beneficiary ultimately works, but rather a service company that
petitions for many aliens and then places the alien workers at the service
company’s clients’ locations.
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The USCIS explained in its 2018 memorandum that it had encountered
significant employer violations in the third-party model, including paying
less than the required wage, “benching” employees (not paying workers the
required wage while they wait for projects or work), and having employees
perform non-specialty occupation jobs.?*® To protect the wages and working
conditions of both U.S. and H-1B nonimmigrant workers, and to prevent fraud
and abuse, the USCIS provided clarifying guidance regarding the contracts
and itineraries that petitioners must submit in third-party worksite cases.

The USCIS stated that when an alien beneficiary will be placed at one
or more third-party worksites, the visa petitioner must demonstrate that
it has “specific and non-speculative qualifying assignments in a specialty
occupation for the alien beneficiary for the entire time requested on the
petition.”®?® The memo explained that additional corroborating evidence,
such as contracts and work orders, may substantiate a petitioner’s claim
of actual work in a specialty occupation for third-party, off-site arrange-
ments.?° The USCIS added that as “the relationship between the petitioner
and beneficiary becomes more attenuated through intermediary con-
tractors, vendors, or brokers, there is a greater need for the petitioner to
specifically trace how it will maintain an employer-employee relationship
with the beneficiary.”**! “Evaluating the chain of contracts and/or legal
agreements between the petitioner and the ultimate third-party worksite
may help USCIS to determine whether the requisite employer-employee
relationship exists and /or will exist,” the agency explained to adjudicators
and the public.?32

With respect to specialty occupation services that will be performed in
more than one location, the USCIS stated that the prior itinerary memo’s

“allowance of general statements, as opposed to exact dates and places of
employment, had been incorrectly interpreted by some adjudicators, and
some members of the general public, as excusing the petitioner from having
to submit an itinerary.”®*® Accordingly, the agency reiterated that immi-
gration regulations require petitioners to file an itinerary with a petition,
which must include the dates and locations of the services to be provided.?*

Opponents sued the USCIS over the Contract and Itineraries Memo,?**
resulting in a settlement agreement and the USCIS subsequently rescinded
the memo and provided new guidance in June 2020.?*¢ Despite the memo
rescission, the Trump Administration has sought to combat H-1B abuse and
fraud, and protect both U.S. workers and foreign workers. To further those
goals, the USCIS also created an H-1B Fraud Reporting site.

Reporting H-1B Fraud. In announcing the fraud reporting site, the
USCIS explained that the H-1B visa program:
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[SThould help U.S. companies recruit highly-skilled aliens when there is a
shortage of qualified workers in the country. Yet, too many American workers
who are as qualified, willing, and deserving to work in these fields have been
ignored or unfairly disadvantaged. Employers who abuse the H-1B visa pro-
gram may negatively affect U.S. workers, decreasing wages and opportunities
as they import more foreign workers.?7

Common examples of H-1B fraud include:
The H-1B worker is not paid the wage certified on the Labor Certification
Application (LCA) made to the Department of Labor;

o A wage disparity between H-1B workers and other workers per-
forming the same or similar duties, particularly to the detriment of
U.S. workers;

e The H-1B worker is not performing the duties specified in the
H-1B petition;

e The H-1B worker has less experience than U.S. workers in similar
positions in the same company; and

e The H-1B worker is not working in the intended location as certified
on the LCA.**

Administration Site Visits. The USCIS also changed its prioritization
in investigating H-1B sites. Allowing administration site visits of H-1B loca-
tions is a requirement that employers and foreign workers must comply
with to use the H-1B visa program.®° Under the Obama Administration, the
agency had been using a random site-visit approach. The Trump Adminis-
tration changed to a smarter, targeted site-visit approach to focus resources
where fraud and H-1B program abuse is more likely to occur, including:

e H-1B-dependent employers (those with a high ratio of H-1B workers
as compared to U.S. workers);

e (Cases in which the USCIS cannot validate the employer’s basic busi-
ness information through commercially available data; and

¢ Employers petitioning for H-1B workers who work off-site at another
company or organization’s location.?*
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Department of Justice Anti-Discrimination Cooperation. In May
2018, the USCIS and the DOJ issued a memorandum of understanding
that expanded their cooperation “to better detect and eliminate fraud,
abuse, and discrimination by employers bringing foreign visa workers to
the United States.”®* In 2017, the DOJ’s Civil Rights Division started the

“Protecting U.S. Workers Initiative, which is aimed at targeting, investigat-
ing, and taking enforcement actions against companies that discriminate
against U.S. workers in favor of foreign visa workers.”**?> The Civil Rights
Division’s Immigrant and Employee Rights Section is responsible for
enforcing the INA’s anti-discrimination statute, which prohibits citizenship
status and national origin discrimination in hiring, firing, or recruitment
or referral for a fee.?*?

Providing More H-1B Data to the Public. To be more transparent about
the H-1B Program, the USCIS under the Trump Administration has provided
much more data to the public, including gender and country of origin data
and an employer data hub. The new gender and country data confirmed what
was long suspected about the H-1B program: H-1B petitions are dominated
by aliens from India and China, and males receive many more petitions than
females. In FY 2019, for example, India had almost 314,000 H-1B petitions, or
74.5 percent of all petitions.®** Of that amount, 78.4 percent of the petitions
were males.>*® China placed second, but far behind India. China received
nearly 50,000 petitions, or 11.8 percent of the total.>*

The data hub allows the public to search for H-1B petitioners by fiscal
year (back to FY 2009), North American Industry Classification System
(NAICS) code,**” employer name, city, state, or ZIP code.?*® This gives the
public the ability to calculate approval and denial rates and to review which
employers are using the H-1B program.?*

Prioritizing Advanced Degrees. To be consistent with the intent of the
H-1B program that beneficiaries are truly occupying a “specialty occupa-
tion,” the Trump Administration decided to prioritize beneficiaries with a
master’s degree or higher. The USCIS published a final rule in January 2019
that reversed the order by which the USCIS selects H-1B petitions under
the H-1B regular cap and the advanced degree exemption.**° Under the
new rule, the USCIS first selects H-1B petitions submitted on behalf of all
beneficiaries, including those who may be eligible for the advanced degree
exemption.* The USCIS then selects a number projected to reach the
advanced degree exemption from the remaining eligible petitions.*** The
purpose in changing the order in which the USCIS selects these allocations
was to increase the number of petitions for beneficiaries with a master’s or
higher degree from a U.S. institution of higher education.
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Electronic Registration. The second part of the January 2019 rule
sought to improve the operational management of the H-1B petition and
lottery system. Prior to the new rule, all petitioners would send complete
paper applications to the USCIS with their application fee. The size of each
paper petition is usually measured in pounds, due to the significant number
of supporting evidentiary documents needed to prove eligibility for the
visa. Each spring, truckloads of petitions would arrive at the USCIS service
centers, where pallets of petitions would fill rooms to the ceiling. The USCIS
would then operate the lottery, selecting enough petitions to reach the cap,
and reject and return filing fees for all unselected cap-subject petitions.
It was a burdensome process for both petitioners, many of whom are not
selected, and for the USCIS.

The new rule required petitioners seeking H-1B visas to first register
electronically with the USCIS.?*® The USCIS would run the lottery, consid-
ering only those who had properly registered. Then those petitioners that
were selected from the lottery would be required to submit their complete
petitions. This change was designed to ease the burden on both petitioners
and the USCIS.*** While this new electronic registration was announced in
the January 2019 rule, the agency explained that the new process would not
begin until the following fiscal year to allow for system testing. The USCIS
did use the new electronic registration and lottery in March 2020.3%

While the strong language of the Buy American and Hire American Exec-
utive Order directed the Administration to bring more integrity to, and
combat fraud in, the H-1B visa program, the regulatory, policy, and opera-
tional changes that were made before the COVID-19 pandemic were more
moderate than bold. The historic unemployment caused by the coronavirus
and stay-at-home orders generated additional presidential proclamations
to get Americans back to work.

On June 22,2020, the President issued Proclamation 10052, “Suspending
Entry of Aliens who Present a Risk to the U.S. Labor Market Following the
Coronavirus Outbreak.”®*® In it, he suspended entry of various temporary
labor categories, including new H-1B visa holders and their accompanying
family members, for six months to prioritize employment opportunities for
Americans during the coronavirus recovery.*” The President also directed
the Secretaries of Labor and Homeland Security to issue regulations to
ensure aliens with H-1B visas do not disadvantage U.S. workers and to
restore integrity to the H-1B program.3*®

The proposed H-1B changes include: issuing H-1Bs to the highest paying
85,000 jobs rather than using a random lottery; requiring that the minimum
pay be atleast 50 percent of the local prevailing wage; requiring employers to
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increase H-1B visa holders’ salaries after two years; measuring for displace-
ment of American workers by H-1B employees; and the Labor Department
investigating complaints of companies abusing the visa program.3>°

Itis critical that the Administration bring more integrity to the H-1B
Program to meet the intent of the program and to allow U.S. workers with
specialized skills an opportunity to perform specialty occupation jobs—par-
ticularly following the effects of the coronavirus on the U.S. job market.

Conclusion

President Ronald Reagan is attributed to have once said, “A nation that
cannot control its borders is not a nation.” That sentiment is certainly
correct. A country cannot remain an independent, sovereign nation if it is
unable or unwilling to control its borders. A sovereign country with sound
immigration policy controls who is allowed to come into the country, both
temporarily and permanently, and selects future citizens, expecting them
to become part of the cultural, intellectual, economic, and political body of
the republic. This truth has not been lost on many Americans, who elected
Donald Trump in 2016, in part, to fix a broken immigration system.

During the past three decades, the U.S. has faced a mounting immigra-
tion problem as an increasingly larger number of aliens have come into
the country illegally, straining government resources, imposing huge costs
on taxpayers and state and local governments, and endangering national
security, public safety, and the rule of law.

The Constitution gives Congress plenary authority over naturalization.
Congress has passed a series of complex laws governing immigration. They
have delegated substantial authority to the President and the executive
branch to make immigration decisions, including implementation and
enforcement of immigration law. The President also has substantial, inde-
pendent constitutional authority, and the duty, as commander in chief to
protect the national security of the country, including at our borders.

There has been a reluctance by some prior Administrations, including
the Obama Administration, to fully enforce the law. And Congress has failed
to act to close some of the legislative loopholes that they created and they
know are being taken advantage of by those who want to get into the coun-
try illegally.

President Trump was elected, in part, based on his promise to finally
enforce federal immigration law, including securing the border, and to bring
the growing problem of illegal immigration under control. He has tried to
fulfill that promise from almost his first day in office through numerous
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executive orders and directives to the key cabinet agencies like the DHS
and the DOJ.

But change is difficult, even if that change is a pivot back to enforcing the
law as written. Those wedded to the status quo and in favor of lax enforce-
ment have much to lose—so they have sued the Administration at virtually
every turn, even when the President was clearly acting within the statutory
authority granted to him by Congress.

Numerous federal judges, particularly at the district court level, have
issued nationwide injunctions not justified by the law, acting more like
legislators who disagree with the President’s policy decisions than judges
enforcing the law. Most of these injunctions have been lifted or modified
when those cases have reached the Supreme Court. But the President’s
attempts to solve these problems have often been successfully stymied and
slowed down, endangering the nation and our legal immigration system—
and providing even more incentives for illegal immigration.

This resistance has also stemmed from the push by those who support
open borders and nonenforcement of our immigration laws and who want
to extinguish the difference between legal and illegal immigration. To
silence opposition, they resort to name-calling rather than engaging in a
serious debate over immigration policy.

Aswe have outlined in this paper, despite immense resistance, the Trump
Administration has made substantial progress reforming U.S. immigration
policy and recommitting to enforcing the laws as passed by Congress. Those
changes, many of which are well-known by the American people, were long
overdue. Reforming government practices at the state or federal level is
hard, as entrenched bureaucracies get accustomed to doing things a certain
way and recoil at change. But the Administration forged ahead and over
time, its hard work will make our immigration system function better for
America and Americans.

Some of these changes are common sense, like making sure that court-
rooms are used on Fridays, using DNA testing to disprove fraudulent claims
of “family” status, or replacing porous, dilapidated border barriers with
secure, effective modern walls and fencing. Others were long overdue,
such as recommitting ourselves to the public-charge principle, rescinding
unconstitutional executive actions like DACA, banning entry of people from
countries that are terrorist havens and whose backgrounds cannot be vetted,
and cutting off federal dollars to sanctuary cities that obstruct federal law.
Others are transformational and forward thinking, such as pivoting from an
outdated 20th-century family-based immigration system to a 21st-century
merit-based immigration system that will benefit the country.
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There is so much more work that needs to be done in the area of immi-
gration law and policy. Most of the remaining work, such as fixing legislative
loopholes, falls squarely in Congress’s lap. Congress, however, has proven
unable or unwilling to pass commonsense immigration legislation, so for
now, all the action is in the executive branch.
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