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“Whatever Means Necessary”: 
Weaponizing the Judicial 
Confirmation Process
Thomas Jipping

America’s Founders prescribed how judi-
cial power should be exercised and how 
judges should be appointed.

KEY TAKEAWAYS

Confirmation process norms remained 
stable for more than two centuries, even 
during periods of significant debate about 
the exercise of judicial power.

Confirmation process norms have 
changed radically since 2000, with the 
process now weaponized to fight the 
President, rather than objectively evalu-
ate nominations.

The Constitution gives to the President the 
power to nominate and, “by and with the 
Advice and Consent of the Senate,”1 to appoint 

judges and many executive branch officials. While 
there have been conflicts over individual nomina-
tions since America’s founding, the Senate has voted 
to defeat a nomination to any position only six times 
in the past 50 years—and not since 1999.2

In fact, for more than two centuries, the judicial 
confirmation process has followed a consistent 
pattern. The Senate confirmed the large majority 
of judicial nominations with little or no opposition, 
without a recorded vote or novel uses of Senate rules 
to delay or defeat nominations, and without system-
atic partisanship.

This Legal Memorandum will outline the pre-
scription of America’s Founders for the exercise of 
judicial power and for the appointment of judges. It 
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will also document how the traditional pattern of the confirmation process, 
consistent with the Founders’ prescription, remained intact even during 
two periods of significant debate over the Founders’ original design for 
the judiciary.

This historical context places in sharp relief the current state of the 
confirmation process. That transformation began in 2001, when Senate 
Minority Leader Tom Daschle (D–SD) vowed that Democrats would use 

“whatever means necessary” to fight President George W. Bush’s judicial 
nominations. It has accelerated since President Donald Trump’s election, 
with the Senate’s confirmation process now virtually detached from its 
purpose of evaluating nominations—and instead weaponized as a political 
weapon against the President himself.

The Founders’ Prescription for Judicial Power

Article III of the Constitution provides that the “judicial power shall 
extend to “Cases…[and] to Controversies.”3 At her 1993 confirmation 
hearing, Justice Ruth Bader Ginsburg explained to the Senate Judiciary 
Committee that, “unlike legislators, courts don’t entertain general issues. 
They resolve concrete cases.”4 Her colleague Justice Clarence Thomas has 
described the “judicial task” as “interpret[ing] and apply[ing] written law 
to the facts of particular cases.”5

The most important issue regarding the judiciary has always been the 
proper method or process of fulfilling this judicial task. The Declaration 
of Independence describes establishing a new system of government as 

“laying its foundation on such principles and organizing its powers in such 
form” as will accomplish the government’s purpose of securing inalienable 
rights. The original design for the judiciary, therefore, may be derived by 

“recurring to principles,” as James Madison counseled,6 from the overall 
structure of our system of government, and from the specific instruction 
of America’s Founders.

Principles. One principle is that the judiciary is part of a system of repub-
lican government, or “a government which derives all its powers directly 
or indirectly from the great body of the people.”7 In a republic, Founder 
James Wilson explained, “the people are masters of the government.”8 An 
approach to interpreting and applying law that defeats the people’s mastery 
over government would depart from the judiciary’s original design.

A second principle is that the people assert their mastery over govern-
ment primarily through a written Constitution. The Constitution contains 

“the permanent will of the people” and can be “revoked or altered only by the 
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authority that made it.”9 Until the Constitution is “changed by an explicit 
and authentic act of the whole people,” President George Washington said 
in his farewell address, “it is sacredly obligatory upon all.”10

Written law, such as the Constitution or statutes, is more than simply 
“lines written upon parchment.”11 Like any written text, the real substance 
of the Constitution or a statute is the meaning of its words.12 Changing that 
meaning alters the law as surely as changing its text. In other words, echo-
ing Washington, the “meaning of a written constitution should remain the 
same until it is properly changed.”13 Judges are not the “authority that made” 
the law and, therefore, they cannot properly change its meaning. Doing so 
would depart from the judiciary’s original design.

Third, the Constitution is written so that its limits on government will 
be maintained, including limits intended for “the government of courts, as 
well as of the legislature.”14 This principle, stated by the Supreme Court in 
Marbury v. Madison,15 means that the Constitution—its meaning as well as 
its words—must control judges, not vice versa.16

Structure. In addition to these principles, the structure of our system of 
government helps define how judges should fulfill their task of interpreting 
and applying written law to decide cases. In particular, the Constitution 
separates federal government power into three branches. The impor-
tance of this limiting and defining structure to America’s Founders cannot 
be overstated.

The Massachusetts Constitution of 1780 declares that the separation of 
powers is necessary for this to be a “government of laws, and not of men.”17 
Alexander Hamilton put it even more bluntly, writing that “there is no 
liberty” without the separation of powers.18 To America’s Founders, it was 
the “absolutely central guarantee of a just government.”19 The legislative 
branch exercises “will” to make law, the executive branch uses “force” to 
implement it, and the judiciary uses “judgment” to interpret it. In this way, 
the judiciary is designed to be the “weakest” and “least dangerous” branch.20

Instructions. America’s Founders explicitly affirmed what these prin-
ciples and this structure establish. When judges perform the judicial task, 
their goal must be to determine what “the authority that made” the Con-
stitution or statutes intended them to mean. Judge Robert Bork observed: 

“Even if evidence of what the Founders thought about the judicial role were 
unavailable, we would have to adopt the rule that judges must stick to the 
original meaning of the Constitution’s words…. The philosophy of original 
understanding is thus a necessary inference from the structure of govern-
ment apparent on the face of the U.S. Constitution.”21
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 l Washington said that constitutional change must come by “an amend-
ment in the way that the Constitution designates” rather than by 

“usurpation.”22

 l Madison insisted that the guide for “expounding”23 the Constitution 
must be “the sense in which the Constitution was accepted and ratified 
by the nation.”24 The Constitution’s “legitimate meaning” comes from 

“the text itself” and, if necessary, “the sense attached to it by the people” 
when they ratified it.25

 l Thomas Jefferson similarly believed that “every question of con-
struction” requires reliance on “the time when the constitution was 
adopted.”26 Constitutional interpretation should “conform to the 
probable [meaning] in which it was passed.”27

Basic principles, the structure of our system of government, and the 
instruction of America’s Founders establish how the judiciary was designed 
to perform the “judicial task” of interpreting and applying written law to 
decide cases. Judges must interpret written law by determining the orig-
inal meaning of its text and apply that law impartially.28 Approaches to 
interpretation that undermine the people’s control over the Constitution’s 
meaning, or their elected representatives’ control over statutory meaning, 
are inconsistent with the judiciary’s design.

The Founders’ Prescription for Judicial Appointments

The Founders’ second prescription was for the process of appointing 
judges and includes both a structural design and substantive instructions 
for its operation. The Constitution gives each branch of government a pri-
mary category of power and creates secondary “checks and balances” among 
them that involve other branches. The President’s authority to veto, for 
example, is a check on Congress’ primary legislative authority. Similarly, the 
Senate’s role of “Advice and Consent” is a check on the President’s primary 
appointment power. The practical meaning of the phrase “Advice and Con-
sent,” which is found in Article II on executive authority rather than Article 
I on legislative authority, is that the Senate advises the President whether 
to appoint someone he has nominated by giving or withholding its consent.

Consistent with this assignment of powers in the appointment pro-
cess, America’s Founders saw the Senate’s role as a “silent operation” that 

“would be an excellent check upon a spirit of favoritism in the President, and 
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would tend greatly to prevent the appointment of unfit characters.”29 They 
expected, however, that “it is also not very probable that his nomination 
would often be overruled.”30 The Senate would not, for example, oppose 
a nominee simply because of “the preference they might feel to another.” 
Because the Senate’s “dissent might cast a kind of stigma upon the individual 
rejected, and might have the appearance of a reflection upon the judgment 
of the chief magistrate, it is not likely that their sanction would often be 
refused, where there were not special and strong reasons for the refusal.”31

Just as judges should follow the Founders’ prescription when fulfilling 
their judicial task, the Senate should follow the Founders’ prescription 
in the confirmation process. That process has two phases. Senate Rule 
31 provides that “[w]hen nominations shall be made by the President of 
the United States to the Senate, they shall, unless otherwise ordered, be 
referred to appropriate committees.”32 Nominations to life-tenured courts33 
are referred to the Judiciary Committee, which holds hearings and decides 
whether to report nominations to the full Senate.

The second phase of the confirmation process occurs after a committee 
reports a nomination to the full Senate, when it gets listed on the execu-
tive calendar. Consideration of a particular nomination, initiated by the 
majority leader, also has two steps, debate and final consideration. Each 
of these can be accomplished informally and efficiently, by cooperation 
between the majority and minority leaders, or formally and slowly when 
that cooperation fails.

Ending Debate. Informal cooperation in ending debate would mean 
that the leaders decide whether, and how much, debate is necessary and 
schedule a final confirmation decision by a recorded vote, voice vote, or 
unanimous consent. Without that cooperation, ending debate requires 
the formal steps provided for in Senate rules.34 The Senate’s original rules, 
adopted in 1789, allowed a simple majority to move “the previous question” 
and proceed to vote on a pending measure.35

In 1806, the Senate dropped but did not replace this rule36 so that ending 
debate thereafter required unanimous consent,37 allowing even a single 
Senator to prevent the Senate from acting. In 1917, the Senate adopted Rule 
22, providing that a “two-thirds vote of those voting” could end debate,38 
allowing Senators to defeat a measure by preventing a final vote altogether. 
A filibuster occurs when an attempt to invoke cloture under Rule 22 fails.

This background is important to fully understand certain changes in 
the confirmation process. From the Senate’s inception, its rules for ending 
debate and the potential for filibusters applied only in the context of legisla-
tion,39 which is within the Senate’s primary power, but not in the context of 
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nominations, which are within the President’s primary power. By covering 
any pending “measure,” therefore, neither the 1789 “previous question” rule 
nor the original Rule 22 applied to nominations.40

The Senate’s consideration of nominations was instead informed by the 
norms, and the original design, of the appointment process. As a second-
ary check on the President’s primary power, the Senate showed significant 
deference to his nominations. The Senate, in 1949, broadened Rule 22 to 
cover any pending “matter,” intending to include motions as well as bills,41 
but also potentially covering nominations. The record includes no evidence 
that Senators even considered its impact on nominations. Scholar Martin 
Gold writes: “Nominations were swept into the rule in 1949, but only by hap-
penstance. The Senate debates include not a single mention of filibusters of 
nominations, likely because the concept was so alien to the Senate of 1949.”42

Final Consideration. After ending debate, whether informally by unan-
imous consent or formally through the Rule 22 cloture process, the second 
step in the Senate’s consideration of nominations is a final confirmation 
decision. Like ending debate, this too was traditionally handled informally 
and efficiently by unanimous consent or a voice vote, which do not require 
the presence of Senators. Rarely, and only when at least some Senators 
opposed a nomination, the Senate would make its final confirmation deci-
sion by a recorded or roll call vote, which does require all Senators to be 
present and today takes an average of more than 30 minutes.43

Confirmation Process Norms. The Founders’ prescription for the 
judicial appointment process suggests the general pattern for Senate con-
sideration of nominations. The Senate’s evaluation would focus primarily on 
a nominee’s qualifications and whether there exist other “special and strong 
reasons,” such as corruption or lack of character, to justify opposing “unfit 
characters.” The confirmation process would have several practical features:

 l Confirmation of most nominations with little or no opposition;

 l Confirmation of most nominations without recorded vote;

 l Few unanimous recorded votes;

 l Little systematic partisanship; and

 l No novel uses of Senate rules, such as the filibuster, to delay or attempt 
to defeat nominations.
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This was the consistent pattern of the judicial confirmation process for 
more than two centuries. Between 1789 and 2000, the Senate confirmed 
97 percent of judicial nominations without opposition, 96 percent without 
recorded votes, and only 6 percent of those recorded votes were unani-
mous.44 During the 20th century, Senators of one party voted against an 
average of 2.1 percent of judicial nominations made by Presidents of the 
other party. From 1949, when Rule 22 could apply to nominations, through 
2000, the Senate confirmed more than 2,000 judicial nominations but took 
only 12 cloture votes. While six of those votes failed, resulting in filibusters, 
only one of those filibustered nominations was never confirmed.45

This historical pattern is significant for two reasons. First, it shows that, 
until the past two decades, the judicial confirmation process operated 
consistently with its design and the expectations of America’s Founders. 
Second, as the next sections will show, this pattern continued even through 
two periods of significant debate over the original design for the judiciary’s 
power and role. One of these periods, led by President Franklin D. Roosevelt 
in the 1930s, rejected the judiciary’s original design while the other, led by 
President Ronald Reagan in the 1980s, embraced that design.

Rejecting the Judiciary’s Design

President Franklin D. Roosevelt was elected in 1932, and Democrats 
gained 12 Senate seats to become the majority. While Roosevelt had prom-
ised that the federal government would bring the country out of the Great 
Depression, his legislative plan required substantially more federal control 
over the economy than the Constitution provided. As a result, the Supreme 
Court declared unconstitutional several pieces of Roosevelt’s New Deal 
legislation46 during his first term.

On May 27, 1935, the Supreme Court unanimously struck down the National 
Industrial Recovery Act.47 Four days later, Roosevelt held a press conference in 
which he criticized the decision in broad terms, rejecting the idea that “extraor-
dinary conditions do not create or enlarge constitutional power.” Instead, he 
endorsed using “interpretation” to change the Constitution’s meaning “in 
the light of present-day civilization.”48 Such “court-approved power,” he said, 
would allow the federal government to achieve its objectives.49

While the Founders intended that government conform to the Con-
stitution, Roosevelt sought to conform the Constitution to government. 
When asked at this press conference whether the constitutional change he 
wanted could be achieved “without…a constitutional amendment,” Roos-
evelt responded that “we haven’t got to that yet.”50 Seeking a constitutional 
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amendment would have maintained the people’s control over the Constitu-
tion. Roosevelt chose instead to take constitutional control away from the 
people and give it to judges willing to change the Constitution’s meaning 

“in the light of present-day civilization.”
The 1936 election resulted in a landslide win for Roosevelt and gave Demo-

crats overwhelming control of Congress: a 76–16 Senate majority and a 334–88 
House majority. Within days of his 1937 inauguration, Roosevelt submitted to 
Congress legislation that would restructure the entire federal judiciary, creat-
ing new judgeships that he could fill with the kind of judges that his political 
program needed. The Judicial Procedures Reform Act, S. 1392, would allow 
the President to appoint “an additional judge to any court of the United States” 
whenever a judge who had served for at least 10 years turned 70 but did not 
resign or retire. The plan would cap the number of Supreme Court justices at 15.

On March 9, 1937, Roosevelt used the first radio address of his second term to 
say that the federal government needed enough power to make the “economic 
system…bomb-proof.”51 In his view, the federal government should have the 
power it needed to do what it wanted rather than the power it was granted by 
the Constitution. Roosevelt gambled that the American people had the same 
priorities and would pressure Congress to restructure the judiciary, allowing 
Roosevelt to appoint judges who would reinterpret the Constitution to expand 
federal power. Professor Gregory Caldeira writes that “FDR’s proposal forced the 
public to choose between the widely approved policies of an extremely popular 
president and the institutional integrity of a controversial Supreme Court.”52

Roosevelt’s gamble failed when the public chose the latter.53 A Gallup 
poll in February 1937 showed that Americans were evenly divided, 44.8 per-
cent in favor and 45.1 percent against, on Roosevelt’s legislative proposal to 
restructure the judiciary,54 and opinion thereafter trended against the plan.55 
So did opinion in Congress. On June 7, 1937, the Senate Judiciary Commit-
tee, with a significant Democrat majority, issued its report on S. 1392 “with 
the recommendation that it do not pass.”56 The bill’s “ultimate effect would 
undermine the independence of the courts,” the committee concluded, and 
would “expand political control over the judicial department.”57

This legislation, the report said, is “an attempt to change the course of 
judicial decision”58 by “neutralizing the views of some of the present mem-
bers.”59 The committee’s conclusion was this: “Even if every charge brought 
against the so-called ‘reactionary’ members of this Court be true, it is far 
better that we await orderly but inevitable change of personnel than that 
we impatiently overwhelm them with new members.”60 The separation and 
independence of the three branches is “immeasurably more important…
than the immediate adoption of any legislation however beneficial.”61
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On July 22, 1937, 70 Senators voted to send S. 1392 back to the Judiciary 
Committee; 53 were Democrats.62 While the American people and their 
representatives in Congress rejected Roosevelt’s means for transforming 
the judiciary, however, they did not appear to resist his objective of doing 
so. Roosevelt achieved “orderly but inevitable change” through the regu-
lar appointment process, eventually appointing 83 percent of the federal 
judiciary, including nine Supreme Court justices. He appointed eight of 
those justices in less than five years, between January 1937 and July 1941, 
replacing the “Four Horsemen”63 who had consistently followed the tradi-
tional approach to constitutional interpretation.

Less than three weeks after Roosevelt’s court restructuring bill failed, 
in West Coast Hotel v. Parrish,64 the Supreme Court voted 5–4 to uphold 
a Washington state minimum wage law. The surprising result occurred 
because Justice Owen Roberts, who had voted to strike down previous 
New Deal regulation,65 joined the majority. In a significant dissent, Justice 
George Sutherland defended the original design for the judiciary, writing 
that the “meaning of the Constitution does not change with the ebb and 
flow of…events.”66 If the Constitution “stands in the way of desirable legis-
lation,” wrote Sutherland, “the blame must rest upon that instrument, and 
not upon the court for enforcing it according to its terms. The remedy in 
that situation—and the only true remedy—is to amend the Constitution.”67

Constitutional change, therefore, must come from the people by “repeal 
or amendment, and not in false construction…. The judicial function is that 
of interpretation; it does not include the power of amendment under the 
guise of interpretation. To miss the point of difference between the two is 
to…convert what was intended as inescapable and enduring mandates into 
mere moral reflections.”68

Roosevelt initiated a broad, long-term rejection of the Founders’ design 
for the judiciary.

 l In 1953, Justice Robert Jackson lamented the “widely held belief” that 
the Supreme Court “no longer respects impersonal rules of law but 
is guided…by personal impressions which from time to time may be 
shared by a majority of Justices.”69

 l In 1964, political scientist Edward Corwin wrote that “what the fram-
ers of the constitution or the generation which adopted it intended it 
should mean…have no application to the main business of constitu-
tional interpretation, which is to keep the constitution adjusted to the 
advancing needs of the time.”70
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 l In 1981, Professor Henry Monaghan noted: “Some lawyers, many 
judges, and perhaps most academic commentators view the constitu-
tion as authorizing courts to mollify the results of the political process 
on the basis of general principles of political morality not derived from 
the constitutional text or the structure it creates.”71

Confirmation Process Norms. The traditional norms of the judicial 
confirmation process remained intact, even as the Founders’ design for the 
judiciary was under attack. The percentage of judicial nominations con-
firmed without opposition increased from 95.4 percent before 1932 to 97.5 
percent during the Roosevelt and Truman Administrations. The percentage 
confirmed without recorded vote increased from 95 percent to 97.5 percent, 
and no recorded votes were unanimous. The average Republican Senator 
voted against just 3 percent of Roosevelt–Truman nominations.

Looking specifically at Supreme Court nominations shows a similar 
pattern. The Senate confirmed 20 Supreme Court nominations between 
1901 and 1932 in an average of 16 days, seven of them without a Judiciary 
Committee hearing.72 Five nominations during this period received any 
opposition, with an average of 17 votes against confirmation. During the 
Roosevelt—Truman Administrations, the Senate confirmed 13 Supreme 
Court nominations in an average of 13 days, five of them without a Judiciary 
Committee hearing. Nine were confirmed with no opposition, the other four 
receiving an average of just 13 votes against confirmation.

The confirmation process was even quieter over the next several presi-
dential administrations. From 1953 through 1980, the Administrations of 
Dwight D. Eisenhower through Jimmy Carter, 98.5 percent of confirmed 
judicial nominations had no opposition, 98.3 percent occurred without a 
recorded vote, and only two recorded votes were unanimous. Senators of 
one party voted against an average of just 0.4 percent of nominations by 
the opposite party’s President. While confirming more than 1,000 judges 
to life-tenured courts during this period, the Senate took three cloture 
votes on judicial nominations; two failed, and only one nomination was 
not confirmed.

Embracing the Judiciary’s Design

The judicial task includes both interpreting and applying written law to 
decide cases. America’s Founders prescribed a particular method for fulfill-
ing this task, emphasizing that the meaning of words in the Constitution or 
statutes must come from “the authority that made” them.
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President Franklin Roosevelt rejected this prescription, preferring that 
judges find the Constitution’s meaning in the needs of “present-day civiliza-
tion.” As Justice William Brennan would put it, this new method shifts the 

“ultimate question” to be “what do the words of the text mean in our time.”73

Phrases such as “present-day civilization” or “our time” have no objec-
tive definition but are proxies for the position that then-Governor Charles 
Evans Hughes (R) took in 1907 that “the Constitution is what the judges say 
it is.”74 Other suggestions for extra-constitutional interpretive standards 
include “the well-being of our society,”75 “deeply embedded” values,76 “the 
living development of constitutional justice,”77 or “the settled weight of 
responsible opinion.”78 In a 1985 speech, Justice Brennan said that the 
Constitution is a “sparkling vision of the supremacy of the human dig-
nity of every individual.”79 And when he was a Senator opposing the 2005 
nomination of John Roberts to be Chief Justice, President Obama said 
that judges decide cases based on their “deepest values…core concerns…
broader perspectives on how the world works…the depth and breadth of 
[their] empathy” and “what is in the judge’s heart.”80 Each of these simply 
provides cover for judges to control the meaning of the law that they use 
to decide their cases.

Like Roosevelt, President Ronald Reagan was elected in a landslide, 
replacing a President of the other political party. As in the 1932 election, 
Reagan’s party gained 12 Senate seats to become the majority. Reagan sought 
to re-establish the Founders’ prescription for judicial power by asserting 
the merits of their judicial design and appointing judges committed to it. 
Senator Orrin Hatch (R–UT) writes: “Just as President Franklin Roosevelt 
moved the judiciary in an activist direction by changing its personnel, 
President Reagan’s strategies for diminishing judicial activism included 
appointing restrained judges.”81

Despite this significant shift in both political leadership and engage-
ment over the power and role of the judiciary, however, the confirmation 
process saw little conflict in Reagan’s first term. The Senate confirmed 166 
judges, all but two without a recorded vote and only one with any opposi-
tion. Democrats staged the first filibuster of a nomination to the U.S. Court 
of Appeals but, after a second cloture vote passed, the Senate confirmed J. 
Harvie Wilkinson to the Fourth Circuit.

The Senate unanimously confirmed Robert Bork to the U.S. Court of 
Appeals for the D.C. Circuit in February 1982 without a recorded vote. Long 
before, during the Lyndon Johnson Administration, Bork had criticized 
the Supreme Court’s drift toward an “interest-voting philosophy.” While 
its decisions may be “clothed in the paraphernalia of legal reasoning,” Bork 
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wrote, “a Supreme Court not itself controlled by law, by principles exterior 
to the tastes of the Justices, is merely a superlegislature.”82

Reagan’s 1984 re-election was comparable to Roosevelt’s 1936 landslide 
in electoral votes (97.6 percent vs. 96.7 percent), popular votes (58.8 percent 
vs. 60.8 percent) and states won (49/50 vs. 46/48). The Reagan Adminis-
tration began a more public phase of the debate over the judiciary when, 
in a July 1985 speech to the American Bar Association, Attorney General 
Edwin Meese III described a “jurisprudence of original intention”83 which, 
he argued, would be “a limitation on judicial power as well as executive and 
legislative.”84 Justice Brennan responded three months later in a speech 
at Georgetown University, arguing that originalism “feigns self-effacing 
deference” but is “little more than arrogance cloaked as humility”85 that 

“turn[s] a blind eye to social progress.”86

In August 1985, Random House published Harvard Law School professor 
Laurence Tribe’s book titled God Save This Honorable Court: How the Choice 
of Supreme Court Justices Shapes Our History.87 Tribe had long argued for a 
Supreme Court that would “put meaning into the Constitution”88 and that 
the legitimacy of Supreme Court decisions is not “a product of method…
but of outcome.”89 Because Reagan would continue making judicial nom-
inations, Tribe warned, there was “a potential constitutional revolution 
in the making.”90 Tribe offered a new “model for the Senate to follow in 
carrying out its constitutional duty” of advice and consent.91 He argued that 
the Senate should condition confirmation of judicial nominations on the 
results they could be expected to reach on particular issues. Rather than the 
Senate’s “silent operation” as a check on the President to prevent appoint-
ment of “unfit characters,” Tribe urged an independent and assertive Senate 
operation seeking to control which judges are actually appointed.

A year after publication of Tribe’s book, in the 1986 mid-term election, 
Democrats gained eight seats to become the Senate majority. Then, on 
the last day of the Supreme Court’s 1986–1987 term, Justice Lewis Powell, 
confirmed in 1971 by a vote of 89–1, announced his immediate retirement. 
Reagan nominated Judge Bork four days later and, within hours, Senator 
Edward Kennedy (D–MA) delivered a Senate floor speech, in which he 
described what he called “Robert Bork’s America.”92 Tribe’s book became 

“the primer used by Judge Bork’s opponents”93 and, on October 23, 1987, the 
Senate voted 58–42 to defeat Bork’s nomination, only the sixth nominee to 
any court defeated in the previous century.

The Reagan Administration’s advocacy of the judiciary’s original design 
continued nonetheless. In March 1987, for example, the Department of 
Justice’s Office of Legal Policy published a report titled Original Meaning 
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Jurisprudence: A Sourcebook. Attorney General Meese’s accompanying 
statement described it as a contribution to the “on-going discussion” about 

“the fundamental question of how the Constitution should be interpreted, 
how its words and phrases should be given meaning.”94

One year later, the same office published a report titled Guidelines on 
Constitutional Litigation. Meese’s statement said it was “to help govern-
ment litigators think clearly about issues of constitutional and statutory 
interpretation.”95 The report explicitly embraced the judiciary’s original 
design. “[C]onstitutional language,” it explained, “should be construed as 
it was publicly understood at the time of its drafting and ratification and 
government attorneys should advance constitutional arguments based only 
on this ‘original meaning.’”96

Confirmation Process Norms. Even with this ongoing debate about 
the Founders’ prescriptions for judicial power and appointments, the over-
all confirmation process changed little during the Reagan Administration. 
The Senate confirmed 132 judges during the 99th Congress (1985–1986), 
the third-highest two-year total in American history; all but six of those 
nominations were confirmed without a recorded vote, and only five had 
any opposition. The Senate unanimously confirmed Judge Antonin Scalia 
to replace William Rehnquist as an Associate Justice after a two-day hear-
ing in 1986, despite his refusal to “answer questions regarding any specific 
Supreme Court opinion, even one as fundamental as Marbury v. Madison.”97 
Senators such as Kennedy, Howard Metzenbaum (D–OH), and Joseph 
Biden (D–DE) voted for Scalia even after he said that “the Constitution is 
obviously not meant to be evolvable so easily that in effect a court of nine 
judges can treat it as though it is a bring-along-with-me statute and fill it 
up with whatever content the current times seem to require.”98

Reagan was one of only five Presidents since the turn of the 20th century to 
appoint a majority of the federal judiciary, a particularly significant achieve-
ment since the judiciary was more than seven times larger when Reagan left 
office than it was in 1900. During Reagan’s eight years in office, the Senate 
confirmed 97.7 percent of his judicial nominations with no opposition, 96.3 
percent without a recorded vote. Democratic Senators voted against fewer 
than 1 percent of Reagan’s judicial nominations and the Senate took only four 
cloture votes, three of which passed, and each nomination was confirmed.

This pattern looks similar after including the Administrations of George 
H. W. Bush and Bill Clinton. Overall, from 1981 through 2000, 96.1 percent of 
judicial confirmations had no opposition and 93.8 percent had no recorded 
vote. Senators of one party voted against an average of 1.4 percent of oth-
er-party nominations. The Senate confirmed 953 judges to life-tenured 
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federal courts during this period and took only nine cloture votes; two of 
them failed, but both nominations were confirmed. Even though the 48 
votes against the 1991 Supreme Court nomination of Clarence Thomas 
would have sustained a filibuster, none was attempted.

To summarize, America’s Founders prescribed that, in deciding individ-
ual cases, judges should determine the original meaning of written law, such 
as the Constitution and statutes, and apply it impartially. The past century 
has seen two periods of significant debate over this design. President Roo-
sevelt rejected it and appointed judges who would give the Constitution 
meaning that would facilitate greater federal government power. President 
Reagan embraced the original design for the judiciary, arguing for its merits 
and appointing judges committed to that interpretive approach.

The Founders also prescribed a process for appointing judges that calls 
for the Senate to confirm most nominations efficiently with little or no 
opposition and without either systematic partisanship or using Senate rules 
in novel ways. The Senate’s confirmation process followed this pattern for 
more than two centuries, including through both periods of debate over the 
judiciary’s original design.

Weaponizing the Confirmation Process, Part I

Several circumstances combined to mark the Administration of George W. 
Bush as breaking this long-standing pattern and launching the weaponization 
of the confirmation process. The first was the outcome of the 2000 election. 
President Bush took the oath of office on January 20, 2001, after the closest 
election in American history. He lost the popular vote by 0.53 percent and 
won the electoral vote by a margin of 271–266. The 2000 election also resulted 
in a Senate evenly divided between Republicans and Democrats.

The second circumstance was the judiciary’s role in resolving the pres-
idential election, making it possible for President Bush to take office. Not 
only had half of the voting electorate opposed that result, but many insisted 
that the Supreme Court had literally installed Bush as President. Early in 
the Bush Administration, former federal appeals court judge and White 
House Counsel Abner Mikva wrote in the Washington Post that “there is 
still unhappiness, partisan and otherwise, about the court’s intervention.”99 
He framed the confirmation process in broad political terms, as one way 
of challenging the president. Arguing that changes to the Supreme Court 

“ought to be made by a president who has a popular vote mandate,” Mikva 
urged that “the Senate should not act on any Supreme Court vacancies that 
might occur until after the next presidential election.”
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Third, within days of Bush’s 2001 inauguration, Senate Minority Leader 
Tom Daschle (D-SD) vowed that Democrats would use “whatever means 
necessary” to oppose judicial nominations.100 To back up this threat, Demo-
crats allowed confirmation of Attorney General John Ashcroft and Solicitor 
General Ted Olson, but with opposition sufficient to sustain a filibuster.101 
These results were seen as a “shot across the bow”102 of the Bush Admin-
istration, a warning by Democrats that they could, if necessary, use the 
filibuster to prevent confirmation of majority-supported nominations.

Daschle’s threat became a concrete plan in early May 2001, when more 
than 40 Senate Democrats attended a retreat in Florida. At this gather-
ing, “a principal topic was forging a unified party strategy to combat the 
White House on judicial nominees.”103 Professor Tribe attended, advising 
Senate Democrats about how to “change the ground rules” of the confir-
mation process.104

Finally, shortly after this strategy summit, Senator James Jeffords of 
Vermont announced that he would leave the Republican Party and, as an 
Independent, begin caucusing with Democrats. Senator Charles Schumer 
(D–NY), the new chairman of the Judiciary Subcommittee on Adminis-
trative Oversight and the Courts, quickly announced that he would hold a 
series of hearings “formally examining the judicial nominations process.”105 
The first hearing focused on “what role ideology should play in the selec-
tion and confirmation of judges”;106 the second was to address “the proper 
role of the Senate in the judicial confirmation process”;107 and the third on 
what “affirmative burdens” nominees should bear “to qualify themselves 
for lifetime judicial appointments” or “justify why they would be valuable 
additions to the bench.”108

The first step in weaponizing the confirmation process was to fully 
implement Professor Tribe’s model, establishing a new set of confirma-
tion norms based not on the Founders’ design but on achieving political 
objectives. Political activists, for example, used Schumer’s hearings on 
the confirmation process to argue that “it would be entirely inappropri-
ate to give deference to the President’s selection of judicial candidates.”109 
Instead, they claimed, “the Constitution creates and [sic] independent role 
and set of responsibilities for the Senate in the confirmation process.”110 
As “an independent—indeed, assertive—partner”111 in the process, activists 
argued, the Senate should demand that judicial nominees “demonstrate 
a commitment to protecting the rights of ordinary American citizens 
and the progress that has been made on civil rights and individual liber-
ties, including…the right to privacy (which includes contraception and 
abortion).”112
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Political activists also advocated this new model in the context of indi-
vidual nominations throughout the Bush Administration. In 2003, for 
example, People for the American Way (PFAW) issued a report opposing the 
nomination of William Pryor to the U.S. Court of Appeals for the Eleventh 
Circuit.113 Referring to the Senate’s “co-equal role with the President” in 
the appointment process, PFAW quoted from a July 2001 letter signed by 
law professors that individual nominees must affirmatively demonstrate a 

“‘record of commitment to the progress made on civil rights, women’s rights, 
and individual liberties.’”114

Four years later, the presidents of PFAW and the Human Rights Cam-
paign wrote the Judiciary Committee to express “serious concerns” about 
the nomination of Leslie Southwick to the U.S. Court of Appeals for the Fifth 
Circuit.115 Referring again to “the Senate’s co-equal role with the President,” 
they quoted from the same 2001 letter that nominees must demonstrate a 

“‘commitment to protecting the rights of ordinary Americans,’ and a ‘record 
of commitment to the progress made on civil rights, women’s rights, and 
individual liberties.’”116

This new model of the Senate’s role led to changes in the operation of the 
confirmation process itself. While their May 2001 strategy retreat occurred 
when Democrats were in the minority, their tactical focus soon shifted 
when, after Senator Jeffords switched party identification, they became 
the majority in June 2001. Democrats no longer needed tactics, like the 
filibuster, that could give the minority an advantage, but could directly con-
trol the pace and composition of Judiciary Committee hearings,117 as well 
as the timing and selection of nominations for final Senate consideration.118

Once in the majority, however, Democrats neither stopped conducting 
confirmation hearings nor defeated nominations outright. Under Chair-
man Patrick Leahy (D–VT), for example, the Judiciary Committee held 26 
hearings for 104 nominees from June 2001 to December 2002, a pace that 
exceeded the average number of nominees per hearing during the previous 
12 Congresses and four presidential administrations. Similarly, the Senate 
confirmed 100 judges to life-tenured federal courts during this period, with 
only four nominations receiving any opposition.

Instead, Democrats began changing confirmation process norms in other 
ways. The percentage of judicial nominations confirmed by a recorded vote, 
for example, jumped to 59 percent during President Bush’s first two years, a 
record at that time. Because overall confirmation opposition declined, the 
percentage of these recorded votes that were unanimous more than doubled, 
a break from past confirmation practice when recorded votes were reserved 
for nominations opposed by at least some Senators.
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Democrats also used Senate rules in two new ways to delay or defeat 
targeted judicial nominations. The first occurred in 2001. Senate Rule 31 pro-
vides that pending nominations expire and are “returned…to the President”119 
at the end of each year and when the Senate adjourns for more than 30 days, 
such as during the month of August. Doing so does not defeat a nomination, 
but it can add weeks to the time needed for confirmation because it requires 
re-nomination and referral back to the Judiciary Committee. Traditionally, 
the Senate simply waived Rule 31 at the August recess to maintain the status 
quo until the Senate returned. On August 3, 2001, however, Democrats 
objected to that waiver, forcing 45 judicial nominations to be returned to 
President Bush—more than in all previous years combined.

Creating Judicial Filibusters. The second novel use of Senate rules 
had the potential to defeat, rather than simply delay, nominations. As out-
lined above, extended debate and the possibility of filibusters have long been 
part of the legislative process—but not the confirmation process. Nomina-
tion filibusters were not even possible until the cloture rule’s coverage was 
broadened in 1949. Over the next 53 years, the Senate confirmed more than 
2,000 judges but took just 15 cloture votes on 14 different nominations. Four 
of those votes failed, resulting in filibusters, but only one of those nomina-
tions remained unconfirmed.

After they lost the Senate majority in the 2002 election, however, Demo-
crats turned back to the strategy discussed at their 2001 retreat. They began 
refusing consent to end debate or schedule final confirmation votes on judi-
cial nominations, forcing the majority to use the Rule 22 cloture process. 
This not only lengthened the confirmation process for individual nominees, 
but also created an opportunity for Democrats to filibuster. If at least 41 of 
their 49 members voted against ending debate, Democrats could prevent 
any confirmation vote at all. In 16 months, from March 2003 through July 
2004, Democrats forced the Senate to take 20 cloture votes on 10 different 
appeals court nominations. Each of these votes failed, the first filibusters 
ever used to defeat majority-supported judicial nominations.

Democrats made clear that this was the purpose of their filibusters. On 
April 8, 2003, when the nomination of Priscilla Owen to the U.S. Court 
of Appeals for the Fifth Circuit was pending before the Senate, Minority 
Leader Harry Reid (D–NV) objected to unanimous consent requests for 
a confirmation vote after six or even 10 hours of debate.120 Senator Robert 
Bennett (R–UT), who had made those requests, asked Reid “if any number 
of hours [of debate] would be sufficient.” Reid replied that “there is not a 
number in the universe that would be sufficient.”121 This new use of Rule 22 
would not be the last significant change in the confirmation process.
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Abolishing Judicial Filibusters. The confirmation process moved 
back toward its traditional pattern during the first five years of the Obama 
Administration. From 2009 to November 2013, for example, the Senate 
took 12 cloture votes on 11 different judicial nominations; six of those votes 
failed, resulting in filibusters. This was less than one-third the number 
of filibusters Democrats caused in one-fourth the time during the Bush 
Administration. Despite the significant decline in nomination filibusters, 
Democrats in November 2013 virtually eliminated them altogether. Com-
bined with initiating nomination filibusters one decade earlier, abolishing 
them was the single most consequential change in the history of the confir-
mation process. The specific purpose behind this move made it even more 
significant, because doing so further weaponized the confirmation process 
as a way of politicizing the judiciary.

Republicans controlled the House of Representatives during the first five 
years of the Obama Administration, making significant policy achievements 
through legislation unlikely. Instead, Obama changed the leadership of 
executive branch agencies and redirected them toward more robust policy-
making. By thus increasing the possibility of legal challenges to such agency 
actions, this strategy focused attention on the U.S. Court of Appeals for the 
D.C. Circuit, which has jurisdiction over such challenges. In 2013, the D.C. 
Circuit had four Republican appointees, four Democrat appointees, and 
three vacancies.122 Creating a Democratic majority by filling those vacancies 
could make the court more receptive to the bolder initiatives by the Obama 
Administration’s executive branch agencies.

Democrats’ effort to tilt the D.C. Circuit’s ideological balance under 
a Democratic President was in contrast to their effort to maintain that 
balance under a Republican President. In September 2002, the Senate 
Judiciary Subcommittee on Administrative Oversight and the Court held 
a hearing on “the importance of balance” in the D.C. Circuit. Chairman 
Schumer opened the hearing by stressing “the need for ideological balance 
on this vital court.”123 The D.C. Circuit is important, he said, “because its 
decisions determine how these Federal agencies go about doing their jobs. 
And in doing so, it directly impacts the daily lives of all Americans more 
than any other court in the country, with the exception of the Supreme 
Court.”124 The D.C. Circuit had the same balance of four Democrat- and four 
Republican-appointed active judges when Schumer called for balance as it 
did in 2013, when Schumer helped lead the effort to shift that balance.

Republicans filibustered Obama’s nominations to the three vacancies 
in October and November 2013, arguing that the D.C. Circuit’s caseload did 
not justify filling the seats at all. The debate about the proper size of the 
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D.C. Circuit had been ongoing for two decades and was the reason that 23 
Republican Senators opposed the nomination of Merrick Garland in March 
1997. In the five years before Garland’s nomination, the number of appeals 
filed and pending with the D.C. Circuit had declined by 22 percent and 15 
percent, respectively.125

The number of appeals filed each year in the D.C. Circuit declined by 
another 15 percent during the decade after Garland’s appointment and, 
in January 2008, Congress reduced the size of the D.C. Circuit by trans-
ferring one of its judgeships to the Ninth Circuit.126 Despite the reduction, 
appeals filed declined by another 15 percent between 2008 and 2013. When 
Republicans argued in 2013 that the three D.C. Circuit vacancies did not 
need to be filled, the court had ranked behind all other circuits in appeals 
filed for 17 consecutive years. For the year ending September 30, 2013, 
case terminations and written decisions per active D.C. Circuit judge were 
68 percent below the national average and about 50 percent below the 
next-busiest circuit.

Republicans, therefore, had a legitimate argument in 2013 against 
filling any of the three D.C. Circuit vacancies. Democrats had, with two 
allied Independents, a 55–45 majority in the 113th Congress but could 
not muster the 60 votes needed to end debate.127 If Democrats could not 
meet the vote threshold set by Rule 22, therefore, their only chance to 
create a Democrat majority on the D.C. Circuit would be to lower that 
threshold. Democrats had two options. They could seek to amend the 
text of Rule 22 to explicitly provide for a lower vote threshold. Rule 22, 
however, requires “two-thirds of the Senators present and voting” to 
end debate on a “measure or motion to amend the Senate rules.”128 If 
Democrats lacked the 60 votes needed to end debate on these D.C. Circuit 
nominations, they would obviously fail to prevent a filibuster of their 
attempted rules change.

The other option came with a touch of irony. As described above, the 
debate about judicial power is about whether judges may change the mean-
ing of the written statutes or constitutional provisions that they use to 
decide cases. Similarly, if Democrats could not change what Rule 22 actually 
said, they would have to change what Rule 22 is interpreted to mean in order 
to achieve their objective. This was a possibility because the Senate func-
tions not only by its written rules, but also by parliamentary decisions about 
what those rules mean and how they apply. If Democrats could achieve a 
favorable decision to change the interpretation of Rule 22, backed up by a 
majority of Senators, they could change Senate practice without having to 
actually change Senate rules.
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On November 21, 2013, Majority Leader Harry Reid raised a “question 
of order”129 that “the vote on cloture under rule XXII for all nominations 
other than for the Supreme Court of the United States is by majority vote.”130 
In other words, Reid requested from the Senate’s presiding officer a ruling 
that the phrase “three-fifths of the Senators duly chosen and sworn” in 
Rule 22 actually means “a majority of Senators present and voting.” Since 

“three-fifths” does not mean “simple majority” and “duly chosen and sworn” 
does not mean “present and voting,” the presiding officer initially answered 
Reid’s question in the negative. Reid appealed to the full Senate, which voted 
52–48 to reject that ruling.131 The presiding officer then reversed his ruling, 
Minority Leader Mitch McConnell (R–KY) appealed, and the Senate voted 
52–48 to reject McConnell’s appeal and accept the new ruling.132

The effect of this series of actions was that the Senate endorsed rein-
terpreting Rule 22 to require a simple majority to end debate on all but 
Supreme Court nominations.133 The same number of Senators could now 
both end debate and confirm nominations, even though the text of Rule 
22 remained unchanged. Conversely, a group of Senators who lacked the 
votes to defeat confirmations outright could no longer use the Rule 22 
cloture process to prevent confirmation by preventing a confirmation 
vote. Utilizing this new interpretation of Rule 22, Democrats promptly 
invoked cloture on, and then confirmed, President Obama’s three D.C. 
Circuit nominations.

Confirmation Process Norms. The first comprehensive shift in con-
firmation process norms occurred during the Bush Administration. The 
percentage of confirmations without opposition declined to 92 percent, 
the lowest of any period in history. The percentage of confirmations by 
recorded vote more than quadrupled, to 58.8 percent, from the Clinton 
Administration, and the percentage of recorded votes that were unani-
mous skyrocketed to 86.5 percent. The number of recorded votes without 
opposition during the Bush Administration was six times higher than in all 
previous American history combined. Democratic Senators voted against 
an average of 3.4 percent of Bush judicial nominations, the highest of any 
Administration since at least the turn of the 20th century. And the Senate 
took a record 30 cloture votes on Bush judicial nominations; 20 of those 
votes failed, and five nominations were never confirmed.

Democrats’ abolition of nomination filibusters in November 2013 
provoked a significant reaction from Republicans during the second 
half of the 113th Congress. While the Senate had taken just seven 
cloture votes on President Obama’s judicial nominations before Dem-
ocrats abolished nomination filibusters in November 2013, Republicans 
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thereafter forced 84 cloture votes through the end of 2014. Even then, 
however, 60 percent of Obama’s judicial nominations were confirmed 
without opposition.

Some confirmation process norms changed further during the Obama 
Administration. Confirmations without opposition declined to 65.6 percent, 
although nearly 20 percent of opposed Obama nominations received only 
one or two negative votes. The percentage of confirmations by recorded 
vote increased further to 71.1 percent, although the percentage of these 
recorded votes without opposition declined to 51.7 percent. Partisanship 
increased, with the average Republican Senator voting against 9.7 percent 
of Obama’s judicial nominations.

Weaponizing the Confirmation Process, Part II

As in 2001, specific circumstances combined to accelerate the weapon-
ization of the judicial confirmation process after President Trump took 
office in 2017. Trump lost the popular vote by a larger margin than Bush 
had, but won a larger percentage of electoral votes, creating some of the 
same frustration and calls for resistance that followed the 2000 election.

Second, after winning the Senate majority in the 2014 mid-term election, 
Republicans significantly limited President Obama’s judicial appointments 
in his final two years. The number of judicial nominations given Judiciary 
Committee hearings or confirmation votes declined significantly. In fact, 
as a percentage of the judiciary, the Senate confirmed fewer judicial nomi-
nations during Obama’s last two years in office than in any two-year period 
in American history. The confirmation total of 22 was far below the average 
of 62 confirmed in the final two years of the previous four administrations.

Third, Republicans also declined to consider a nomination to replace Jus-
tice Antonin Scalia, who died unexpectedly on February 13, 2016, until after 
the 2016 presidential election. Ten days after Scalia’s death, the Republican 
majority of the Senate Judiciary Committee sent a letter to Majority Leader 
Mitch McConnell stating that “this Committee will not hold hearings on 
any Supreme Court nominee until after our next President is sworn in on 
January 20, 2017.”134

Finally, on April 6, 2017, Senate Democrats filibustered Trump’s nomi-
nation of Neil Gorsuch to replace Justice Scalia. After a cloture vote failed, 
Republicans used the same parliamentary step that Democrats had used in 
November 2013 to apply the reinterpretation of Rule 22 to Supreme Court 
nominations.135 Republicans then, by the same margin, invoked cloture and 
confirmed the Gorsuch nomination.
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Confirmation Process Norms. Each of the traditional confirmation 
process norms has seen its most dramatic change since President Trump 
took office. Charting the data makes this point by comparing current data 
to both the Obama Administration and the entire pre-Trump period. First, 
the percentage of confirmations without opposition, which declined during 
the Obama Administration, has plunged to record lows.

Even more dramatically, the extent or depth of the opposition to 
Trump judicial nominations has exploded. During the Obama Adminis-
tration, the same percentage of judicial nominations received more than 
40 negative votes as received fewer than three. That ratio of high-to-low 
opposition for Trump nominations, however, is more than 11-to-one. 
Nearly half of all judges in American history confirmed with more than 
30 percent opposition have been appointed by Trump. Chart 2 shows the 
jump in the percentage of judicial nominations confirmed with substan-
tial opposition.

Another measure of the deep opposition to Trump’s judicial nominations 
is the total and average number of votes cast against their confirmation. 
President Trump’s 196 confirmed judges have received a total of 4,255 votes 
against confirmation, compared to 1,336 votes against the 2,691 judges con-
firmed during the entire 20th century. Chart 3 shows the average number of 
votes against confirmation.
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Another confirmation norm has been that most nominations were 
confirmed without a recorded vote. The fact that, in the past, most confir-
mations were also unanimous means that recorded votes were reserved 
primarily as a way for Senators to register opposition to judicial nomina-
tions. Conversely, forcing the Senate to use a time-consuming recorded 
vote to confirm nominations that lack any opposition is a tactic to slow the 
overall process.

The percentage of confirmations by recorded vote, however, does not tell 
the whole story. Just as “opposition” can include one Senator or nearly half 
of the Senate, a recorded vote can be unanimous and without opposition 
or show a high number of negative votes. While the percentage of confir-
mations by recorded vote jumped significantly during the George W. Bush 
Administration, for example, 86.5 percent of those recorded votes were 
unanimous, without opposition. More than half of the recorded confirma-
tion votes on Obama judicial nominations were also unanimous.

In contrast, not only did the percentage of recorded votes reach a record 
89.1 percent during the Trump Administration, the percent of those 
recorded votes without opposition plunged from 69.5 percent before 2017 
to less than 10 percent.

The most consequential changes in the judicial confirmation process 
concern ending debate and the possibility of filibusters. Democrats 
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initiated the use of filibusters to defeat judicial nominations in 2003 
and abolished those filibusters in 2013. Because Rule 22 was reinter-
preted rather than actually amended, however, the cloture process 
itself remains the only way to end debate if the minority objects to 
unanimous consent. With the cloture and confirmation vote thresholds 
equalized, the cloture process can be used to delay, but not to defeat, 
judicial nominations.

Republicans forced the Senate to take just 12 cloture votes on judicial 
nominations during the first five years of the Obama Administration. They 
began doing so regularly in 2014, after Democrats abolished the nomination 
filibusters they had created 10 years earlier. Today, in contrast, Democrats 
have made cloture votes a regular feature of the confirmation process since 
Trump took office. In fact, the percentage of confirmations that first had a 
cloture vote has risen each year since then.

Finally, opposition to Trump’s judicial nominations is routinely partisan, 
another change from traditional confirmation process norms. The percent-
age of other-party judicial nominations that Senators oppose has risen from 
2.1 percent prior to the Trump Administration to 46.2 percent since he took 
office. This new level of partisan opposition dwarfs the previous high mark 
during the Obama Administration, when Republicans opposed an average 
of 9.7 percent of judicial nominations.
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Explaining the Confirmation Revolution

If confirmation process norms remained unchanged for two centuries, 
even through significant upheaval in the country’s understanding of the 
judiciary’s power and role, what explains the recent, near-total abandon-
ment of those norms?

Some claim the explanation is that Trump nominees are poorly 
qualified. The most widely recognized measure of judicial nominees’ 
qualifications is provided by the American Bar Association (ABA), which 
has rated potential or actual Article III judicial nominees since the late 
1940s. Today, the ABA bases its ratings on three criteria: integrity, profes-
sional competence, and judicial temperament.136 The ABA’s 15-member 
evaluation committee provides three ratings based on these criteria: well 
qualified, qualified, and not qualified.137 The committee states in its pub-
lications138 and on its website139 that its majority rating is a nominee’s 
official ABA rating.

Several studies have examined whether the ABA’s judicial nominee rat-
ings show measurable or systematic partisan bias. In 2001, Professor James 
Lindgren found that, among nominees without prior judicial experience 
and controlling for other credentials, Clinton nominees were at least 10 
times more likely to receive the ABA’s highest rating.140 Also in 2001, Amer-
ican Enterprise Institute scholar John Lott found “some evidence that on 
average Clinton nominees have been treated more favorably than Bush 
nominees.”141 Lott returned to this subject in 2009, examining ABA ratings 
for nominees to both the district and appeals courts between 1977 and 2004. 
His study “reveals the ABA as systematically giving lower ratings to Repub-
lican circuit court nominees, although no similar bias appears to exist for 
district court nominees.”142 And in 2011, three political scientists studied 
ABA ratings for nominees to the U.S. Court of Appeals between 1977 and 
2008. They found “strong evidence of systematic bias in favor of Democratic 
nominees,”143 concluding that “the ABA’s ratings are systematically lower 
for Republican nominees than for Democratic nominees, regardless of the 
broader political environment.”

With that evidence of bias in mind, it is significant that, during his first 
three years in office, 66 percent of Trump’s judicial nominations received 
a “well-qualified” rating compared to 65 percent for President Obama, 67 
percent for President George W. Bush, and 67 percent for President Clinton 
during the same period. At the other end of the scale, nine of President 
Trump’s judicial nominations have received a “not qualified” rating; seven 
have been confirmed and two were not re-nominated.
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Trump is not the first President to have some judicial nominations rated 
“not qualified” by the ABA. From 1993 through 2016,144 the ABA rated 12 
judicial nominations “not qualified.” The Senate confirmed nine of them, six 
without a recorded vote, and another by a vote of 98–1. Presidents of both 
parties have chosen not to re-nominate individuals rated “not qualified” 
after the Judiciary Committee145 or the full Senate146 did not take final action 
on the nominations.

The fact that 5 percent of Trump’s judicial nominees have received a “not 
qualified” rating cannot explain abandoning confirmation process norms 
from the previous two centuries for virtually all nominations. Opposition 
to nominees rated “well-qualified” is comparable.

The radical rejection of confirmation process norms during the past two 
decades cannot be explained by anything rationally related to the judicial 
appointment process itself. President Trump is committed to appointing 
the same kind of judges as President Reagan, judges who embrace the 
Founders’ original design for the judiciary. While the confirmation pro-
cess changed little under Reagan, however, it has changed dramatically 
under Trump.

Nor is this transformation explained by ordinary partisanship. Ten cur-
rent Democratic Senators also served during the first term of the George 
W. Bush Administration. Each Republican President’s nominations had the 
same pattern of AvBA ratings. These Senators voted against an average of 
five Bush nominations, or 3.2 percent. These 10 Senators have voted against 
an average of 97 Trump nominations, or 49.3 percent.

The changing operation of the judicial confirmation process, in 
which confirmation process norms have been rejected, is a symp-
tom. The cause is the changing purpose of that process. The Founders 
designed the appointment process, including the Senate’s role, as a 
check on the President’s appointment power. Democrats have rejected 
the Founders’ design in two ways, first becoming independent of the 
President, and now using the confirmation process as a weapon to fight 
the President.

Democrats today are treating nominations as proxies for the Pres-
ident. They have turned their 2001 pledge to use “whatever means 
necessary” to fight President Bush’s judicial nominations into a plan 
to use whatever means necessary to fight President Trump himself. 
They have, in effect, determined that being nominated by President 
Trump is, by itself, a sufficiently “special and strong reason” to oppose 
his nominations.
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Conclusion

America’s Founders designed both the judicial branch and the process 
for appointing its judges. Even through two periods of significant challenge 
to the former, the latter remained stable. The regular order of the judicial 
confirmation process was to confirm the vast majority of a President’s judi-
cial nominations with little or no opposition, without a recorded vote, and 
without either routine partisanship or attempts to use Senate rules to delay 
or defeat nominations. Opposition required “special and strong reasons.”

Those who rejected the original design for the judiciary, however, eventually 
rejected the original design for the appointment process. A new, assertive model 
for the Senate’s role of “advice and consent” was presented in 1985 and was 
implemented in two stages. During the George W. Bush Administration, specific 
tactics were used for the first time and others were used more often. During the 
Trump Administration, confirmation process norms have been abandoned so 
completely that the process seems to have been weaponized—disengaged from its 
purpose altogether and redirected as a way of politically opposing the President.

Thomas Jipping is Deputy Director of the Edwin Meese III Center for Legal and Judicial 

Studies and Senior Legal Fellow, of the Institute for Constitutional Government, at The 
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