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A Critical Fix to the Federal 
Overreach on School Meals
Daren Bakst and Jonathan Butcher

The Community Eligibility Provision 
increases dependence on government by 
allowing students, regardless of family 
income, to receive free school meals.

KEY TAKEAWAYS

The uSDA overreached by allowing school 
districts to group schools together in 
order to qualify all students in those 
schools for free meals under the provision.

Congress should eliminate the provision 
so that free meals only go to students in 
need; until then, the uSDA should inter-
pret the provision properly.

F ederal school meals are back in the headlines 
this year. Two presidential aspirants say 
their Administrations will make the National 

School Lunch Program (NSLP) and School Break-
fast Program available to all children, regardless of 
family income.1 Meanwhile, two U.S. Senators have 
introduced a proposal to expand federal summer meal 
programs to more students.2 Yet over the past decade, 
Washington already significantly expanded its foot-
print in local schools through federal meal programs 
and has departed from the original purpose of this 
program: helping children in need.

A prime example is the Healthy, Hunger-Free 
Kids Act of 2010, which made an extreme change to 
federal school meal policy by turning welfare policy 
on its head.3 Instead of means-tested welfare (in this 
case, free school meals) going to those who need them, 
Congress, through what is called the Community 
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Eligibility Provision, made it possible for middle-class and wealthy fam-
ilies to get on the federal dole. The Community Eligibility Provision is a 
significant step toward universal free school meals—and another way to 
increase dependence on the federal government.

This Issue Brief provides a brief overview of the Community Eligibility 
Provision, explains how the U.S. Department of Agriculture (USDA) has 
overreached through an expansive (and questionable) interpretation of the 
Community Eligibility Provision, and provides specific policy recommen-
dations for both the USDA and Congress.

The Community Eligibility Provision

Under the Community Eligibility Provision, as implemented by the 
USDA, if at least 40 percent of students in a school, group of schools, or 
school district are identified as eligible for free meals (when they receive 
benefits from another means-tested welfare program like food stamps), 
then all students in that school, group of schools, or school district can 
receive free meals.4

By applying this 40 percent threshold requirement to a school district 
or group of schools, there is no requirement that a specific school have a 
significant population of low-income students.5 In fact, it is possible that a 
school could provide free meals to every student without a single student 
coming from a low-income family.

For example, a school with zero low-income students could be grouped 
together with schools with high levels of low-income students, making it 
possible that the required 40 percent threshold requirement could be met 
for all the schools within the group. This would mean all students in those 
schools (even the “high-income schools”) could then receive free meals.

The USDA’s Overreach in Determining Eligibility 
for the Community Eligibility Provision

The USDA has asserted that schools (even those without low-income 
students) can be grouped together with other schools to meet the required 
40 percent threshold.

However, the plain language of the Healthy, Hunger-Free Kids Act 
applies the Community Eligibility Provision to a local educational agency 
(such as a school district) or school that meets the 40 percent threshold 
requirement, not to a select group of schools that taken together meet the 
40 percent threshold requirement.6
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Specifically, the Healthy, Hunger-Free Kids Act authorizes local educa-
tional agencies to elect the Community Eligibility Provision “for all schools 
in the district or on behalf of certain schools in the district,” if specific cri-
teria are met.7 One of these criteria is a requirement that in order for the 
Community Eligibility Provision to apply, “the local educational agency or 
school” must meet the 40 percent threshold requirement;8 this language 
clarifies that the threshold may only be met at the local educational agency 
or individual school level.9 It does not say that local educational agencies 
can group a subset of schools together to meet this 40 percent threshold 
requirement, or that individual schools within this subset need not meet 
the 40 percent threshold requirement.

Beyond the statutory language, the legislative history also indicates that 
eligibility for the Community Eligibility Provision does not include the 
grouping of schools. The Senate report accompanying the Healthy, Hun-
ger-Free Kids Act explained that the Community Eligibility Provision 
applies to “schools or local educational agencies with very high propor-
tions of low-income children.”10 When looking at schools (not at a local 
educational agency), this report language clarifies that the Community 
Eligibility Provision does not cover schools with low proportions of low-in-
come children.11

Unfortunately, the USDA was not deterred from applying the Com-
munity Eligibility Provision12 to a group of schools that, when combined, 
meet the 40 percent threshold requirement.13 The USDA’s 2016 final rule 
implementing the Community Eligibility Provision states that “a local 
educational agency, group of schools, or school” can meet the 40 percent 
threshold requirement.14 (Emphasis added.)

Recommendations

Both the USDA and Congress should take action to address the Commu-
nity Eligibility Provision, including:

 l Interpreting the law properly by not grouping schools together 
to determine eligibility for the Community Eligibility Provision. 
The USDA should clarify through a new rulemaking that the Commu-
nity Eligibility Provision applies only if the local educational agency or 
the specific school meets the 40 percent threshold requirement. 
While this alone would not prevent all free school meals from going 
to non-needy students, it would help to close one major loophole that 
allows such students (including from high-income families) to receive 
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free meals. It would also ensure that the USDA is following the plain 
language and intent of the law.

 l Eliminating the Community Eligibility Provision. Congress 
has been working on reauthorizing child nutrition programs.15 Any 
reauthorizing legislation should eliminate the Community Eligibil-
ity Provision and properly consider whether recipients are in need. 
There would inevitably be misleading claims that this would take free 
meals away from poor children. Yet all students who are otherwise 
eligible for free or reduced-priced meals would remain eligible for 
those meals.16

 l Reducing waste and misspending. The USDA and Congress should 
certainly not make waste worse through the Community Eligibility 
Provision. For years, the Office of Management and Budget has labeled 
the NSLP and School Breakfast Program “high priority” programs due 
to the amount of cash lost annually.17 The NSLP alone loses nearly $1 
billion each year due to services provided to ineligible children. The 
Community Eligibility Provision, then, is simultaneously adding 
students to a deeply flawed program and hiding the waste by changing 
school meals from a set of services for children in need to an entitle-
ment for all students.

Furthermore, the Government Accountability Office (GAO) released 
a report18 this year stating that the USDA’s accounting changes have 
made fiscal year 2018 data on improper payments incomparable to 
data from previous years. The USDA should update its risk-manage-
ment practices, following the GAO’s recommendations, and regularly 
review its spending patterns. Without such improvements, inaccurate 
spending could result in fraudulent activity, draining even more 
taxpayer resources away from children in need.

Conclusion

The Healthy, Hunger-Free Kids Act took federal school meals down the 
wrong path. This includes giving free meals to many students regardless 
of family income (due to the Community Eligibility Provision). Congress 
should eliminate the Community Eligibility Provision, but, until then, the 
USDA should clarify that the application of the provision must be based on 
the number of eligible students at the local educational agency or individual 
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school (not at a subset of schools). Lawmakers should return to the original 
purpose of federal school meals: helping children in need.
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