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Abstract

As the U.S. prepares for a second summit with North Korea, President
Trump and negotiators should consider that U.S. policy has historically

addressed both values and interests—empowered with a mix of legal au-
thorities that obligate the U.S. to promote human rights. The U.S. must
be more strategic in how it employs diplomacy and sanctions against
North Korea. Diplomacy should be tied not only to concessions on its nu-
clear program, but to human rights improvements, as well—especially

since this is the way the U.S. sanctions program is already constructed.
The U.S. must communicate through word and deed that North Korea

cannot and will not be viewed as a respectable actor in the international

community If it continues to engage in human rights abuses that shock

the conscience of humanity.

fficials in the Trump Administration often repeat the statement

that the U.S. will lift no sanctions against North Korea until it
denuclearizes.! While a worthy goal, this statement fails to acknowl-
edge the complexity of U.S. policy toward North Korea, especially the
fact that sanctions against North Korea are instituted for a myriad of
reasons, many of which are unrelated to denuclearization.

U.S. sanctions against North Korea include North Korea’s designa-
tion as a “primary money laundering concern” under Section 311 of
the USA Patriot Act,? and the determination by the Trump Admin-
istration that North Korea is a state sponsor of terrorism.? Equally
salient are sanctions instituted on human rights grounds designed
to address what the 2014 United Nations Commission of Inquiry
(COD) report called “crimes against humanity.” While the criterion
for sanctions relief may be met under Section 311* or the state spon-
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KEY POINTS

m Thereis a clear link between
human rights and national secu-
rity issues in North Korea. Those
linkages are reflected in current
U.S. law.

m Current law obligates the U.S.
government to press North
Korea to make progress on denu-
clearization and human rights.

m The U.S. should make more
active use of executive authori-
ties, the North Korean Sanctions
and Policy Enhancement Act,
and the Countering America's
Adversaries Through Sanc-
tions Act, among other sanc-
tions authorities, to hold North
Korea accountable for human
rights violations.

m The U.S. should craft diplomacy,
especially going into the second
summit with Kim Jong-un, that
reflects policy priorities related
to both national security and
human rights in North Korea.
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sor of terrorism® designation could be lifted if North
Korea denuclearized, sanctions instituted for human
rights violations still could not be lifted.

Sanctions instituted on human rights grounds
are varied and increasing. The first sanctions against
North Korea on human rights grounds were levied
against Kim Jong-un, 10 senior North Korean offi-
cials, and five North Korean entities under Execu-
tive Orders (EOs) 13687 and 13722.° The congressio-
nally mandated North Korea Sanctions and Policy
Enhancement Act INKSPEA) signed into law in 2016
addresses North Korea’s poor track record on weap-
ons proliferation and human rights.” The law condi-
tions sanctions relief and removal on North Korea
addressing political prison camps, as well as other
human rights concerns, including censorship, abduc-
tions, and issues regarding North and South Korean
family reunifications.® The 2017 Countering Amer-
ica’s Adversaries Through Sanctions Act (CAATSA)
enables the U.S. torestrictimports of any goods made
by North Korean citizens because it is presumed that

the goods were made with forced labor and therefore
prohibited under the Tariff Act 0f 1930.°
There are other forms of sanctions levied on
human rights grounds against North Korea, and yet,
human rights issues were largely left out of the con-
versation when President Donald Trump met with
Kim Jong-un in Singapore in June 2018."°
Commitments made between the two countries
at the Singapore Summit may, in part, form the basis
for raising these issues at the second summit, expect-
ed to take place in Vietnam on February 27 and 28,
2019." It is even more important for Secretary of State
Mike Pompeo and Special Representative for North
Korea Policy Steve Biegun to raise human rights
issues in closed-door meetings with their North Kore-
an counterparts.
In Singapore, the U.S. and North Korea agreed
“to establish new U.S.-DPRK [Democratic People’s
Republic of Korea] relations in accordance with the
desire of the peoples of the two countries for peace
and prosperity.”'? A new, authentic relationship
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between the U.S. and North Korea necessitates sig-
nificant improvements in human rights.

Beyond commitments made at the 2018 summit,
however, is the reality that the U.S. is obligated to
enforce its own laws. That means, necessarily, that
the U.S. cannot commit to lifting all sanctions if
North Korea only denuclearizes and does not address
human rights issues. U.S. law requires Pyongyang to
curtail its human rights violations before receiving
certain sanctions relief. Furthermore, improvements
in human rights can be used as a litmus test to deter-
mine North Korea’s sincerity in its commitment to
both peace and disarmament.

As the U.S. prepares for a second summit with
Kim Jong-un, President Trump and negotiators
should consider that U.S. foreign policy has histori-
cally addressed both values and interests—so much
so that Congress and the executive branch have a mix
of legal authorities that obligate the U.S. to promote
human rights.

How Human Rights and Security Are
Connected in U.S. Law

The U.S. has long viewed human rights as part
of the discussion with North Korea, but it was not
until the initial sanctioning of Kim Jong-un in 2016
that there was a concerted effort to integrate human
rights into legally required actions against the
regime. It is arguable, likely even, that the Obama
Administration took such a bold step in response
to the release of the damning COI report on human
rights in North Korea released by the U.N. in 2014.
It was almost certainly as a result of the passage of
tough new congressional legislation, the NKSPEA,
that required the Administration to issue sanctions
on human rights grounds and instituted require-
ments to ensure compliance.

Before then, North Korea received the usual
slaps on the wrist—condemned annually in the State
Department’s Human Rights report; listed on Tier
3 (the worst designation a country can receive for
failure to comply with anti-trafficking standards)
in the Trafficking in Persons report; and labeled a

“country of particular concern” in the International
Religious Freedom report.”® The latter two reports
include limited punitive measures, including some
modest sanctions requirements. Sanctions under
the International Religious Freedom Act, however,
are usually waived and subsumed under the Jack-
son-Vanik Amendment.** This means that before EO
13687, North Korea received no unique sanctions for
its egregious human rights violations.

Itisimportant to note that the U.S. employs strate-
gies beyond sanctions to garner compliance from the
regime in Pyongyang on human rights. These include
efforts to promote information access in North Korea
as required by the North Korean Human Rights Act,
passed initially by Congress in 2004, and reautho-
rized in 2008 and again in 2018;" annual engage-
ments at the U.N,, including resolutions that have
been passed every year since the release of the COI
on human rights;'® and a U.N. Security Council meet-
ing held every year since 2014 (except for 2018) to shed
light on egregious human rights violations committed
in North Korea."”

Key U.S. laws designed to address North Korea’s
human rights abuse include:

The North Korea Sanctions and Policy
Enhancement Act of 2016. Congress’s passage of
the NKSPEA explains the creation and more active
use of EO authorities to hold North Korea account-
able for human rights violations. It is arguably the
single-most powerful tool for getting the U.S. gov-
ernment to act in response to North Korea’s human
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rights violations. The NKSPEA brilliantly marries
both human rights and national security issues. It
does not view progress on denuclearization as anti-
thetical to progress on human rights. In fact, the
NKSPEA is very clear. In order to receive sanctions
relief under Section 401, the U.S. must certify that
North Korea is “taking verified steps to improve liv-
ing conditions in its political prison camps.”*® Accord-
ing to Section 402, in order for NKSPEA sanctions to
belifted, the President must certify that North Korea
has “releas[ed] all political prisoners, including the
citizens of North Korea detained in North Korea’s
political prison camps.””” NKSPEA designations are
mandatory—not only for persons involved in facilitat-
ing the production of weapons of mass destruction—
but also for any individual who “knowingly engages in,
is responsible for, or facilitates serious human rights
abuses by the Government of North Korea.”*°

Unlike previous congressional sanctions legisla-
tion on North Korea, the NKSPEA has mandatory
reporting requirements that force the executive
branch to issue sanctions and publish annual reports
on both security and human rights. Specifically, the
NKSPEA required an initial report from the execu-
tive branch to Congress 120 days after it was enact-
ed outlining individuals to be sanctioned on human
rights grounds, and subsequent reports every 180
days after that. NKSPEA sanctions are among some of
the toughest sanctions against North Korea because
of these mandatory reporting requirements.

Executive Order 13722. Issued by President
Barack Obama on March 18, 2016, EO 13722 permits

the Treasury to freeze the assets and restrict travel of
any North Korean individual or entity who “engaged
in, facilitated, or [is] responsible for an abuse or vio-
lation of human rights by the Government of North
Korea or the Workers Party of Korea or any person
acting for or on behalf of either.”*! Additional sanc-
tionable activity under EO 13722 includes the use of
North Korean forced labor, facilitating censorship,
and threatening cybersecurity, among other activi-
ties. EO 13722 was first used in conjunction with EO
13687 to target Kim Jong-un and other North Korean
individuals and entities on human rights grounds in
July 2016.22 On January 19, 2017, the Treasury used
EO 13722 to designate the North Korean Ministry
of Labor and State Planning authorities as a target
of sanctions, noting that it also previously desig-
nated the Ministry of State Security under the same
authority in July 2016.?® In October 2017, Treasury
sanctioned the Military Security Command for its
role as the North Korean military’s secret police and
targeted the External Construction Bureau and the
Ch’olhyo’n Overseas Construction Company for their
role in facilitating forced labor of North Koreans.>*
EO 13722 has also been used to designate individu-
als and entities on non-human rights grounds.*
Executive Order 13687. EO 13687, issued on Jan-
uary 2, 2015, is a much broader sanctioning author-
ity. It primarily targets individuals on the basis on
their status as a member of the North Korean gov-
ernment, not on human rights grounds. Nonetheless,
as outlined in the previous section on EO 13722, it
is frequently used in conjunction with other human
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rights—specific sanctions to address North Korea’s
human rights violations.

Section 1 of EO 13687 outlines that the Treasury
may target individuals specifically because of their
membership in the North Korean government or the
Korean Workers Party.?® Like, EO 13722, EO 13687
makes reference to “the provocative, destabilizing,
and repressive actions and policies of the Government
of North Korea, including its destructive, coercive
cyber-related actions during November and Decem-
ber 2014...and commission of serious human rights
abuses.”?” The EO was released partially in response
to North Korea’s cyberattack on Sony in November
2014, hence the reference to cyber espionage.?®

EO 13687 is often used in conjunction with 13722.
All of the previous designations outlined above under
EO013722also include designations of individuals made
under EO 13687. The most recent Treasury designa-
tions for human rights-related offenses on December
10, 2018, employed only EO 13687 and designated three
additional North Korean individuals for human rights
abuses, specifically the role they played in restricting
access to outside information.* Unfortunately, because
these sanctions authorities predate the NKSPEA, they
are not mandatory sanctions and the Administra-
tion has the authority to drop them without violating
human rights requirements outlined in the NKSPEA.

Countering America’s Adversaries Through
Sanctions Act Title III, Section 321(b). Enacted

in August 2017, CAATSA Title III Section 321(b) is
a highly effective and targeted tool to address the
scourge of North Korean forced labor. Unlike the pre-
vious authorities outlined above, CAATSA provisions
fall under the primary authority of the Department of
Homeland Security, specifically the U.S. Customs and
Border Protection (CBP). Treasury also gets involved
when countries or sectors violate current U.S. sanc-
tions against North Korea.?® The CBP has issued a
series of guidelines to make businesses aware of their
vulnerabilities to forced labor in their supply chains,
including a list of countries and sectors that dispro-
portionately employ North Korean forced laborers.*!

CAATSA Section 321(b) “creates a rebuttable pre-
sumption that significant goods, wares, merchan-
dise, and articles mined, produced, or manufactured
wholly or in part by North Korean nationals or North
Korean citizens anywhere in the world are forced-
labor goods prohibited from importation under the
Tariff Act of 1930.7%2 Because the Tariff Act of 1930
prohibits the importation of all goods produced with
forced labor,*® and all goods made by North Koreans
are assumed to be produced with forced labor, goods
produced by North Koreans are generally prohibited
from being imported into the U.S. market, with few
exceptions.?*

The CBP detained 57 shipments of goods suspect-
ed of being produced with forced labor—a total of $6.3
million in goods.?* Of that total, the CBP interdicted
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“15 shipments of seafood processed in China by North
Korean workers—products that were destined to [sic|
U.S. supermarkets and restaurants. In November,
for example, the CBP seized more than 10,000 car-
tons (valued at more than $200,000) of frozen squid
manufactured with North Korean labor.”*¢ The CBP
accepts tips from any person who believes that goods
being imported to the U.S. were produced with forced
labor.*” This tool is broad-sweeping and, if used appro-
priately, has the potential to significantly ramp up the
Trump Administration’s policy of maximum pressure
and engagement toward North Korea.

The Global Magnitsky Human Rights Account-
ability Act. The Global Magnitsky Act, original-
ly passed by Congress in 2016, was later modified
through EO 13818 in 2017%® to enable Treasury to
sanction any individual or entity determined “to be
responsible for or complicit in, or to have directly or
indirectly engaged in, serious human rights abuse.”®
The U.S. has not yet used Global Magnitsky authori-
ties against anyone in North Korea, perhaps because
Treasury has other tools it can use that more explic-
itly address human rights abuses committed by North
Korean officials and entities. Nonetheless, The Global
Magnitsky Act is a positive tool that can and should
be used against North Korean officials should their
offenses not fall under the other EO authorities.

Sanctions are primarily instituted to shift risk
in an effort to modify the maligned behavior of the
sanctioned individual or entity. This includes, among
other priorities, enforcing applicable U.S. laws, impos-
ing penalties on those that violate these U.S. laws,
restricting access to illegal resources for weapons
programs, constraining proliferation, and doing so
with the purpose of altering behavior. The fact that
the U.S. has sanctions authorities, not only to address
North Korea’s weapons programs, but also to address
its human rights record, sends an important mes-

sage: The U.S. believes that it can shift the behavior
of human rights abusers.

Diplomacy has the potential to shift risk, as well.
For example, diplomacy with North Korea is pres-
ently conditioned on North Korea’s willingness to
make concessions—or appear to make concessions—
on its various weapons programs, especially nucle-
ar weapons.

The Singapore Summit was a missed opportunity
for the Trump Administration to shift Kim Jong-un’s
behavior. It was also a missed opportunity to test the
dictator’s willingness to accept reform, or even for-
mal co-existence with South Korea’s democracy. This
opportunity should not be missed again.

The U.S. must be more strategic about the way that
it employs diplomacy and sanctions against North
Korea. Diplomacy should be tied not only to conces-
sions on its nuclear program, but to human rights
improvements, as well—especially since this is the
way the U.S.law is already constructed. The U.S. must
communicate through word and deed that North
Korea cannot and will not be viewed as arespectable
actor in the international community if it continues
to engage in human rights abuses that shock the con-
science of humanity.

Using Existing U.S. Law to Integrate
Human Rights Issues into Talks with
North Korea

Given that tools exist and laws mandate that North
Korea take steps toward rectifying its human rights
record, the U.S. should seek to integrate human rights
into dialogue with North Korea.

Shortly before the Singapore Summit, the Trump
Administration fell silent on human rights abuses
in North Korea. The silence continues. This was a
shame coming on the heels of significant action—
including the release of the three Americans ahead
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December 27, 2018).
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Register, Vol. 82, No. 246 (December 26, 2018), p. 60839, https.//www.treasury.gov/resource-center/sanctions/Programs/Documents/
glomag_eo.pdf (accessed December 27, 2018), and International Corporate Accountability Roundtable and The Enough Project, “U.S.
Sanctions Regimes & Human Rights Accountability Strategies,” June 2018, https://enoughproject.org/wp-content/uploads/2018/06/
ToolsofTrade_Enough_ICAR_June2018.pdf (accessed December 27, 2018).
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of the summit*°—that should have emboldened U.S.
negotiators to raise human rights concerns with
North Korea.

With the second summit just weeks away, the

Administration should:

Raise human rights considerations as a com-
ponent of negotiations with North Korea. The

free and open Indo-Pacific strategy as laid out by
the Trump Administration includes promotion of
human rights, freedom, and values in its foreign

policy toward Asia. Since North Korea is a top

foreign policy priority, human rights should play
a central role, not only in word, but in policy and

practice. That means that human rights should

play an integral role in the Vietnam Summit and

closed-door meetings with North Korea. In a sec-
ond summit, or in closed-door meetings, the U.S.
should make human rights milestones a compo-
nent of negotiations. If the U.S. is willing to call for

complete, verifiable, irreversible dismantlement

(CVID) of North Korea’s nuclear program, for

example, it should be willing to call for eventual

CVID of prison camps.*

Make public some of the incremental steps
the U.S. expects the Kim regime to take to
ensure progress. For instance, the Administra-
tion can request that the regime grant access to
the prison camps to the International Committee
of the Red Cross, the World Food Programme, or
relevant U.N. agencies. Or the Administration can
request that the regime release women, children,
and the elderly from the camps.*? Like with the
nuclear strategy, U.S. strategy to address North
Korea’s human rights abuses must be incremen-
tal. A first request should not be CVID of all

prison camps, but something that puts in place
the infrastructure and oversight for eventual
dismantlement.*®

Press Kim Jong-un to uphold commitments
made in Singapore. Kim Jong-un has been drag-
ging his feet on many aspects of what he agreed to
in Singapore. No tangible progress has been made
on the nuclear front—North Korea has taken pri-
marily cosmetic steps to demonstrate sincerity.
But the two countries did commit to a new era of
relations between the U.S. and North Korea. This
new era should be marked by authenticity and
a willingness to address some of the thorniest
issues—including human rights. The U.S. should
seek more ways to raise concerns over human
rights both publically and privately. North Korea
has demonstrated that it responds when criticized
publically on human rights—taking unprecedent-
ed actions after the release of the COI report and
releasing the three American prisoners.** U.S.
negotiators should be less timid and take bold
action to raise some of the issues they typically
shy away from, in order to bring North Korea into
21st-century diplomacy.

Make liberal use of human rights sanctions
authorities. As outlined above, Congress and
the Administration currently possess the author-
ity to hold the regime in Pyongyang accountable
for its human rights violations. Yet, President
Trump claimed that he decided not to sanction
300 North Korean individuals and entities over
concerns that instituting such sanctions might
derail ongoing negotiations.*® But it is the U.S.
government’s responsibility to enforce its laws,
and the likelihood that some percentage of those
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300 or more individuals could be sanctioned on

human rights grounds is high. More specifically,
the U.S. government should target trading com-
panies, such as Sinheung Trading, that supports

one of the worst human rights violators in the

North Korean government: the Ministry of State

Security.*¢ The Administration should institute a

truly maximum-pressure strategy and move for-
ward with those tools, not only sanctioning North

Korean entities and individuals, but also making

use of the secondary-sanctions authority that it

possesses through the NKSPEA. Then, and only
then, will U.S. sanctioning authorities hamstring

bad actors in such a way that it creates space for

the average North Korean to serve as a catalyst for
change through dissent.

Make more liberal use of CAATSA as a com-
ponent of the maximum-pressure strategy.
CAATSA is arguably a much tougher sanctioning

authority than almost any Treasury tool. Given

that anyone can report to the CBP if he or she

believes that goods imported to the U.S. were pro-
duced with North Korean forced laborers, nongov-
ernmental organizations and civil society institu-
tions should develop better coordinated measures

to track goods imported to the U.S. from North

Korea and China, and report those findings to

the CBP.

Refrain from issuing sanctions exemptions

for North Korean officials. Two key negotia-
tors on the North Korean side, Kim Yong-chul

and Kim Yo-Jong, traveled to the U.S. and South

Korea, despite being designated as “Specially Des-
ignated Nationals” by the U.S. Treasury. Both were

listed, in part, on human rights grounds. The U.S.
should clarify whether sanctions waivers are being

issued, frankly consider the message this sends to

other bad actors in the North Korean regime, and

refrain from issuing such exemptions in the future.
This is the best way for the U.S. to hold a firm line

on sanctions.

= Appoint a Special Envoy for Human Rights

in North Korea. The Administration previously
stated its intent to eliminate the position of Spe-
cial Envoy for Human Rights in North Korea by
folding the position into the role of the Under Sec-
retary of State for Civilian Security, Democracy,
and Human rights, a position previously held by
Jay Lefkowitz and, most recently, Bob King. When

the Administration initially decided to fold the

position in the Special Representative role, the

North Korean Human Rights Act—the landmark
congressional legislation on human rights in

North Korea—had not yet been reauthorized. The

Special Envoy position was originally created by
that legislation and its reauthorization in 2018

means that the Administration is legally bound

to appoint someone to that position. The Admin-
istration should do so swiftly.

Request a U.N. Security Council session on

human rights in North Korea, as has been held

every year from 2014 to 2017. In December 2018,
the U.S. failed to garner enough votes to hold a U.N.
Security Council meeting on the human rights sit-
uation there. Such a meeting has been held every
year since the release of the COI report in 2014. To

hold the meeting, nine members of the 15-mem-
ber Security Council must vote in favor of the

resolution. In addition to the usual suspects that

oppose human rights resolutions, the Ivory Coast

voted against the resolution, allegedly at China’s

bidding.*” While the U.S. indicated that this was

a postponement, not a cancellation, of the criti-
cal U.N. meeting, it gave the appearance of letting

North Korea off the hook in the midst of stalled

denuclearization negotiations. The U.S. should

press forward with such a meeting in 2019.

Congress should:

Press the Administration to raise human
rights issues during summits and closed-door
meetings. Congress has an important role to play
in holding the Administration accountable on
efforts to promote human rights. Congress already
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took leadership in 2018 when it reauthorized the

North Korean Human Rights Act, which requires

the Administration to, for example, appoint a Spe-
cial Envoy for Human Rights in North Korea,*®

improve the North Korean public’s access to out-
side information, and promote democracy and

freedom through U.S. programming.*® Since

Republicans have now lost control of the House,
Congress is likely to be far more active in question-
ing the Administration. Concern for human rights

in North Korea has historically been a bipartisan

issue and should continue to be an area of focus for

Members of both parties.

Conclusion

Policymakers in Washington should not be left
scratching their heads about what to do regarding
human rights in North Korea. Members of Congress
and the Administration possess many tools with the
potential to shift the risk and behavior of the North
Korean government. They should make more stra-
tegic and liberal use of human-rights-related sanc-
tions authorities in concert with diplomatic efforts
to extract concessions from Kim Jong-un on human
rights. It is, after all, in their interest to do so.

The nexus between human rights and national
security concerns is clear.”® Forced labor in prison
camps is free labor for the regime—labor that is likely
being used as a part of the missile and weapons pro-
gram, and which is also likely being used as a guinea
pig population to test chemical and biological weap-
ons. Forced labor serves as a financial resource for
the continued development of North Korea’s rogue
missile and nuclear program. Poignantly, a regime
that terrorizes and abuses its own population is
that much more likely to terrorize the populations
of South Korea and the United States, not stopping
short of using weapons of mass destruction. The
U.S. must be clear-eyed about the linkages between
human rights and national security, and craft diplo-
macy accordingly.

Based on current U.S. law, Pyongyang cannot be
sanctions-free unless and until it makes forward
progress on denuclearization and human rights. U.S.
policymakers would do well to bear this in mind and
shift negotiating strategy accordingly—especially as
they head into a second summit with North Korea.
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