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PAYGO: A Bipartisan Failure in Need of Replacement

David Ditch

Q- s the 116th session of Congress began in January,

emocratic leadership wanted to expand the
pay-as-you-go (PAYGO) budget enforcement mech-
anism to include revenue reductions. Some newly
elected House Members preferred to have no deficit-
focused restraints whatsoever.

This debate was resolved the way most fiscal dis-
putes in Washington, DC, are resolved: by deciding
that deficit control measures should be ignored for
the sake of political expediency.

There is bipartisan support for PAYGO in the-
ory, but also a strong bipartisan history of skirting
the rule when it would actually force tough choices.
After three full decades of on-again, off-again use,
PAYGO has utterly failed to prevent the national
debt from ballooning, and Congress should replace
it with a more robust enforcement mechanism.

PAYGO Explained

There are two versions of PAYGO, both of which
are designed to make it more difficult for Congress
to increase the deficit.

The first version is statutory, in place from 1990
through 2002, and from 2010 to the present. It
requires that when newly enacted legislation cause
changes in “mandatory” spending or in revenue,
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these changes be tallied on a “scorecard” by the
Office of Management and Budget (OMB). If the
scorecard shows that the sum of the changes has
increased the deficit at the end of the year, the OMB
imposes a commensurate spending cut through the
process of sequestration. Not all spending, however,
is subject to these cuts.!

This current PAYGO law was passed in response
to the massive deficits generated during the Great
Recession. Legislative action on reviving PAYGO did
not start until after passage of the 2009 stimulus
package, and the legislation did not patch holes that
existed in the original PAYGO rules.?

The second version of PAYGO is part of the stand-
ing rules of the House and Senate. These rules, called
points of order, are designed to make it more difficult
for Members to pass deficit-increasing legislation in
the first place.

Inthe Senate, a cited violation of the PAYGO point
of order prevents legislation from moving forward.
Waiving the point of order requires 60 votes. Under
Republican control in the House, the point of order
(dubbed CUTGO) applied to new mandatory spend-
ing but not to revenue reduction. With Democrats
regaining the House in the 116th Congress, the rule
once again covers taxes. In the House, waiving the
point of order only requires a majority vote, mean-
ing that PAYGO has almost no ability to stop deficit-
increasing legislation from passing.

Some newly elected Democrats were worried by
even that gossamer afiscal barrier. The Democratic cau-
cus had abrief round of internal debates over whether
toinclude PAYGO.® Democraticleadership resolved the
scuffle with assurances that the rules could be waived
for anything deemed important enough.*
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Such a blatant example of disregard for taxpayers
and future generations should have been a shock to
the public. Sadly, Republicans and Democrats alike
have spent years making a mockery of PAYGO rules.

Why PAYGO Was Flawed From Day One

The PAYGO law itself is not even close to compre-
hensive when it comes to catching deficit increases,’
and it has other problems as well.

First, the rules are nearly impossible for all but the
most dedicated fiscal policy experts to understand. This
makes it extremely difficult for citizens to hold their rep-
resentatives accountable on the issue. Policy analysts
and the news media are severely challenged in trying
to provide comprehensible PAYGO information to the
public, and often make little effort to do so as aresult.

Second, PAYGO ignores escalating costs for exist-
ing entitlement programs, even when those programs
provide increasing benefits in real terms. Even though
previous sessions of Congress passed the programs,
the decision to not rein in surging costs is still a choice,
and PAYGO is designed to hold Members accountable
for their choices. More important, PAYGO’s entire
existence is based on deficit control, and the exploding
costof mandatoryprograms hasdriven deficit growth.°

Third, several exemptions limit PAYGO-relat-
ed sequestration, which concentrates the effect of
a potential sequestration on a smaller portion of
accounts and leaves nearly all mandatory spending
untouched.”

Fourth, emergency, disaster, and Overseas Con-
tingency Operations spending are not subject to
PAYGO. The lack of fiscal discipline on such spending
has been a significant factor in deficits.?

Fifth, PAYGO is tied to the Congressional Budget
Office baseline, which itself has a number of flaws. For
example, spending from trust funds is given consider-
ably more generous treatment than tax cuts. This can
lead to situations where new spending to bolster trust
funds does not run afoul of PAYGO. In contrast, legis-
lation designed to prevent tax increases can be prohib-
itively expensive relative to the baseline,” as was the
case for the American Taxpayer Relief Act of 2012.1°

Procedural PAYGO rules in the House and Senate
have had an additional flaw: low vote thresholds for
avoiding or zeroing-out the scorecard. In the House,
the Rules Committee can easily brush aside PAYGO.
In the Senate, 60 votes are sufficient to discard all fis-
cal discipline on a bill, including PAYGO. With most
politicians having no tolerance for difficult choices,
there is always sufficient support for violating the
letter and spirit of PAYGO, at least when the bar is
relatively low.

PAYGO’s weaknesses do not excuse the misdeeds
of Congress over the course of the decade, but the
weaknesses should not be ignored.

How Congress Mocks PAYGO
A trio of techniques have been used over the years
to skirt the consequences of the statutory PAYGO law.
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The first and most common one is straightfor-
ward: to exclude the legislation’s PAYGO effects from
the scorecard. Lawmakers used this technique for
several bills they signed into law in 2018, including
for the VA MISSION Act, the FAA Reauthorization
Act, and the SUPPORT Act. All three bills passed
both chambers with overwhelming support from
both parties.

The fact that Congress addressed veterans’ ben-
efits, aviation, and the opioid crisis is something
that most Americans expect. Americans should also
expect legislators to find ways to pay for national pri-
orities instead of pretending that costs do not exist.
Although there is no shortage of ways to reform pro-
grams and eliminate waste," most politicians would
rather avoid those debates.

A second, far more devious, technique is to shield
a law from the scorecard retroactively, after it has
been passed. An example of this took place in Decem-
ber 2017.

The Tax Cuts and Jobs Act (TCJA) was estimated
to cause a static revenue loss of nearly $1.5 trillion
over 10 years.'? Although the TCJA contained a num-
ber of important pro-growth tax changes, the tax
cuts would be more sustainable had they been paired
with spending reductions. The Further Additional
Continuing Appropriations Act, which passed short-
ly after the TCJA, included a provision that excluded
the TCJA from the scorecard.

Here, the PAYGO statute’s potential impact is
clearly shown. If the roughly $1.5 trillion fiscal
impact was kept on the scorecard, the OMB would
have imposed a massive amount of spending reduc-
tion to offset the static deficit increase from the TCJA.
Congressional Republicans, along with a handful of
Democrats, voted to allow spending to continue to
outstrip revenue collection.

The final, and most abusive, technique for brush-
ing off PAYGO responsibility is to wipe the score-
card clean altogether. The Bipartisan Budget Act of
2018 zeroed-out the PAYGO balance as of the date
of enactment in addition to boosting discretionary
spending limits by hundreds of billions of dollars.

Congress Should Replace PAYGO

America can no longer afford flimsy fiscal guard-
rails. With the total federal debt soon to surpass
$22 trillion,** and with massive unfunded liabilities
looming from Social Security and Medicaid,* it is
long past time for robust rules.

Simply strengthening the PAYGO statute would
be nearly meaningless. Congress should replace
PAYGO with a comprehensive and reasonably
straightforward set of fiscal restraints. These should
include spending caps that cover both discretionary
and mandatory programs, mechanisms for address-
ing the costs of disasters and emergencies, and the
requirement to balance over the course of business
cycles.’® This would provide sufficient flexibility to
deal with truly unforeseen circumstances while
avoiding the complexity and technicality that make
it easier for legislators to game PAYGO.

Political leaders have ignored fiscal rules and pre-
tended that deficits do not matter. That irresponsi-
bility must end, and political convenience must take
a backseat to the long-term financial health of the
nation.

—David Ditch is Research Assistant in the Grover
M. Hermann Center for the Federal Budget, of the
Institute for Economic Freedom, at The Heritage
Foundation.
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