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Stopping Family Separation Requires Closing Loopholes and
Strengthening Immigration and Asylum Systems

David Inserra

he issue of alien children being divided from

their parents at the U.S. southern border is one
of strong emotion and concern for innocent children.
Beyond the emotion, a complex set of factors and
immigration restrictions and loopholes are at work
that deserve careful analysis in order to solve this
genuinely distressing situation. Congress should
enact reforms that will allow family units to remain
together, while closing immigration and asylum
loopholes and maintaining robust enforcement of
the country’s immigration law.

Indeed, several bills have already been proposed
to quickly stop family separation and enforce U.S.
immigration laws. Bills by Senator Ted Cruz (R-
TX), Senator Thom Tillis (R-NC), and Representa-
tive Mark Meadows (R-NC) each accomplish these
objectives and provide a platform for even stronger
reforms. Rather than letting the asylum and deten-
tionissues get bogged down by debates over amnesty,
Congress should tackle these issues on their own.

Asylum and Immigration Enforcement
Asylum seekers who are already in the U.S., or at
a U.S. port of entry, must meet the same standard
as arefugee in order to receive asylum. A refugee or
asylum seeker must be “a person who is unable or
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unwilling to return to his or her country of national-
ity because of persecution or a well-founded fear of
persecution on account of race, religion, nationality,
membership in a particular social group, or political
opinion.™

Asylum seekers can claim affirmative asylum
(when an immigrant or visitor in the U.S. requests
asylum from the Department of Homeland Securi-
ty (DHS) proactively) or defensive asylum (when an
individual claims asylum in the process of deporta-
tion proceedings before an immigration judge to pre-
vent removal from the U.S). It is defensive asylum
that is currently at issue regarding family separation.

Rather than show up at a legal port of entry and
affirmatively claim asylum, some try to sneak into
the U.S. illegally—and after being caught, placed in
removal proceedings, and charged with illegal entry,
they claim asylum defensively. The Trump Adminis-
tration’s policy of zero tolerance means that every-
one who crosses the border illegally is charged with
the crime of illegal entry.? Generally, these cases are
decided quickly and the illegal immigrants are often
sentenced to time served before being removed from
the U.S.? Prosecuting aliens for illegal entry acts as a
deterrent, since while the first conviction may only
be a misdemeanor, a subsequent conviction is a felo-
ny that may result in significant jail time.*

Since the prosecution is generally quick, families
are separated only for the brief trial. But if an ille-
gal border crosser claims asylum, the asylum claim
must be adjudicated first, which is a process that can
take months. According to the Ninth Circuit Court of
Appeals’ interpretation® of a settlement agreement
entered into by the Clinton Administration in 1997 in
Floresv. Reno,however, the government is not allowed
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todetain anillegal juvenile, even if with the parents, for
more than 20 days. So, while waiting for this asylum
process to finish, the government is required to release
the child. Such minors are placed with other family
members or sponsors, or are placed in foster care.

The alternative is to “catch and release” the entire
family into the U.S. But, as experience has shown,
many families released into the U.S. will not show up
at their immigration court hearings and this process
only encourages more illegal immigration with chil-
dren. Thus the decision is between releasing anyone
at the border who claims asylum with a child, know-
ing that many will simply become illegal immigrants,
or hold the parents to ensure that their case is adju-
dicated while releasing the child as required by the
settlement agreement and the Ninth Circuit.b

Fixing a Broken System

Abetter third option is to fix this situation by clos-
ing and fixing various loopholes and weaknesses in
the current system that inhibit the proper enforce-
ment of U.S. immigration laws while also ensuring
that families remain together.

Senator Cruz has proposed a bill, the Protect Kids
and Parents Act (PKPA), which would do just that.
The PKPA starts by overriding the Ninth Circuit and
Flores settlement loophole and explicitly allows chil-
dren to stay with their parents in detention centers
designed for family units. The bill would also increase

the number of asylum officers, immigration judges,
and support staff significantly so that, in the long run,
these cases and other immigration cases can be more
quickly adjudicated. With the average wait time in the
immigration court increasing from 438 days to 718
days in 2018, these resources are desperately needed.
The bill by Senator Tillis, which is co-sponsored by
dozens of other Senators and has a companion bill in
the House of Representatives, includes similar provi-
sions, although it hires fewer judges and no additional
support staff or asylum officers.’

Beyond just more money for immigration courts
and detention, the PKPA would also establish a pri-
oritized schedule for asylum claims of family units.
The bill would set forth a 14-day schedule for hear-
ing and adjudicating asylum claims. Two extensions
of up to 30 days are possible if good cause is given. On
a purely logistical level, it is unclear that this time-
line will be possible but prioritizing these cases and
adding more judges will assist in moving toward this
faster timeline.

There are improvements that could be made to the
Cruz or Tillis bills. The bill by Representative Mead-
ows for example, would also close the related loop-
hole® in the 2008 William Wilberforce Trafficking
Victims Protection Reauthorization Act (TVPRA)
by allowing unaccompanied minors from countries
other than Mexico to be quickly returned to family
or social services agencies in their home countries.’
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Congress could also adjust the asylum-claim pro-
cess torequire that the “credible fear” claim be made,
and interview occur, at a consulate in Mexico.!° This

would allow the government to weed out non-credi-
ble cases before asylum seekers even arrive at the U.S.
border without having to detain anyone.

A Better Way Forward

The current problems at the U.S. border are large-
ly caused by loopholes and mistakes in existing law
that need to be rectified to both protect the vulner-
able and persecuted and prevent illegal immigration.
Congress should:

= Increase funding for immigration court judg-
es, prosecutors, and associated staff. The U.S.
immigration adjudication and court system is
falling further and further behind. More immi-
gration judges, prosecutors, and staff to assist in
immigration proceedings as well as more U.S. Cit-
izenship and Immigration Services (USCIS) asy-
lum officers are essential to enforcing U.S. immi-
gration laws in a timely and effective manner.

= Expand alternatives to detention. Many
asylum seekers or other immigrants in
deportation proceedings cannot be detained
because of resource constraints. A cost-effective
way to ensure that individuals appear at their
court hearings is through the use of various alter-
natives to detention programs, the most effective
of which involve GPS tracking anklets. Congress
should require and fund the expansion of such
alternatives to detention in addition to existing
and new family detention requirements.

= Adjust the asylum claim process. Rather
than applying for asylum at U.S. borders, asylum
seekers travelling to the U.S. southern border
should be required to first have their asylum
claims heard by a USCIS asylum officer at a U.S.
consulate in Mexico in a credible fear interview.

Credible fear interviewers should also ask the
asylum seeker why he or she did not assert asylum
in other countries, such as Mexico. Failure to ade-
quately explain the refusal to pursue asylum in
other countries should be considered in the deci-
sions of immigration officials. The Administra-
tion should also pursue safe-third-country agree-
ments with countries in Latin America requiring
asylum seekers to first pursue asylum in those
closer countries before making a claim in the U.S.
Other changes to strengthen the asylum system
can similarly improve the enforcement of immi-
gration law.

= Close loopholes. Congress should reject the
Flores settlement in order to allow accompa-
nied children to remain with their parents while
awaiting asylum adjudication or prosecution of
misdemeanor violations of immigration law. The
TVPRA of 2008 should be reformed to allow unac-
companied children from countries that are non-
contiguous with the U.S. to be quickly repatriated
to their home country.

Enforcing the Law and Keeping Families
Together

Due to loopholes in existing law, the Administra-
tion has little choice but to release an entire illegal-
immigrant family that claims asylum, or to detain
the parents and release the child. Indeed, the Presi-
dent’s executive order on this matter notes this road-
block and pursues a judicial solution. Even better
would be a legislative solution that would reform this
system more permanently and fully than a judicial
or executive decision and should be done separately
from other immigration issues.
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