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A caravan of asylum seekers recently arrived at 
the U.S. southern border. The Mexican govern-

ment stopped many of the individuals in the course 
of the journey, but news reports indicate that at least 
a hundred have made their way to northern Mexico 
with the intent of seeking asylum in the U.S.1

This case directly highlights particular weak-
nesses in U.S. asylum policies. While the U.S. should 
continue to protect individuals who have been per-
secuted in their home countries, the number of 
invalid asylum claims have been growing, especially 
at the southern border. The U.S. immigration sys-
tem is struggling to appropriately investigate and 
adjudicate asylum cases and Congress should pur-
sue reforms that serve U.S. interests by discourag-
ing illegal immigration, decreasing the burden of the 
asylum process on the U.S. immigration system, and 
better serving legitimate asylum seekers.

Asylum Basics
According to the U.S. Department of Homeland 

Security, asylum seekers must meet the same criteria 
as refugees—“a person who is unable or unwilling to 
return to his or her country of nationality because of 
persecution or a well-founded fear of persecution on 
account of race, religion, nationality, membership in 

a particular social group, or political opinion”—and is 
generally located in the U.S. or at a U.S. port of entry.2 
Asylum seekers can claim affirmative asylum—when 
an immigrant or visitor in the U.S. requests asylum 
from DHS proactively—or defensive asylum—when 
an individual claims asylum in the process of depor-
tation proceedings before an immigration judge to 
prevent her removal from the U.S.

Both affirmative claims and defensive claims 
of asylum have risen significantly. In 2016, 115,399 
affirmative asylum applications were submitted, an 
approximate increase of 100 percent from 2014 and 
the seventh consecutive year of increases.3 These 
growing number of affirmative claims of asylum 
are adjudicated by an ever-shrinking number of 
U.S. Citizenship and Immigration Services (USCIS) 
asylum officers, as these officers have increasingly 
been sent to conduct credible fear interviews. As a 
result, USCIS asylum officers are adjudicating fewer 
affirmative cases and referring fewer cases to immi-
gration judges in the U.S. Department of Justice’s 
Executive Office for Immigration Review (EOIR).4 
Defensive asylum claims also increased to 65,218 in 
2016, up from 45,770 in 2015.5

In addition, immigrants who are placed into expe-
dited removal—streamlined removal of illegal immi-
grants who have been in the U.S. for less than two 
years by immigration officers rather than immigra-
tion courts—may claim a credible fear of persecution 
to stop their removal. This claim prompts a credible 
fear interview, in which asylum officers determine if 
there is a “significant possibility” that an alien can 
establish persecution or a well-founded fear of perse-
cution before an immigration judge. If such credible 
fear is found, then the alien must make her case to 
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an immigration judge as a defensive claim to asylum. 
If credible fear is not found, she is removed. In 2008, 
DHS asylum officers referred 5,100 cases meeting this 
credible fear threshold to immigration courts but in 
2016 DHS referred almost 92,000 cases.6

The Problems with the System
The U.S. embraces the noble act of protecting 

those who face persecution. However, the current 
asylum system has several concerning features that 
call into question its effectiveness.

As asylum claims are increasing, grants of asylum 
in U.S. immigration courts have fallen, both as a per-
centage of those applying and in absolute numbers.7 
In fiscal year (FY) 2012, immigration courts approved 
56 percent of asylum claims; this number fell in each 
following year, reaching 43 percent in FY 2016. Sim-
ilarly, the total number of asylum grants fell from 
28,000 in FY 2012 to 20,455 in FY 2016. Increasing 
numbers of aliens are seeking asylum but fewer are 
judged to have a legitimate claim. As seen with the 
present caravan situation, asylum claims are over-
whelming the ability of DHS and the EOIR to process 
claims and keep track of asylum seekers, resulting in:

1.	 Overburdened immigration courts. As of 
March 2018, U.S. immigration courts faced a 
record backlog of almost 700,000 pending cas-

es.8 In 2008, the courts had 186,108 pending cases. 
The expansion has resulted in increasing wait 
times for court appearances, from an average of 
438 days (2008) to 718 days (2018).9 While asylum 
cases are not the only cases heard in immigration 
courts, the increase in claims are a major contrib-
utor to the problem.

2.	 Catch and release. With increasing numbers of 
asylum seekers and immigration court backlogs, the 
U.S. Immigration and Customs Enforcement (ICE) is 
unable to detain all illegal immigrants or even all asy-
lum seekers once they have cleared the credible fear 
interview. The result is that many will be released 
into the U.S. to await a court hearing, often at immi-
gration courts scattered across the U.S. Such release 
allows the alien to disappear from federal authorities, 
working and living in the U.S. illegally. According to 
the EOIR, of aliens not detained, 39 percent failed to 
show up to their court hearing in FY2016.10

3.	 Delayed asylum to those deserving of protec-
tion. Many asylum seekers have real claims of 
persecution, but the overwhelmed system does 
not serve them well.11

Asylum determinations and credible fear interviews 
are also subject to significant limitations that weaken 
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the ability of U.S. officials to adjudicate cases. Little 
or no evidence beyond the testimony of the asylum 
seeker is necessary to prove a claim and DHS is gener-
ally restricted from seeking information outside the 
U.S. government to verify claims.12 The influx of cases 
also forces the U.S. government to hold aliens subject 
to expedited removal in detention facilities scattered 
across the U.S., so many interviews do not happen in 
person and often not in English. These restrictions 
and complications make proper examination difficult.

Another problematic element of the current sys-
tem is that many asylum seekers at the U.S. border 
pass through other countries that provide asylum. 
Columbia,13 Costa Rica,14 Panama,15 and Mexico16 
will all provide asylum to those fleeing persecution. 
When individuals from countries around the world—
other than Mexico—claim asylum at the U.S. south-
ern border, they may have ignored their opportunity 
to claim asylum in another country first.17 Ignoring 
such opportunities for safe haven can indicate that 
economic, family, or other factors may be at work 
beyond a potentially credible asylum claim.

Protecting the Persecuted
The current asylum system can be abused and act 

as a pathway to more illegal immigration. To better 
protect the most vulnerable, Congress should:

nn Increase funding for immigration court judg-
es, prosecutors, and associated staff. The U.S. 
immigration adjudication and court system is fall-
ing further and further behind the case load from 
traditional immigration court proceedings and 

humanitarian claims such as asylum. More immi-
gration judges, prosecutors, and staff to assist in 
these proceedings as well as more USCIS asylum 
officers are essential to enforcing U.S. immigra-
tion laws in a timely and effective manner.

nn Expand alternatives to detention. Many asy-
lum seekers or other immigrants in deporta-
tion proceedings cannot be detained because 
of resource constraints. A cost-effective way to 
ensure individuals appear at their court hearings 
is through the use of various alternatives to deten-
tion programs, the most effective of which involve 
GPS tracking anklets. Congress should require and 
fund the expansion of such alternatives to deten-
tion in addition to existing detention requirements.

nn Adjust the asylum claim process. Rather than 
applying for asylum at U.S. borders, asylum seek-
ers travelling to the U.S. southern border should 
be required to first have their asylum claims 
heard by a USCIS asylum officer at a U.S. consul-
ate in Mexico in a credible fear interview. Credible 
fear interviews should also ask the asylum seeker 
why they did not assert asylum in other countries 
such as Mexico. Failure to adequately explain 
the refusal to pursue asylum in other countries 
should be considered in the decisions of immi-
gration officials. The Administration should also 
pursue safe third country agreements with coun-
tries in Latin America requiring asylum seekers 
to first pursue asylum in those closer countries 
before making a claim in the U.S.
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Fixing Asylum to Serve the Vulnerable 
and the U.S.

The U.S. faces increasing asylum claims and is 
struggling to effectively adjudicate these claims, 
bogging down the entire immigration system and 
incentivizing more illegal immigration. Reform-
ing the system will better serve the persecuted and 
America as a whole.
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