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Abstract

The U.N.’s Programme of Action to Prevent, Combat, and Eradicate the

Illicit Trade in Small Arms and Light Weapons in All Its Aspects (PoA)

is a political mechanism, which works by unanimous consensus for en-
couraging voluntary cooperation against the illicit small-arms trade. It
is a substantive failure, but that is unlikely to stop the PoA’s forthcoming

Third Review Conference from seeking to expand the PoA in unproduc-
tive ways—including by advocating an unworkable plan for the registry

of individual rounds of ammunition and supporting new technical re-
quirements for civilian firearms. If the U.S. continues to participate in

the PoA, it should send a strong delegation to the Conference to effectively

oppose theseideas. Likewise, the U.S. should staunchly reject all efforts to

transform the PoA into a treaty and not be taken in by Trojan Horse strat-
egies designed to impose constraining international norms on the U.S.

n 2001, the United Nations created the Programme of Action to

Prevent, Combat, and Eradicate the Illicit Trade in Small Arms
and Light Weapons in All Its Aspects, commonly called the Pro-
gramme of Action (PoA). The PoA is not a treaty; rather, it is a politi-
cal mechanism, which works by unanimous consensus, for encour-
aging voluntary cooperation. A meeting of the PoA results in an
outcome document or chair’s summary containing conclusions that,
if unanimously agreed, are politically—though not legally—binding
on all the participants in the PoA.

On June 18-29, 2018, the Third Review Conference (RevCon3) of
the PoA will be held in New York City. RevCon3 will likely focus on
issues raised at the Sixth Biennial Meeting of States (BMS6) of the
PoA, which was held on June 6-10, 2016. But as a Review Conference,
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KEY POINTS

m The U.N. Programme of Action
(PoA) is—and will continue to be—
lacking in substantive achieve-
ments. It would be better for the
U.S. to withdraw from the PoA
entirely—except for case-by-case
participation in meetings of techni-
cal experts on particular subjects.

= Withdrawing would be the most
effective way for the U.S. to disas-
sociate itself from whatever norms
the PoA develops—and to prevent
future progressive legal activists
who take up positions in govern-
ment from being able easily to
apply those norms inthe U.S. by
administrative fiat.

m The U.S.'s approach at the next
Review Conference should be
to ensure that the PoA requires
the U.S. to do nothing it does not
already do, does notimpede the
U.S. from doing what it wants to
do, and does not become entan-
gled with treaties or instruments
that the U.S. does not fully support.
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RevCon3 will also set the focus of the PoA and the
national and international funding that will support
it for the next six years—and is even free to change
the text of the PoA itself.

The PoA is, and will continue to be, lacking in sub-
stantive achievements. It would be better for the U.S.
to withdraw from the PoA entirely. The only reason
for the U.S. to continue to participate in it is to pre-
vent bad outcomes. If the U.S. does remain in the PoA,
it will have to work hard at RevCon3 to prevent the
ideas foreshadowed at BMS6, and by the U.N. over
the pastyears, from shaping the PoA’s agenda to 2024,
the anticipated date of the next Review Conference.

The Origin of the PoA

The PoA originated in a U.N. General Assembly
resolution in 1996 that established a Group of Gov-
ernmental Experts on small arms and light weapons.
The Group’s reports culminated in the U.N. meeting
in 2001 that created the PoA. This was a contentious
meeting that opened with a statement from John
Bolton, then U.S. Under-Secretary of State for Arms
Control and International Security Affairs. In his
statement, Bolton laid down five red lines on the PoA:

1. No constraints on legal trade and manufacturing;

2. No promoting of propaganda by the U.N. or other
related organizations;

3. No prohibition of civilian possession;

4. No limitation of the arms trade to governments;
and

5. No institutionalization of the PoA process.

The battle continued at the 2006 Review Confer-
ence, and by 2007 Bolton believed that the U.S. “had
truly outlasted the normers!”—that is, the U.N. effort
to promote gun control norms through the PoA.
Regrettably, Bolton’s optimism was premature. In
2001, as a quid pro quo for the acceptance of its other
red lines, the U.S. had agreed to the institutionaliza-
tion of the PoA—though as a political process, not as
a treaty. That has proven to be an unfortunate con-
cession, as the PoA has outlasted its U.S. critics. But
it was not the end of the story, for, after the PoA came
into being, the U.S. added two additional red lines:

6. No inclusion of ammunition in the PoA; and

7. No reopening of the text of the PoA as adopted
in 2001.

These seven red lines have continued to define U.S.
policy towards the PoA.

The Failure of the PoA

There is widespread acceptance that the PoA’s
achievements are hard to assess and at best very lim-
ited—or even non-existent. In 2008, the U.N. Secre-
tary-General stated that the PoA’s results were not

“substantive.” A 2012 survey by New Zealand’s per-
manent representative to the U.N. acknowledged
that “it is almost impossible to acquire an accurate
picture of Programme of Action implementation and
effectiveness” and that “the results of those more
limited assessments that have been undertaken have
not been encouraging.” A 2014 study by supporters
of small-arms control, “Firing Blanks: The Growing
Irrelevance of the U.N. Small Arms Process,”? con-
demned it for focusing on “peripheral issues.”

The “Chair’s Summary” of the Second Meeting
of Governmental Experts (MGE2) under the PoA in
2015 noted that “many” nations are not implement-
ing the PoA.* A report by the Small Arms Survey (a
Swiss NGO) asserted that BMS6 broke “fresh ground”
but then contradicted this claim by noting that the
PoA’s “long-standing measurement gap” means that
it impossible to know whether the PoA is actually
being implemented.® As the Survey implied, national
reporting under the PoA has declined from its 2005-
2006 high of 165 reports to a 2015-2016 total of 96
reports.® In short, even supporters of the PoA recog-
nize that it is making little to no contribution to its
supposed aim of eliminating the illicit trafficking of
small arms.

The PoA’s supporters offer a number of justifica-
tions forits failure, including the revealing claim that
the PoA excludes “references to legal gun possession
by civilians.”” In short, many PoA supporters are dis-
appointed that they have been unable to use the PoA
to promote gun control through the U.N. But in real-
ity, the problems of the PoA are inherent in the struc-
ture of the U.N. and the PoA itself. Any honest pro-
cess of assessing whether or not nations have lived
up to the commitments they have made in the PoA
would have to acknowledge that many U.N. member
nations are unwilling or unable to do so. Admitting
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this would be humiliating and embarrassing, and so
the PoA’s resort has been to blame the donor nations
for not providing enough aid.

In practice, the institutionalization of the PoA has
likely made it harder, not easier, to address the genu-
ine issues surrounding the illicit arms trade because
it has given all its participants an easy out: They can
always claim that they support the PoA. In reality,
what is lacking in this world is not commitments and
rules. It is nations with honest and competent gov-
ernments. The supposed emphasis of the PoA on the
illicit trade in firearms is meaningless: It is govern-
ments that define what is illegal, and the whole pur-
pose of the PoA is to convince them to make more
thingsillegal. The PoA is a self-licking ice cream cone
that is designed never to achieve its objective.

The Likely Emphases of the 2018 RevCon

As of mid-April 2018, only a skeleton provisional
agenda is available for RevCon3. But the results of
BMS6, and the emphases in the Secretary-Gener-
al’s 2016 report on the illicit trade in small arms and
light weapons, make it clear what RevCon3 is likely
to emphasize.

= Ammunition. There is no doubt that the Rev-
Con3 will center on ammunition. Currently, the
PoA makes only very limited mention of ammuni-
tion and imposes no obligations related to it. This
was not an accident or an oversight: The ques-
tion of including ammunition was raised in 2001,
intensively debated, and found to be impracti-
cal. Yet the U.N. Secretary-General’s 2016 report
emphasizes “the urgent need to address the issue
of ammunition along with the issue of small arms
and light weapons.”® Ammunition was also a
point of contention at BMS6, and the PoA’s advo-
cates repeatedly argue that “as a practical matter,
it is clear that, to be effective, control measures
must extend not only to weapons, but also to their
ammunition.” The U.S. is likely to come under
pressure at RevCon3 to modify the PoA to require
the marking of, and the development of the ability
to trace, pallets, boxes, or even individual rounds
of ammunition.

m Marking and control of firearms. BMS6, like
previous PoA meetings, evinced a fascination with
the marking of polymer (i.e., plastic) gun frames
and modular weapons and with the marking and

control of 3D-printed small arms. It is very likely
that these issues will return at RevCon3—and per-
haps include pressure to expand marking require-
ments to include additional parts of conventional
firearms; to require firearms owned by civilians
to include radio-frequency ID chips, GPS tracking,
or biometric technologies; or to mandate “sensi-
ble safe storage requirements” for such firearms.”®

m International assistance. This means money.
BMS6’s principal themes were “the provision of
training, equipment and the transfer of technol-
ogy” and the “adequacy, effectiveness and sus-
tainability” of international assistance." Prior to
BMS6, many recipient nations emphasized “the
importance of rendering actual and continued
unconditional and non-discriminatory assistance
to developing countries, upon their request.”'?
This is no more or less than a call for the U.S. to
serve as an ATM for incompetent, corrupt, or
criminal regimes. RevCon3 will likely follow up
these themes with demands for more money and
technical support for the many nations that have
shown no ability—and no significant desire—to
implement the commitments into which they
have freely entered through the PoA.

= Implementation synergies. One of the emerging
trends in all areas of U.N. activity on small arms
is to insist that everything is relevant to, or even
implicitin, its small-arms control programs. Thus,
the PoA supposedly has “synergies,” which are
never defined with any precision, with the U.N.’s
2030 Agenda for Sustainable Development (SDG),
the Arms Trade Treaty (ATT), the International
Small Arms Control Standards (ISACS), the U.N.
Firearms Protocol, Interpol, the World Customs
Organization, and a wide variety of other U.N.
organizations.” At RevCon3, the U.S. is likely to
come under pressure to assert that these instru-
ments and organizations are formally related or
relevant to the PoA.

What the U.S. Should Do

The U.S’s approach at RevCon3 should be to
ensure that the PoA requires the U.S. to do noth-
ing it does not already do, does not impede the U.S.
from doing what it wants to do, and does not become
entangled with treaties or instruments that the U.S.
does not fully support.
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The U.S. needs to be aware that it cannot take a
position at RevCon3 without considering the effect
this will have on the next Conference of States Par-
ties to the Arms Trade Treaty, which will be held
in August 2018, and which is the subject of a sepa-
rate paper published simultaneously with this one.
Becasue the ATT is legally binding, whereas the PoA
is merely a political instrument, it is in the U.S. inter-
est to avoid pushing issues from the PoA to the ATT,
anditis thusintheinterest of the U.S. for RevCon3 to
reach a consensus outcome—but only if that consen-
sus outcome, embodied in an agreed outcome docu-
ment, is one that the U.S. can fully support.

Guided by those broad considerations, this is the
approach the U.S. should take at RevCon3:

= Bring the strongest delegation. It would be a
false economy for the U.S. to attend RevCon3—or
any international meeting on small arms—with-
out bringing its most experienced technical advis-
ers. One of the U.S’s comparative advantages
in this realm is that, unlike most nations, it has
experts who know what they are talking about.
Leaving them at home would be an act of folly that
would create a serious risk that U.S. diplomats
would agree to changes in the PoA that they do not
understand.”

= Uphold U.S. red lines. The only reason the PoA
exists todayis that in 2001 the U.S. agreed to allow
it to continue, provided that the PoA respected
the U.S.’s red lines. The U.S. should reiterate all
seven red lines and resolutely uphold them in
their entirety.

= Block any effort to blame the illicit arms
trade on the legal U.S. ownership of firearms.
In preparation for previous PoA meetings, and
indeed at previous PoA meetings, the argument
has sometimes been advanced—for example, by
Iran—that the way to end the illicit arms trade
internationally is to require gun control in the
U.S. This is hypocritical nonsense—and a direct
violation of a U.S. red line. It must be forthright-
ly rejected and rebutted, as previous U.S. delega-
tions have done.*

= Block any change in the PoA related to ammu-
nition. As many nations are not living up to the
PoA’s current requirements, expanding them is a

bad idea: If the PoA is to accomplish anything at
all, it will only do so by focusing on a few simple

goals (such as ensuring that nations reliably mark
imported firearms), not by multiplying goals and

complicating the PoA. It is true that firearms are

useless without ammunition. But it is also true

that, without a firearm, ammunition is useless—
and while firearms are relatively permanent and

therefore easier to mark and trace, ammunition

is a consumable commodity that is much harder
to mark and trace. Adding ammunition to the PoA
would therefore serve no useful purpose. The idea

of marking and then developing the ability to trace

individual rounds is simply foolish: The resulting

database would soon have trillions of entries, and

it could only work by surveilling the purchases of
individual firearms users. The U.S. should firmly
reject all changes in this area.

There is an off-ramp for this dispute. As a result
of a U.N. General Assembly resolution adopted

in 2017, a Group of Governmental Experts (GGE)

will convene in 2020 to consider “problems aris-
ing from the accumulation of conventional ammu-
nition stockpiles in surplus, taking into account

discussionsin the open, informal consultations.”"”

The down side of this resolution is that the GGE’s

mandate has yet to be determined and will likely
not be adopted until the 2019 meeting of the U.N.
General Assembly. This GGE could yield a sen-
sible result; it could do nothing slowly; or it could,
depending on its mandate and personnel, issue a

report that causes trouble at future meetings of
the PoA or in the U.N. more broadly. But the fact

that the GGE will meet does at least give the U.S.
a good argument to use in the context of RevCon3,
which is that the PoA should not seek to include

ammunition and thereby pre-empt the action

of the General Assembly or the deliberations of
the GGE.

Block most changes in the PoA relevant to
firearms marking and control. Marking a con-
ventional firearm in more places is not better—it
is simply more confusing. The supposedly new
challenges of modular firearms do not exist: Mod-
ular firearms are as old as Samuel Colt’s revolv-
ers. Polymer frames do pose some technical chal-
lenges for marking, but in practice, they have not
decreased the effectiveness of tracing programs.
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3D-printed firearms are exceptionally rare and
areraised asasubjectonlyto allowthe PoAtoavoid
more serious issues and because China wants U.N.
approval to impose government controls on 3D
printers.’® Tracking individual firearms with GPS
or by other means is completely unacceptable.
The U.S. should point out that there are no high-
tech, magic-bullet solutions to the problems of
illicit arms trafficking. It should reject all changes
in these areas except on the marking of polymer
frames, where the U.S. should only accept change
if the PoA is willing to be entirely guided by U.S.
technical and industry advice."”

= Block any efforts to justify U.N. or govern-
ment propaganda. The Chair’s Summary of
MGE2 referred to the supposed need to promote
“a culture of peace,” which is code for government
propaganda and censorship. Any such language
is a direct violation of a U.S. red line and must be
firmly rejected.

= Block mandatory assistance through the U.N.
The U.S. is a generous provider of aid, on a bilat-
eral basis, to nations that wish to improve their
ability to mark and trace firearms. These pro-
grams serve U.S. interests by, for example, mak-
ing it harder for corrupt officials in other nations
to divert U.S.-origin firearms to terrorists, insur-
gents, or criminals without being detected. The
U.S. should, however, oppose any attempt to for-
malize or expand such assistance as a mandatory
part of the PoA.2°

= Block extraneous mentions of gender. The
PoA, and other U.N. small-arms initiatives, have
in recent years becoming increasingly gender con-
scious. It is not uncommon for speakers at the PoA
torefer—without any evidence—to the special and
unique knowledge of small arms that women sup-
posedly possess. The draft outcome document for
BMS6 asserted that the PoA needed to “foster the
creation of alternative livelihoods for young men,”
an utterly unsuitable subject for the U.N. and its
small-arms process.”» The ATT even draws an
explicit link between gender-based violence and
the international arms trade.?? These sound like
feminist arguments for women’s rights, but they
are predicated on the assumption that women are
inherently weak and eternally victims. The real

3

point of these arguments is to lay the groundwork
for the claim that gun control is a human right
because of the supposed fact that women suffer
more from firearms violence than do men.? But
the illicit arms trade is not a problem for women:
It is a problem for people. The U.S. should there-
fore seek to minimize, and preferably eliminate,
any references to gender.

Reject any effort to transform the PoA into

a treaty. In past years, U.N. and national offi-
cials regularly have called for the PoA to be trans-
formed into a legally binding treaty.?* These calls

have faded as the ATT has absorbed more atten-
tion, but as the ATT itself is failing, it is possible

that focus will shift back to turning the PoAinto a

treaty. If the PoA were to become a treaty, all of its

existing flaws would become much more danger-
ous. The U.S. should staunchly reject all efforts to

transform the PoA into a treaty.

Reject any changes in the PoA itself. The
text of the PoA was agreed upon by consensus. It
should not be altered or amended in any way. If
any nation argues that changes would improve
the PoA, the U.S. response should be a straightfor-
ward refusal to consider any changes at all until
the nations of the world comply in full with all the
political commitments they have already accept-
ed through the PoA—as it stands.

Block any effort to harmonize end use/end
user certificates. The U.N. has argued that one
way to help control theillicit trade in small arms is
for the world to negotiate a harmonized end-user
certificate, a document that provides informa-
tion on the recipient of imported arms and which
is intended to prevent the diversion of arms from
legal to illicit channels. Because of its federal sys-
tem, and because it would be an invasion of indi-
vidual privacy to do so, the U.S. cannot and does
not provide the identity of the final individual end
user of imported firearms. The U.S. should uphold
this policy—and should therefore reject any effort
to promote the negotiation of a harmonized end-
user certificate through the PoA.*

Keep the PoA separate from other instru-
ments. The PoA is mostly an irrelevant waste of
time, but in its current form, and on its own, it
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poses no fundamental threat to U.S. interests.
The International Tracing Instrument (ITI),
negotiated under the PoA, though not part of it,
is even modestly useful. But the more the PoA
intertwines with the SDG, the ATT, and ISACS,
in particular, the more the PoA becomes legally
binding (in the case of the ATT); contaminated
with gun-control norms (ISACS); or part of the
U.N’s elephantine and unproductive develop-
ment agenda (the SDG).?* Not for nothing does
Germany refer to the results of the PoA’s meet-
ings as its acquis—the European Union’s term of
art for the legally binding totality of all its laws,
decisions, and directives.?” The U.S. should reject
any effort to mention or proclaim the existence of
“synergies” with the ATT or ISACS, and it should
strongly oppose, and seek to minimize, any men-
tion of the SDGs.?®

= Do not be afraid to break consensus. The PoA
isbased on consensus, which means that even one
nation can block changes to the PoA by objecting
to them. The U.S. should not be afraid to break
consensusifthe PoA goes anywhere unacceptable.

Conclusion

Over the coming months, a draft outcome docu-
ment for RevCon3 will begin to circulate. The U.S.
must be forthright in reacting to this draft and in
asserting its own views. The U.S. Mission to the U.N.,
to which the U.S. delegation to RevCon3 will report,
must work with the delegation to build support for
U.S. positions in the U.N. The U.S. has already made
a good start by submitting an excellent working
paper in advance of RevCon3 pointing out that bet-
ter meetings, not more meetings, are needed and
that RevCon3 should not add “new commitments to
alist of those that remain unimplemented.”?

Finally, the U.S. must prepare as best it can for sur-
prises. BMS6 tasked the U.N. Secretariat with pro-
ducing a report examining “implementation trends,
challenges and opportunities relating to” the PoA and
ITI for presentation at RevCon3.?®* With U.N. Secre-
tary-General Antonio Guterres reportedly planning
a major push for “disarmament talks covering every-
thing from nuclear and cyber war to small arms,” this
report has the potential to affect the outcome of Rev-
Con3. The U.S. would be wise to seek to shape the
report before it is presented in June.*

The only reason for the U.S. to remain involved
in the PoA is on the theory that, by doing so, it can
prevent bad things from happening. The problem
with this theory is that, while the PoA has accom-
plished little of substance, it seeks, with its emphasis
on “synergies,” to create norms that are intended to
enmesh and bind all its members—especially the U.S.
Progressive American legal activists openly admit
that this is their strategy. Harold Koh, a former Dean
of Yale Law School and a former State Department
Legal Adviser, has stated that he views the creation
of these so-called norms as part of a transnational
legal process that is intended to “rope-a-dope” any-
one in the United States who opposes progressive
views—that this is a progressive “counter-strategy,”
and that, “as a government official, [he] tried to apply
it from within.”*?

As Koh acknowledges, this strategy is not about
law as a set of objective rules: It is about using law to
achieve explicitly political goals. Today, for example,
itfocuses on “forcing Trump to punch himself out by
expanding energy and capital on initiatives that do
not advance his or his party’s chances at reelection.’
Rarely has any progressive legal activist—and for-
mer senior government official—stated more clearly
that, for progressives, the purpose of international
law is to advance objectives not sanctioned by, or
even opposed by, the democratic U.S. political pro-
cess and its elected leaders.

Reiterating and upholding U.S. red lines is a nec-
essary, but only a partial, defense against this so-
called counter-strategy. It would be better if the U.S.
had never allowed the PoA to come into existence,
and it would be preferable for the U.S. to withdraw
from the PoA entirely, except for case-by-case par-
ticipation in meetings of technical experts on par-
ticular subjects. This is the most effective way for
the U.S. to disassociate itself from whatever norms
the PoA develops—and to prevent future progressive
legal activists who take up positions in government
from being able easily to apply those norms in the
U.S. by administrative fiat. But if the U.S. is to par-
ticipate in the PoA, and attend RevCon3, it must do
so with open eyes and a clear voice.

—Ted R. Bromund, PhD, is Senior Research
Fellow in Anglo-American Relations in the Margaret
Thatcher Center for Freedom, of the Kathryn and
Shelby Cullom Davis Institute for National Security
and Foreign Policy, at The Heritage Foundation.
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