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Abstract

Obamacare became law in 2010 as a result of the Patient Protection
and Affordable Care Act, and it appeared that the PPACA’s constitutionality was settled by the 2012 decision of the Supreme Court of the
United States in NFIB v. Sebelius, in which the Court held that Congress had the authority to enact a critical feature of the scheme: the
“individual mandate,” which required that parties must purchase
health coverage with certain essential features or pay a tax under
Congress’s taxing power. But because Congress effectively eliminated the individual mandate tax in the Tax Cuts and Jobs Act of 2017,
the PPACA can no longer be justified under Congress’s power to tax,
and its constitutionality is once again in doubt.
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he constitutionality of the Patient Protection and Affordable
Care Act (PPACA),1 colloquially known as “Obamacare,” has
“come around again.”2 Challenged once the act was signed into
law on the ground that the statute exceeded Congress’s power to
regulate interstate commerce, Obamacare survived because the
Supreme Court of the United States concluded in NFIB v. Sebelius3 that it was a lawful exercise of Congress’s taxing power. The
wisdom and fiscal integrity of Obamacare have remained vigorously contested topics of public discussion since the Supreme
Court’s 2012 decision, but the constitutionality of the PPACA
appeared settled.
Yet what the Supreme Court settled in 2012 Congress unsettled
in 2017 when it passed the Tax Cuts and Jobs Act.4 That new law
eliminated the tax on which the Supreme Court had relied when
it upheld Obamacare under Congress’s authority to impose taxes.5
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The Supreme Court’s 2012 decision in NFIB v. Sebelius upheld the
constitutionality of the Patient
Protection and Affordable Care
Act, but the wisdom and fiscal
integrity of the law continue to be
vigorously contested.
What the Supreme Court settled
in 2012 Congress unsettled in
2017 when it passed the Tax Cuts
and Jobs Act, which eliminated
the tax on which the Supreme
Court had relied when it upheld
Obamacare under Congress’s
authority to impose taxes.
The result was to remove the only
justification that the Court found
available to uphold Obamacare.
Defenders of the PPACA can and
will renew their argument that the
act can be upheld by relying on
Congress’s authority to regulate
the operation of the health insurance market.
Whether that strategy will prevail
is uncertain; what is certain is that
the Supreme Court will again have
to decide the constitutionality of
the PPACA.

LEGAL MEMORANDUM | NO. 230
March 20, 2018

The result was to remove the only justification
that the Court found available to uphold President
Barack Obama’s health care reform. Defenders
of the PPACA can and will renew their argument
that the act can be upheld by relying on Congress’s
authority to regulate the operation of the health
insurance market. It is uncertain—in fact, unlikely—that that strategy will prevail. What is certain
is that the Supreme Court will again have to decide
the constitutionality of the PPACA.

The Constitutionality of Obamacare:
Part One

From the moment that the legislation creating
Obamacare was proposed, it has been a subject of
numerous—and heated—political brawls on Capitol
Hill and even more numerous public policy debates
in the private sector. After all, the American health
insurance system is responsible for perhaps 20 percent of the gross domestic product, and the PPACA
sought to make the most fundamental, systematic revision of that system that the nation had witnessed since the adoption of Medicaid and Medicare
in the 1960s. Reducing the number of uninsured
Americans, making health insurance “portable” so
that a person could transfer his insurance plan from
one job to another, and reducing the cost of coverage—those goals and others had been the dream of
reformers for 50 years. Early in his presidency, Bill
Clinton tried to persuade Congress to enact a comprehensive health care reform package colloquially
known as “Hillarycare” because he delegated to his
wife the responsibility to formulate the package and
persuade Congress to enact it. Hillarycare crashed
and burned, however, and Clinton did not attempt to
resurrect that proposal during the remainder of his
time in office.
But hope springs eternal,6 and President Obama
made passage of comprehensive health care reform
a goal of his first term. Taking advantage of the budget reconciliation process, which enables a Senate
majority to avoid a filibuster and pass legislation by
a simple majority, President Obama pushed through
the Senate a bill intended (among other things) to
increase the number of people covered by health
insurance and deny insurance companies the ability
to decline coverage for a preexisting illness or injury. To fund the new scheme, the legislation required
parties to obtain health insurance and pay for certain conditions (such as obstetrical services) that


many parties would never need (such as men). Anyone who failed to obtain health insurance with certain minimum requirements would be subject to a
penalty to be imposed by the Internal Revenue Service. The requirement that most Americans must
purchase health insurance came to be known as the
“individual mandate.”7
As soon as President Obama signed the PPACA
into law in 2010, the debate shifted from the wisdom
of Obamacare to its constitutionality. The gravamen of the argument that the PPACA was unconstitutional was novel but straightforward: The statute
exceeded Congress’s authority under the Commerce
Clause of the Constitution8 because the clause
enables Congress to “regulate” commerce, not to
“create” it. Since an individual has the freedom to
decide whether or not to purchase insurance, Congress cannot order people to buy health coverage so
that it can then regulate those transactions. Otherwise, there is no limit to Congress’s commercial regulatory authority.9
The argument in defense of Obamacare’s constitutionality was also straightforward: The health
insurance market is a major sector of the national
economy, and Congress can regulate how that market operates. To ensure that parties are not denied
coverage due to a preexisting condition or for some
other reason, Congress prohibited insurance companies from refusing coverage to someone who was
already ill or injured and from charging that person more than they would charge someone who was
healthy and fit. To pay for those provisions, Congress
needed to require everyone to participate in the new
program. By forcing people in good medical condition to buy health insurance, insurance companies
could use the profit they make from those parties
(since their premiums will exceed their expenses) to
underwrite the cost of paying for treatment of the
sick or injured.10
The Obama Administration also defended the
PPACA as a lawful exercise of Congress’s authority under the Taxing and Spending Clause.11 The
government’s reliance on Congress’s taxing power
was clearly a fallback argument: the Administration’s last battlement if the challengers overcame its
Commerce Clause defense.12 Obamacare’s challengers replied that the penalty for failing to purchase
health coverage was more akin to a fine than a tax
and therefore could not be defended under the Taxing and Spending Clause.
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Litigation over the constitutionality of the PPACA
quickly reached the Supreme Court, which resolved
the matter only two years after the act became law.
In NFIB v. Sebelius, the Court upheld the constitutionality of the PPACA by a 5–4 vote. The Court’s
disposition of the case, while not unique, was certainly unusual.
To start with, there was no majority opinion.
There were two separate majorities, one on the
constitutionality of the PPACA under the Commerce Clause and the other resolving that issue
under the Taxing and Spending Clause. Moreover,
those majorities existed only by cobbling together
the votes of individual justices spread across several opinions, one of which was a dissent by four
members of the Court. Five justices (Chief Justice
John Roberts and Associate Justices Antonin Scalia, Anthony Kennedy, Clarence Thomas, and Samuel Alito) agreed with the challengers that Congress
lacked the authority under the Commerce Clause to
adopt the PPACA.13 But a different combination of
five justices (Chief Justice John Roberts and Associate Justices Ruth Bader Ginsburg, Stephen Breyer,
Sonia Sotomayor, and Elena Kagan) concluded held
that the PPACA was constitutional, albeit for different reasons.14 The four associate justices relied on
the Commerce Clause, while Chief Justice Roberts,
who cast the deciding vote, rested on the Taxing and
Spending Clause. The Chief Justice found it irrelevant that Congress eschewed labeling or justifying
the penalty for not purchasing an insurance policy
as a “tax,” because it was, he said, for the Court to
decide whether the penalty was a tax. The penalty
for noncompliance with the individual mandate was
a tax, he decided, because it raised revenue and sufficiently resembled a tax that it could properly be
labeled as such.15
While there was discord in the rationales offered
for sustaining the PPACA, there was no doubt that
the act had been upheld over the Commerce Clause
and Taxing and Spending Clause challenges that had
been raised against it. The result was that the PPACA
survived because there was majority of justices who
voted for that result—even though a different majority rejected the basis on which Congress had relied
in passing it.16 Nonetheless, the constitutionality of
the PPACA had been settled.
Then the Tax Cuts and Jobs Act of 2017 became
law. That is when, for purposes of constitutional law,
the PPACA again got interesting.17

The Constitutionality of Obamacare:
Part Deux18

The NFIB case did not end the controversy over
the merits of Obamacare. The debate just shifted
again, from the constitutionality of the PPACA to
Obamacare’s fiscal viability. There has been considerable controversy over the issue of whether Obamacare will inevitably fail.19 A combination of three factors, some argue, appears to guarantee that outcome:
Not enough individuals have purchased qualified
health care insurance to pay for the cost of the health
care guarantees that the act imposes on insurers; the
federal government has declined to offset the inevitable losses that insurance companies have suffered
due to that insufficient enrollment; and insurance
companies, now hemorrhaging money, have dropped
out as providers.20 The issue has become, so to speak,
whether to “end it or amend it”—that is, whether to
repeal the PPACA and start over or revise its provisions to make it fiscally viable.21 The constitutionality
of the PPACA has not entered into that discussion.
The Tax Cuts and Jobs Act of 2017 changed all
that. The act was designed to revise the tax code so
that domestic businesses could hire more Americans, increase the salaries of current employees,
or both. The act sought to achieve those results by
(among other things) reducing the corporate income
tax and encouraging businesses to return to the
United States cash that they had placed in banks
overseas. An additional provision repealed the tax
penalties imposed by the PPACA on individuals who
failed to purchase health insurance in compliance
with the act.22 That last provision had been a part of
various post-2010 Republican efforts to repeal that
law. It was added to the tax bill late during the debate,
perhaps on the ground that it would leave additional
money in the hands of taxpayers or perhaps as a sop
to parties who wanted to see the PPACA repealed in
its entirety but could not muster the necessary votes.
Ironically, the repeal of the individual mandate
noncompliance penalty effectively took away the
only basis on which the Supreme Court had upheld
the constitutionality of the PPACA in NFIB v. Sebelius. At a minimum, there is a serious argument to
that effect.23 The result is that The Constitutionality
of Obamacare: Part Deux is about to begin.

Where Do We Go from Here?

What, then, should be the proper response to the
argument that the 2017 tax law rendered the PPACA
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unconstitutional? Should Congress answer that
question? If so, and if Congress agrees, should Congress act as if the PPACA no longer exists? Should the
states? How about private parties? Or should one of
those three parties ask the federal courts to resolve
the matter? If so, which one? Should one or more parties file a lawsuit in federal district court and ask that
judge to resolve the question whether the PPACA is
constitutional given the effect that the Tax Cuts and
Jobs Act of 2017 has on that law? Or should someone
just ask the Supreme Court to answer the question
under the theory that the case will get there eventually, so why not cut out the middleman?
It turns out that different states have taken different paths in this regard. One state, Idaho, made an
untraditional choice. Texas (joined by other states)
took the path that is ordinarily followed. This section will explain what they did and why the choice
that Texas made is the wise one.
Idaho’s Choice: Disregard the PPACA. The
PPACA imposes various requirements on health
care plans. For example, an insurance plan must
force a 27-year-old single male to pay for obstetrical
and maternity coverage even though he is biologically incapable of taking advantage of such treatment. The result is to force up the cost of health
insurance. The federal government subsidizes the
health care costs of the poor but not the middle
class, which gets squeezed by spiraling premium
increases. Some members of the middle class have
decided to tighten their belts and pay the increases
with money that they would have spent elsewhere.
Others have decided to forego insurance, pay the
PPACA penalty, and sign up for Obamacare if they
later become sick or injured.
Recently, Idaho decided to address that problem
in an unusual way. As one journal put it, “Idaho is
dealing with Obamacare by just blowing it off.”24 On
January 5, 2018, Idaho Governor Butch Otter issued
an executive order authorizing the state insurance
department to approve non-Obamacare-compliant
health insurance for Idaho, and the state insurance
department later issued a bulletin explaining what
options would be available for residents.25 There
will still be one plan that complies with the PPACA,
but the other plans can experiment with “creative
options” to supply health coverage. In layman’s
terms, Idaho will allow health insurance companies
to ignore the PPACA as long as there is a fig leaf available that allows one of the state’s lawyers to argue


in court that every Idahoan can still buy an Obamacare plan.
That type of creativity, however, will not fly. The
PPACA does not make compliance optional. If it did,
there would have been no reason to adopt the statute
in the first place. States could always authorize insurance companies to create plans that force consumers
to purchase expensive coverage they do not need. The
problem, of course, is that as long as consumers have
any choice in the matter, they will not purchase those
plans. Obamacare could not have even a remote hope
of working unless its requirements were mandatory.
All of which creates a problem for Idaho.
Under the Article VI Supremacy Clause, federal
law supersedes contrary state law.26 The Supreme
Court takes that clause quite seriously, especially
when the Court itself has adopted the relevant law. A
few years ago, the Court summarily reversed a decision of the supreme court of one of Idaho’s neighbors
when that court decided that the U.S. Supreme Court
either did not mean what it said or was just wrong. In
Citizens United v. FEC,27 the U.S. Supreme Court held
that the First Amendment Free Speech Clause does
not allow a legislature to prevent a private party from
spending its own funds to criticize a candidate in an
election campaign. A year later, in Western Tradition
Partnership, Inc. v. Attorney General,28 the Montana
Supreme Court upheld over a Free Speech challenge
a state campaign finance law that was not materially different from the one that the U.S. Supreme
Court held unconstitutional in Citizens United. On
review of the Montana Supreme Court’s decision, the
U.S. Supreme Court summarily reversed the state
court’s judgment.
In a per curiam decision entitled American Tradition Partnership, Inc. v. Bullock,29 the U.S. Supreme
Court could barely conceal its anger at Montana’s
refusal to acknowledge that the Citizens United ruling was binding law. The Court’s decision in American
Tradition Partnership, in its entirety, reads as follows:
A Montana state law provides that a “corporation may not make…an expenditure in connection with a candidate or a political committee
that supports or opposes a candidate or a political party.” Mont. Code Ann. § 13–35–227(1) (2011).
The Montana Supreme Court rejected petitioners’
claim that this statute violates the First Amendment. 2011 MT 328, 363 Mont. 220, 271 P.3d 1. In
Citizens United v. Federal Election Comm’n, 558
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U.S., 310 (2010), this Court struck down a similar federal law, holding that “political speech
does not lose First Amendment protection simply because its source is a corporation.” Id., at 342
(internal quotation marks omitted). The question
presented in this case is whether the holding of
Citizens United applies to the Montana state law.
There can be no serious doubt that it does. See U.S.
Const., Art. VI, cl. 2. Montana’s arguments in support of the judgment below either were already
rejected in Citizens United, or fail to meaningfully
distinguish that case.
The petition for certiorari is granted. The judgment of the Supreme Court of Montana is reversed.
It is so ordered.30

That is Supreme Court-speak. It is a nice—but
unmistakably clear, firm, and resolute—way of telling a lower court that, like Horton the Elephant, the
Court meant what it said and said what it meant.31
The Court decided the case without hearing oral
argument, a practice that the Court reserves for
instances in which the lower court was clearly wrong.
The Court also used almost as few words as possible
to tell the Montana Supreme Court that its rationale
was frivolous and its action defiant. The only way that
the Court could have shortened its opinion would
have been simply to write “Very funny” or “Nice
try.” For nonlawyers, think of what happens in the
NBA when someone rejects a shot by slapping it far
out into the seats or by slamming it against the backboard. The Supreme Court sent Montana the same
message. Either way, the Court’s message could not
have been clearer than if it had given the Montana
chief justice (who wrote that court’s majority opinion) a dime and told him to tell his mother that there
was serious doubt about his becoming a lawyer.32
The result is that Idaho Governor Otter’s executive order is destined for a short half-life. His order
is begging for the American Tradition Partnership
treatment if a case could be brought in court. Showing such a lack of regard for the U.S. Supreme Court
may make for great in-state politics, but in terms
of accomplishing what the governor wants to do, it
won’t get an elected official very far. The Supreme
Court justices may not be the most important and
powerful people in Washington, but they think they
are. It is unwise to proceed on any other assumption.

Fortunately for Idaho, the Trump Administration
intervened before the federal courts could publicly
rebuke the state. On March 8, Seema Verma, Administrator of the Centers for Medicare and Medicaid
Services, told Governor Otter that Idaho’s proposal
violated the PPACA and urged the governor to abandon his plan.33 That was savvy advice.
Texas’s Choice: Litigate the Constitutionality
of the PPACA. Texas, by contrast, went about getting
this issue resolved in the standard and proper manner. Late in February 2018, joined by other states and
governors, Texas filed suit in federal district court in
Fort Worth asking the court to issue a declaratory
judgment that, effective January 1, 2019, the PPACA
will no longer be constitutional and an injunction
preventing the federal government from enforcing
the act.34 The complaint explains in detail why Texas
believes that the individual mandate is critical to the
operation of the PPACA and why, once the tax for noncompliance with the mandate goes out of effect, the
act cannot be justified under the Taxing and Spending Clause because, quite simply, the penalty will no
longer be a “tax.” By so doing, Texas has recognized
that willfully disregarding what the U.S. Supreme
Court held in NFIB v. Sebelius is not only unjustifiable as a matter of law, but also wacky as a prudential
matter. By demonstrating their respect for the legal
process, the plaintiffs enhance their prospects for
being successful on the merits of their claims.
Remember the outcome in the NFIB case. Technically speaking, a majority of the Court upheld the
constitutionality of the PPACA because there were
five votes to support a judgment to that effect. To be
sure, the five votes were spread out over two different
opinions, and the five disagreed over the rationale for
their votes, but there were still five votes to uphold
the constitutionality of the PPACA. That is the starting point for any further litigation.

The Next Steps

The federal government has not yet answered the
Texas complaint, so we do not know how that case will
play out in district court. One possibility would be for
the government to agree with the plaintiffs that the
PPACA is unconstitutional but urge the district court
to enter judgment against them. The argument would
be that the plaintiffs are right on the merits of their
argument, but the Supreme Court upheld the constitutionality of the PPACA, and only the Supreme Court
can overrule one of its precedents.35
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That is the sensible approach to follow in this
case. Neither district court nor circuit court judges
should take it upon themselves to set aside a judgment
entered by the Supreme Court on the basis of nose
counting. The Supreme Court upheld the PPACA, and
that should be sufficient. Besides, one of the four dissenters in the NFIB case, Justice Scalia, died after
that decision, and his replacement, Justice Neil Gorsuch, has not yet voted on this issue. Finally, it might
turn out that one or more of the other three remaining dissenters in that case (Justices Kennedy, Thomas,
or Alito) could change his vote because of the reliance
interests that have developed in the interim, because
the individual mandate can be severed from the
remainder of the PPACA,36 or for some other reason.
Just as it is unwise to count chickens before they are
hatched, it is presumptuous for lower court judges to
count Supreme Court justices before they have voted.
There is one related point that could be made. It is
uncommon but not extraordinary to see the Supreme
Court decide a case without a majority opinion.
NFIB v. Sebelius is not the only example.37 When that
happens, the lack of a majority opinion makes it difficult for the lower courts and lawyers to identify the
holding. That scenario has occurred with sufficient
regularity that the Supreme Court has even adopted
a rule of—for lack of a better term—“decision interpretation” to advise the lower courts and counsel
how to construe such a decision. In Marks v. United
States,38 the Supreme Court explained that in cases
where there is no majority opinion, the narrowest
opinion by a justice in the majority should be treated
as the rule of decision.39
Sometimes that approach is useful, but not always.
For example, in Freeman v. United States,40 the Court
split 4–1–4. Under Marks, the rationale adopted by
the concurring justice, Sonia Sotomayor, would be
deemed the rule of decision, but the other eight justices rejected her rationale, leaving her on the short
end of an 8–1 vote. Marks did not say what to do in
such a case; it is far from obvious, and the Freeman
case is quite similar to NFIB v. Sebelius. The Court
will hear argument later this term in a case dealing
with the Marks rule. Perhaps that case will provide
some clarity on what to do in cases like this one.41 If
it does, the district court in Texas’s case might feel
emboldened to decide the merits of Texas’s claims.
Given the stakes, however, the prudent course would
still be to let the Supreme Court itself decide whether NFIB v. Sebelius is controlling.

To be sure, there is a good reason to act expeditiously. The individual mandate penalty flies away on January 1, 2019, so the Supreme Court will want to resolve
this matter before then, especially because it is the
only court that can truly do so. But there are options
available. There are no factual issues in dispute; the
issue is a matter of law. Accordingly, no discovery or
trial is necessary. The district court can decide the
case based on the trial briefs filed by the parties, and
the court can order the parties to file their opening and
reply briefs quickly and simultaneously. Once the district court enters its judgment, the case will move to
the U.S. Court of Appeals for the Fifth Circuit, which
can also direct the parties to file their briefs with dispatch. Once that court issues its judgment, one or more
parties can petition the Supreme Court for review.
Alternatively, once the appeal has been lodged in
the circuit court, one or both parties can file a petition for a writ of certiorari before judgment to leap
frog over the circuit court and go directly to the high
court. The Supreme Court does not often grant such
petitions42—it prefers to have at least one circuit
court decide an issue before taking it up—but the
Court does so every now and then, especially when
the issue is as important as this one and speed is of
the essence.43 This might be another good occasion
for the Court to do so.

Conclusion

Fans of Warner Brothers cartoons are familiar
with Road Runner and his nemesis Wile E. Coyote. In
his always-futile efforts to catch Road Runner, Wile
E. often finds himself racing off a cliff with only thin
air to support him. Unable to run without ground
under his feet regardless of how fast he churns his
legs, Wile E. always winds up going “Splat!” at the
bottom of the canyon below.
Congress’s decision to repeal the tax that served
as the ground on which the Supreme Court upheld
the PPACA likely puts that statute in the same position. Without the tax revenues that the PPACA generated whenever someone did not comply with the
individual mandate, the mandate is no longer a
tax. Otherwise, every command could be deemed a
tax, and the other, specific, limited grants of power
to Congress in Article I would become superfluous.
Indeed, without that penalty, the individual mandate itself is not a law; it is merely a polite request.
Whatever the merits of Chief Justice Roberts’
conclusion in 2012 that the individual mandate
6
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penalty was a “tax,” beginning in 2019, the PPACA
will no longer generate the money that is the sine
qua non of a tax. Accordingly, in all likelihood, the
result of the Tax Cuts and Jobs Act will be to put the
PPACA in the same predicament in which Wile E.
Coyote regularly finds himself: going down.
—Paul J. Larkin, Jr., is Senior Legal Research
Fellow in the Edwin Meese III Center for Legal and
Judicial Studies, of the Institute for Constitutional
Government, at The Heritage Foundation.
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Appendix
The Tax Cuts and Jobs Act of 2017, Pub. L. No.
115-97, Tit. I, Subtit. A, Pt. VIII, § 11081 (2017), provides as follows:
PART VIII—INDIVIDUAL MANDATE
SEC. 11081. ELIMINATION OF SHARED
RESPONSIBILITY PAYMENT FOR INDIVIDUALS FAILING TO MAINTAIN MINIMUM
ESSENTIAL COVERAGE.
(a) In general.—Section 5000A(c) [of Title
26] is amended—
(1) in paragraph (2)(B)(iii), by striking “2.5
percent” and inserting “Zero percent”, and
(2) in paragraph (3)—
(A) by striking “$695” in subparagraph
(A) and inserting “$0”, and
(B) by striking subparagraph (D).
(b) Effective date.—The amendments
made by this section shall apply to months
beginning after December 31, 2018.
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