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Abstract

In March, the U.S. Supreme Court will hear a case regarding whether

the State of California can force pro-life pregnancy centers to adver-
tise the state’s free or low-cost abortion program. These centers ar-
gue that requiring them to communicate a message they find mor-
ally objectionable—and which contradicts the work they do—violates

their freedom of speech. The Supreme Court has previously acknowl-
edged that the freedom of speech includes the right not to speak. Now

the Justices will consider whether California’s law meets the high

burden set for state restrictions of speech.

Introduction

On March 20, 2018, the Supreme Court will hear a case dealing
with whether the State of California can force pro-life pregnancy
centers to advertise the state’s free or low-cost abortion program.
These centers argue that requiring them to communicate a mes-
sage they find morally objectionable—and which contradicts the
work they do—violates their freedom of speech. California’s law
mandates that centers prominently post signs in their waiting
rooms, making the state’s message one of the first things women
see upon entering—and undermining the centers’ message that
they hope to convey to women who are oftentimes vulnerable and
afraid. The centers challenged this regulation in court, and the
appeals court decided that since this involves regulation of “pro-
fessional speech” (a category the Supreme Court has never recog-
nized), the centers’ speech is entitled to less protection under the
First Amendment. The Court has, however, acknowledged that the
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KEY POINTS

m The U.S. Supreme Court will soon
hear a case regarding whether the
State of California can force pro-
life pregnancy centers to adver-
tise the state's free or low-cost
abortion program.

m The Supreme Court has long
recognized that the First Amend-
ment protects the freedom not
to speak.

m California's free speech violation
is particularly egregious because
the forced speech contradicts
these centers' very reason
for existing.

m While the Justices will be focused
on levels of scrutiny and various
First Amendment doctrines, at
the heart of this case is the ability
to speak one's mind on anissue
of national importance: the right
to life.

m The State of California is entitled
to take a position on abortion, but
it cannot force others to agree
with it and speak its message.
Yet that is exactly what the Ninth
Circuit's ruling allows.
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freedom of speech includes the right not to speak.
Now, the Justices of the Supreme Court will consid-
er whether California’s law meets the high burden
set for state restrictions of speech.

Pro-Life Pregnancy Centers: A Primer

Pro-life pregnancy centers are entities that pro-
vide support to women who are facing a difficult or
unplanned pregnancy and seek to provide women
with the support they need to give their children
the gift of life. From medical care, pregnancy tests,
ultrasounds, parenting classes, material resources,
assistance navigating public health programs, adop-
tion support, and counseling, the range of services
varies from center to center. These centers are life
affirming and often faith-based; they do not provide
or refer for abortions.

According to a Charlotte Lozier Institute report,
2016 data indicates that there are more than 2,700
centers across the country, and 1,661 of those loca-
tions offer free ultrasounds, 557 offer sexually trans-
mitted disease testing (with 400 of those locations
offering on-site treatment), and there are 100 mobile
ultrasound units that can provide services to women
at even more locations. Nine out of 10 workers at
pregnancy centers are volunteers.!

In at least 20 states, health departments refer
women to these centers. Though they can receive
funding from government sources, such as state
Temporary Assistance for Needy Families funds,
grants, and “Choose Life” license plates,? the over-
whelming majority of funding for pregnancy centers
comes from community support and private dollars
rather than public funding.

California’s FACT Act and Abortion
Policy

In 2015, the state of California enacted Assem-
bly Bill 775, the Reproductive Freedom, Account-
ability, Comprehensive Care, and Transparency
(FACT) Act. The bill requires state-licensed preg-
nancy centers, which provide medical services such
as ultrasound examinations, health provider con-
sultations, and medical referrals, to instruct women
on how to receive “free or low-cost access to...abor-
tion” in direct contradiction of their mission of pro-
viding compassionate alternatives to abortion. Fail-
ure to comply carries the threat of a civil penalty of
$500 for a first offense and $1,000 for each subse-
quent offense.

Additionally, the law requires unlicensed centers
that provide nonmedical services such as counseling,
education, maternity clothes, and baby supplies to
post extensive disclaimers in as many as 13 languag-
es that they are not a licensed medical center. These
notices must be posted on-site as well as online and
in print and digital advertisements.* The promi-
nence and size of the disclaimer—in addition to being
compelled speech—is so voluminous that it detracts
from a pregnancy center’s primary message and is so
extensive that advertisements are cost prohibitive.

The FACT Act was passed in the months fol-
lowing the Center for Medical Progress’s release of
disturbing videos showing abortion industry rep-
resentatives—many of them from California—dis-
cussing the harvesting and transfer of fetal body
parts. Unlike states such as Indiana* and Texas®
and the U.S. House Select Investigative Panel of the
Energy and Commerce Committee® that responded
to these explosive videos by investigating potential
violations of the law, the State of California doubled
down by bringing charges against the Center for
Medical Progress’s president and passing the FACT
Act, forcing pro-life pregnancy centers to advertise
the state’s free or low-cost abortion program.

A look at the numbers shows that, sadly, Cali-
fornia is leading the nation in abortions.” Planned
Parenthood’s former research arm, the Guttm-
acher Institute, reports that in 2014 approximately
926,200 abortions were performed in the United
States with an abortion rate of 14.6 abortions per
1,000 women. Approximately 157,350 abortions that
year occurred in California, with an abortion rate of
19.5 abortions per 1,000 women.® Nearly one-fifth of
abortions in the United States occur in California.’

California has virtually no restrictions on abor-
tion such as waiting periods and parental consent
requirements. The state is so abortion-friendly
that it allows state tax dollars to pay for abortion
services'® and requires employee health insurance
plans—even church insurance plans—to cover elec-
tive abortions."

Faced with these sobering challenges, life-affirm-
ing pregnancy centers have nonetheless gone to
great lengths to counter California’s pro-abortion
culture and offer women alternatives. The FACT Act
poses a direct threat to their mission and ability to
serve women and their unborn children. These preg-
nancy centers are fighting back by challenging Cali-
fornia’s law as a violation of free speech.
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The First Amendment and the Freedom
Not to Speak

The First Amendment provides that “Con-
gress shall make no law...abridging the freedom of
speech,”? and through the Fourteenth Amendment,
this prohibition applies to the states as well. The
Supreme Court has long recognized that the First
Amendment protects the freedom to speak as well
as the freedom to refrain from speaking. For exam-
ple, the Court sided with public school students who
refused to say the Pledge of Allegiance, newspapers
deciding what content to print or not to print, and
drivers who objected to their state-issued “Live Free
or Die” license plates.’® As the Court explained in
Wooley v. Maynard, a state may not require “the dis-
semination of an ideological message by displaying it
on...private property in amanner and for the express
purpose that it be observed and read by the public.”**
A state’s attempt to force people to speak a message
with which they disagree is subject to the highest
standard of constitutional review—strict scrutiny.

To survive this level of review, a state’s action
must be narrowly tailored to, and the least restric-
tive means of achieving, a compelling state interest.
Likewise, a speech regulation that is content-based
is presumptively unconstitutional unless it can sat-
isfy strict scrutiny, and the Court has explained
that “[m]andating speech that a speaker would not
otherwise make necessarily alters the content of
the speech.””® Further, the First Amendment viola-
tion is “all the more blatant” when a state engages
in viewpoint discrimination and targets particular
speech.”® The Court has indicated that a state “must
abstain from regulating speech when the specific
motivating ideology or the opinion or perspective
of the speaker is the rationale for the restriction.”"”
Indeed, “The First Amendment forbids the govern-
ment to regulate speech in ways that favor some
viewpoints or ideas at the expense of others.”®

The Court does recognize some limitations on
the freedom of speech. Certain types of speech
have a long history of being considered beyond the
First Amendment’s protection, such as obscenity
and fighting words.!”” Restrictions on “commercial
speech” are subject to a lower standard of review;
they must be narrowly drawn to advance a sub-
stantial state interest.?® The Court has tolerated
greater regulation of commercial speech because
of the government’s interest in protecting consum-
ers from false or misleading speech.?! The Court has

explained, however, that it does not have “freewheel-
ing authority to declare new categories of speech
outside the scope of the First Amendment.”?> The
Court has been generally protective of speech, even
when it may not be popular.>?

Legal Challenges to California’s Law
In National Institute of Family and Life Advocates
V. Becerra, the centers brought a pre-enforcement
challenge in federal district court, seeking a pre-
liminary injunction.?* The district court denied the
centers’ request for injunctive relief, finding that the
act survived review under either the rational basis
or intermediate scrutiny standards.?® On appeal to
the U.S. Court of Appeals for the Ninth Circuit, a
three-judge panel upheld the district court’s denial
of a preliminary injunction. In an opinion by senior
Judge Dorothy W. Nelson, the panel divided its anal-
ysis between licensed and unlicensed centers, find-
ing that the act is subject to intermediate scrutiny
regarding regulation of licensed centers and “sur-
vives any level of scrutiny” for regulation of unli-
censed centers.?® The panel concluded that the act
is “content-based, but does not discriminate based
on viewpoint”?” because it applies “to all licensed
and unlicensed facilities, regardless of what, if any,
objections they may have to certain family-plan-
ning services.””® The panel declined to follow the
Supreme Court’s determination that “[c]ontent-
based laws..are presumptively unconstitutional
and may be justified only if the government proves
that they are narrowly tailored to serve compelling
state interests.”? Instead, the panel concluded that
since the Supreme Court’s previous “abortion-relat-
ed disclosure cases” did not involve First Amend-
ment claims, it was free to determine the standard
of review. Pointing to another Ninth Circuit case
“recogniz[ing] that not all content-based regulations
merit strict scrutiny,” the panel held that “strict
scrutiny is inappropriate in abortion-related disclo-
sure cases.”®°
The panel determined that requiring licensed
centers to post these notices is a regulation of “pro-
fessional speech.” Professional speech and conduct
are “best understood as along a continuum” with
“engag[ing] in a ‘public dialogue™ receiving the great-
est First Amendment protection and conduct or
a “form of treatment” being subject only to rational
basis review.® Concluding that the issue at hand is
somewhere in the middle of this continuum, the panel
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applied intermediate scrutiny, noting that “[1Jicensed
clinics engage in speech that occurs squarely within
the confines of their professional practice.”®> Under
intermediate scrutiny, a law must advance a substan-
tial state interest and be narrowly tailored to meet
that interest. The fit need not be “necessarily perfect,
but reasonable.”®® The panel concluded that the state
has a substantial interest in the “health of its citizens,
including ensuring that its citizens have access to and
adequate information about constitutionally-protect-
ed medical services like abortion.”** Its regulation is
narrowly tailored because the “Notice informs the
reader only of the existence of publicly-funded fam-
ily-planning services. It does not contain any more
speech than necessary, nor does it encourage, suggest,
or imply that women should use those state-funded
services.”® Turning to unlicensed centers, the panel
concluded that requiring them to post notices and dis-
close they are not licensed by the state survives any
level of scrutiny because the state has a “compelling
interest in informing pregnant women when they are
using the medical services of a facility that has not sat-
isfied licensing standards set by the state.”*¢
In another case, Scharpen Foundation, Inc. v.
Harris, a pro-life clinic challenged the FACT Act
in state court under the California Constitution’s
free speech clause. The Superior Court in Riverside
County, California, ruled for the clinic and issued a
permanent injunction against the law.*” Judge Glo-
ria Trask determined that the “speech required by
the FACT Act is unquestionably compelled and con-
tent based” and could not withstand strict scrutiny
review.®® While the state maintained that the law
simply requires centers to “post true, factual infor-
mation,” Judge Trask noted that these signs are mis-
leading and could “leave the reader with the belief
that the referral [for an abortion] is being made by
the clinic in which is it posted.”®® For Scharpen and
the other life-affirming centers, that would be “pro-
foundly inaccurate.”®
Judge Trask also rejected the claim that these
signs are the same as requiring informed con-
sent before a doctor performs an abortion because
women entering centers must be told about the free
or low-cost abortion program whether or not they
are pregnant. She concluded that the state could not
“impress free citizens into State service in this politi-
cal dispute.” She also was underwhelmed by the
state’s “myriad” efforts to educate the public about
the available services. In fact, the evidence “describes

very little.”2 The state’s education efforts include the

Health Department website for roughly 25 percent of
the counties in California, which mentioned “fam-
ily planning” services (without going into details)—
and only two specifically mentioned the state’s free

or low-cost abortions. Alameda County mounted

an educational campaign by advertising “free preg-
nancy tests” on buses. As Judge Trask wrote, “[T]he

State, which controls public education from K-12,
community colleges, State Universities, the UC [Uni-
versity of California] system, and which controls the

funding of the services at issue, makes no other effort

to inform women about the availability of those

services.”® She concluded her opinion noting, “This

statute compels the clinic to speak words with which

it profoundly disagrees when the State has numerous

alternative methods of publishing its message.”*

Arguments at the Supreme Court

The centers that lost at the Ninth Circuit asked
the Supreme Court to review their case, and in late
2017, the Court agreed to hear it. The centers argue
that their speech should receive the “highest level” of
protection because they are engaged in “issue advo-
cacy on an important matter of public concern.”®
Their brief explains, “The very reason [these centers]
exist is to encourage and support women in choos-
ing to give birth to their unborn children...[bJut the
Act undermines this advocacy and forces [them] to
speak a message not only detrimental to their cause,
but in direct conflict with their purpose and core
convictions.”® Thus, the centers point to three sep-
arate grounds for the Supreme Court to apply strict
scrutiny to the FACT Act:

1. It “unquestionably compels speech”;
2. Itis “undeniably content based”; and

3. It discriminates based on viewpoint “in both its
stated purpose and actual effect.””

To survive strict scrutiny, a state’s action must be
narrowly tailored to, and the least restrictive means
of achieving, a compelling state interest. The centers
contend that the FACT Act does not advance a com-
pelling interest; California’s interest in informing
women of available health care services is “far too
general” to be considered compelling.*®* By compari-
son, the Supreme Court has held that stopping voter
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fraud and intimidation at the polls on Election Day*’
is a compelling interest for the purposes of strict
scrutiny review.

The FACT Act is not narrowly tailored given its
number of exemptions—such as obstetrician/gyne-
cologists working in private practice, centers that
provide general medical care, and women’s centers
that perform abortions. The centers maintain that
“[s]uch underinclusiveness is not narrow tailoring; it
is the mark of an ill-fitted law.”*° After these exemp-
tions, nearly all that is left for the state to regulate is
the life-affirming centers. California acknowledges
as much: The exemptions recognize “the lack of need
to compel notice about public funding options at cen-
ters that were already able and motivated to enroll
patients in those options.”™ The FACT Act also is
not the least restrictive means to advance the state’s
interest because there are plenty of other ways the
state could make this information available, such as
running advertisements on television, billboards, or
public transportation.

California argues that the Supreme Court should
follow the Ninth Circuit’s lead and apply a lower
standard of review under the professional speech
doctrine that some appeals courts have developed.
But the First Amendment “does not ratchet up or
down depending on whether [a speaker] is paid,” as
the Institute for Justice explains in its amicus curiae
brief.>> Indeed, “any rule to the contrary would be
both wrong and utterly impossible to administer.”>*
As the Institute for Justice further notes, “[Alny
reduction in First Amendment protection for ‘pro-
fessionals’ will inevitably bleed over into more fields
than the Court anticipates,” pointing to examples of
lower courts applying some form of this doctrine to

“justify silencingunlicensed speech”*such asfortune
tellers, tour guides, and advice columnists, to name a
few.>® Rejecting this doctrine would not affect states’
ability to license particular industries because such
laws should target conduct: “Financial advisers take
money from their clients to invest on their behalf;
doctors perform surgeries; lawyers prepare and file
binding legal documents.”®® The Court should make
clear that so-called professional speech is not rele-
gated to alesser status under the First Amendment.

Conclusion

The Supreme Court has long recognized that the
First Amendment protects the freedom not to speak.
While the justices will be focused on levels of scru-
tiny and various First Amendment doctrines, at the
heart of this case is the ability to speak your mind
on an issue of national importance: the right to life.
The State of California is entitled to take a position
on abortion, but it cannot force others to agree with
it and speak its message. Yet that is what the Ninth
Circuit’s ruling would allow. Whether or not you
agree with the message that life-affirming pregnan-
cy centers stand for, all Americans should be wary of
government compelling dissenting voices to commu-
nicate a message that directly contradicts and under-
mines their very reason for existing.

—Elizabeth Slattery is a Legal Fellow in the Edwin
Meese III Center for Legal and Judicial Studies, of
the Institute for Constitutional Government, at The
Heritage Foundation. Melanie Israel is a Research
Associate in the Richard and Helen DeVos Center for
Religion and Civil Society, of the Institute for Family,
Community, and Opportunity, at The Heritage
Foundation.
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