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Abstract

Since August 25, 2017, close to 688,000 Rohingya fled violence in
Burma to seek refuge in Bangladesh. At the very least, the Rohingya
are victims of ethnic cleansing. The Trump Administration should
act quickly to develop a sanctions program that is adapted to the cur-
rent political environment in Burma and that addresses severe human
rights abuses as well as backslides in the reform process. It should also
lead the charge in providing humanitarian assistance and relief to the
Rohingya. The U.S. should maintain diplomatic ties to Burma, foster
the reform process, and provide assistance to those in urgent need.

Introduction

The political climate in Burma is tenuous. Since August 25,
2017, close to 688,000 Rohingya fled violence in Burma to seek
refuge in Bangladesh.! Violence carried out by the Burmese mili-
tary in response to an alleged attack from the Arakan Rohingya
Salvation Army (ARSA) far exceeded any justified response. At
the very least, the Rohingya are victims of ethnic cleansing. Some
human rights groups believe it may amount to genocide.? Yet as
horrific as it is, the current crisis is a symptom of deeper prob-
lems with reform in Burma—problems which were insufficiently
accounted for in U.S. policy as it developed in the second term of the
Obama Administration.

Burma has inarguably experienced significant political chang-
es in recent years, starting with the largely flawed 2010 elections
and the still flawed but substantially better elections in 2015 that
brought Aung San Suu Kyi and the National League for Democracy
(NLD) to power.® The 2015 elections, while imperfect, were a prom-
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KEY POINTS

m U.S. leadership in the coming
months is critical to ensuring that
Rohingya continue receiving assis-
tance even after the 24-hour news
cycle moves on from their plight.

= The U.S. should consider care-
fulimplementation of measures
targeted at the Burmese military,
its impunity, and the continu-
ing obstacle it poses to politi-
cal reform.

m |n light of the current humanitarian
crisis, the U.S. should also develop
acomprehensive humanitar-
ian assistance plan, developedin
conjunction with the internation-
al community.

m The Rohingya crisis is a regret-
table reminder that the U.S.
needs to reexamine its policy
toward Burma.

m The country is clearly not the
success story that many antici-
pated, but the political transfor-
mation that took place in Burma
previously was substantive—and
offered hope that Burma could
move toward meaningful political
reform.
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ising development that seemed to signal that Burma
was on a path toward substantive political change.
The elections and a number of other indicators led to
the decision by the U.S. to lift sanctions on Burmain
October 2016.*

Increasingly warm relations between the U.S.
and Burma under the Obama Administration were
welcome, but many of the actions taken were too
much, too soon. The lifting of sanctions sacrificed
much-needed leverage over the political reform
process at the precise moment when Burma had
the best prospects for achieving peace and politi-
cal transformation.® The sweeping removal of
sanctions, which included targeted measures lev-
ied against military personnel and military-linked
enterprises, disadvantaged the forces of peaceful,
democratic change. It did nothing to curb the power
of the military—a stakeholder in the Burmese polit-
ical system that already enjoys control and wields it
with impunity.

Given the emergence of elected civilian govern-
ment in Burma, it would not be appropriate to re-
institute the U.S. sanctions program as developed
over 20 years under more dire circumstances. The
U.S. should instead consider careful implementa-
tion of measures targeted at the Burmese military,
its impunity, and the continuing obstacle it poses to
political reform.

Inlight of the current humanitarian crisis, the U.S.
should also develop, in conjunction with the interna-
tional community, a comprehensive humanitarian

assistance plan. The U.S. already increased humani-
tarian aid to address the Rohingya crisis, first by $32

million and later by an additional $47 million, bring-
ing total U.S. assistance to $151 million in 2017.6 This

falls far short of the $434 million in funding request-
ed by the U.N. Office for the Coordination of Human-
itarian Affairs (UNOCHA).” U.S. leadership in the

coming months is critical to ensuring that Rohingya

continue receiving assistance even after the 24-hour
news cycle moves on from their plight.

The Rohingya crisis is an unfortunate reminder
that the U.S. needs to reexamine its policy toward
Burma. The country is clearly not the success story
that many anticipated, but the political transforma-
tion that previously took place in Burma was sub-
stantive—and offered hope that Burma could move
toward meaningful political reform.

The Trump Administration should act quickly
to develop a sanctions program that is adapted to
the current political environment in Burma and
that addresses severe human rights abuses commit-
ted by the Burmese military as well as backslides in
the reform process. It should also lead the charge
in providing humanitarian assistance and relief
to Rohingya.

The Current Crisis in Burma

The Rohingyahave faced persecution in Burma for
decades. A citizenship law passed in 1982 effectively
nullified Rohingya citizenship, triggering a string
of exclusionary policies. In Burma today, Rohingya
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are referred to as Bengali—a derogatory reference to
their assumed Bangladeshi lineage.? Rohingya have
lived in Burma for many years—some say centuries
or even millennia.® And the vast majority of the cur-
rent Rohingya population were born in Burma. In
spite of this, Burma claims that they are Bangladeshi.
Even after the passage of the 1982 citizenship
law, Rohingya were given “white” identity cards that
enabled them to operate as partial citizens, but ahead
of 2015 elections, those cards were voided.'® As non-
citizens, Rohingya operate outside the protections of
Burmese law. Many do not have access to basic ame-
nities, including food and adequate shelter. They are
often denied access to health care and schooling as
well. While they previously enjoyed voting rights, when
white cards were revoked, voting privileges were taken
away."! Burma also has a de facto “two-child policy” in
place—almost exclusively targeted at religious and
ethnic minorities, including Rohingya.'? Burma’s race
and religion laws passed in 2015 also severely restrict
religious freedom by requiring people of minority
faiths to report their religion to the government."
Many Rohingya live in internally displaced per-
sons (IDP) camps. In May 2016, the population in
IDP camps was estimated at 140,000; that number is
now reduced to 120,000."* Conditions in these camps

are often squalid. Time Magazine documented new-
born babies dying of starvation due to lack of access
to food."” Like Rohingya outside the camp, IDPs lack
access to adequate food and medical care, and their
freedom of movement is more severely restricted
than Rohingya outside the camps.'

Prior to August 2017, most Rohingya resided in
Rakhine State in the western region of Burma. How-
ever, this is far from the first time that Rohingya fled
that region. Almost every year over the past decade,
Rohingya have fled by boat to neighboring countries.
The mass exodus culminated in 2015 in the South-
east Asian Migrant Crisis, when an estimated 8,000
Rohingya refugees and Bangladeshi migrants fled by
sea to neighboring Thailand, Malaysia, and Indone-
sia.'” Prior to the crisis, over one million Rohingya
lived outside Burma, with the largest numbers living
in Pakistan, Saudi Arabia, and Malaysia.'®

An estimated 688,000 Rohingya have fled Burma
to Bangladesh since August 2017.” In total, Bangla-
desh houses close to one million Rohingya refugees.?®
Such a mass exodus has strained humanitarian assis-
tance and made it one of the most rapid refugee crises
in history. The pace of the Rohingya refugee outflow
exceeds, for example, the exodus of refugees after the
Rwandan genocide, when it is estimated that at least

The Rohingya have not assumed this lineage; other Burmese often simply assume they are from Bangladesh.
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111,000 people fled per week.?! Now, the Crisis Group
estimates that 85 percent of the Rohingya population
in Maungdaw, Buthidaung, and Rathedaung town-
ships have fled, leaving a mere 100,000 to 150,000
Rohingyaback in Burma.?

The groundwork for the current crisis was laid in
2012 when severe communal violence between Mus-
lims and Buddhists took place in Rakhine state after
accusations were made that a Muslim man raped
a Buddhist woman.?® The violence resulted in the
death of at least 78 individuals.?* The incident deep-
ened discord that already existed between the pre-
dominantly Buddhist Burman population and the
minority Rohingya Muslims.

More radical Buddhist elements of Burmese soci-
ety, including the Ma Ba Tha or 969 movement, led by
the so-called Osama bin Laden of Buddhism, Ashin
Wirathu, seized upon the unrest to foment more
violence and hatred toward Muslims in Burma.®
While Wirathu claims to be a peaceful actor, his
hate-filled messages, which include calling on Bur-
mese to boycott Muslim-owned businesses, stirred
up underlying prejudice against Muslims among the
majority Buddhist Burman population.?¢ Wirathu
was previously imprisoned in 2003 for inciting vio-

lence against the Muslim population, but was later
released under a general amnesty in 2012.%” His rhet-
oric allegedly inspired a significant spate of violence
against Rohingya in 2012 that resulted in the death
of more than 200 and displacement of an estimated
150,000 Rohingya.?®

Violence once again flared in October 2016, right
before the U.S. lifted sanctions on Burma and almost
a year to the day of Burma’s 2015 elections.? Like
the recent unrest in Burma, the October 2016 vio-
lence began with attacks on Burmese security out-
posts perpetrated by ARSA, which was then called
Harakah al-Yaqin and consisted of members of the
Rohingya diaspora from Saudi Arabia.?® The violence
in October 2016 foreshadowed what was to come in
August 2017—especially because the Burmese mili-
tary’s response was disproportionate to the threat
posed by Harakah al-Yaqin. The violence resulted
in the death of nine police officers.® The military’s
retaliation led to the displacement of 87,000 Rohing-
ya, as well as massive internal displacement.®?

The violence in October 2016, however, pales in
comparison to the systematic operation carried out
in August 2017. In response to attacks by ARSA on
Burmese security posts, the Burmese military began
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a systematic campaign to push Rohingya out of Rakh-
ine state. The scale and scope of violence had not been
seen in the countrybefore. The U.N. says the Burmese
military’s action is a textbook case of ethnic cleans-
ing.*® Human Rights Watch says that some of the
activities carried out may constitute crimes against
humanity—especially the massive scale of sexual vio-
lence and rape against Rohingya women and girls.?*
And Fortify Rights and the U.S. Holocaust Memorial
Museum (USHMM) claim that what occurred may
constitute genocide.®*® (USHMM released a report
indicating early warning signs of genocide against
Rohingya in 2015.)%¢ Amnesty International suggests
that it could also constitute apartheid.?” Whatever
label is used to describe what happened to the Rohing-
ya, it is clear that it is a violation of international law
with grave consequences to the personal safety and
security of the nearly 700,000 refugees that fled.
What remains is massive displacement; physical,
mental, and emotional wounds in need of healing;
and a humanitarian crisis of infinite proportion. The
severity of the crisis and the long history that led to
the current situation demands strong leadership if
there is to be any hope of resolution. The U.S. should
consider the interests it has in Burma and the range
of policy tools it has to alleviate human suffering in
the midst of what will likely be an intractable crisis.3®

U.S. Interests in Burma

The U.S. has a host of long-term interests in
Burma. For example, the U.S. does not want another
weak, pseudo-democracy in Southeast Asia. Burma
already has democratically weak neighbors (Thai-
land and Cambodia). Having another weak democ-

racy in the Association of Southeast Asian Nations
waters down the institutional effectiveness of the
collective strength of the 10 countries. The U.S. is
also interested in seeing the promotion of freedom
in the region, including a respect for religious free-
dom, the end of human trafficking in Burma, and the
promotion of human rights. At present, Burma has a
consistently poor track record in all of these areas.

While interests endure, some of the policy objec-
tives shifted during various administrations. The
Obama Administration had a vested interest in
making Burma a success story in Southeast Asia
because it was a part of the U.S.’s broader Asia pivot
strategy. The decision to lift sanctions in December
2016 was intended to signal a near-complete reset
of U.S.-Burma relations, one that still recognized
the potential threat to Burma’s stability posed by
the Burmese military but that also signaled that the
U.S. would come alongside the country as it pursued
political reform. While the Administration’s inten-
tions were right, the decision to lift sanctions was the
last of many political miscalculations in charting the
course for future U.S.-Burma relations.

The Trump Administration shares many of the
interests and objectives of the Obama Administra-
tion. Rex Tillerson, for example, affirmed U.S. inter-
ests in seeing peaceful political transition in Burma,
reiterated a U.S. desire to see a cease-fire among
the various ethnic armed groups, and affirmed U.S.
intentions to provide humanitarian support to com-
munities in need.?’

The Trump Administration’s engagement on
Burma prior to the Rohingya crisis was limited but
relevant. The Administration dispatched U.S. Ambas-
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sador for North Korea Policy, Joseph Yun, to Yangon
earlier this year to talk with Burmese civilian and mil-
itary officials about their support for North Korea.*°
Burma conducted numerous arms deals and allegedly
received assistance from North Korea in the past.*

But it is not merely a thing of the past. According
to a leaked report from the U.N., North Korea prof-
ited $200 million in 2017 from exports of “coal, iron,
lead, textiles, seafood, and ballistic missiles or mis-
sile technology to Myanmar [Burma is also known
as Myanmar] and Syria.”? While Burma claims
to have severed its military ties with North Korea,
evidence suggests otherwise. Additionally, Burma
and North Korea have a shared history of drug traf-
ficking, counterfeiting, and money laundering. Yun
made it clear that the U.S. would not formally nor-
malize ties to the Burmese military if it continues to
support North Korea.** Since North Korea is argu-
ably the top foreign policy priority for the Trump
Administration, it will likely seek to maintain lever-
age with the Burmese government—Ileverage that
would be better maintained if Burma were a stable
democracy rather than a faltering pseudo-democra-
cy facing a major humanitarian crisis.

Long-term interests and the policy priorities
of the Trump Administration should—and have—
prompted U.S. government action.

The Current U.S. Response to the
Rohingya Crisis

The current U.S. government response to the
Rohingya crisis has been limited.

Congress

Congress plays a critical role in crafting U.S. pol-
icy toward Burma. In fact, Congress created cur-
rent U.S. government sanctioning authorities, which
President Trump could invoke today under the Tom
Lantos Block Burmese JADE (Junta’s Anti-Demo-
cratic Efforts) Act.** Congress is currently consider-
ing key pieces of legislation that would enhance U.S.
humanitarian assistance to Rohingya and hold mili-
tary officials accountable.

The Senate Foreign Relations Committee
recently passed S. 2060, the Burma Human
Rights and Freedom Act of 2017, which would
appropriate $104 million in humanitarian assis-
tance as well as an additional $27.4 million for rec-
onciliation assistance in 2018; prohibit military-
to-military training; re-instate import restriction
on jade from Burma; and institute a visa ban and
economic sanctions against known perpetrators
of violence against Rohingya. The bill specifically
lists Senior General Min Aung Hlaing, Major Gen-
eral Maung Maung Soe, Major General Khin Maung
Soe, and “any senior official of the military or secu-
rity forces of Burma for which there are credible
allegations that the official has aided, participated,
or is otherwise implicated in gross human rights
abuses in Burma, including sexual and ethnic- or
gender-based violence” as potential candidates to
be placed on the Specially Designated Nationals
(SDN) list.*¢ The SDN list is a catch-all for foreign
nationals that the U.S. has sanctioned apart from
a country-specific program.*” Since the Obama
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Administration discontinued the Burma sanctions
program, the SDN list is the primary option for
sanctioning Burmese military officials. Helpfully,
the legislation also includes criteria for removing
officials from the SDN list.

The annual 2018 appropriations bill passed by the
House of Representatives in the fall of 2017 includes
similarly strong language on Burma, restricting
bilateral economic assistance and prohibiting the
receipt of allocated assistance by entities controlled
by the Burmese military and a complete prohibition
on receiving assistance through the International
Military Education and Training and Foreign Mili-
tary Financing programs. It also bans assistance to

“any individual or organization...that has committed
agross violation of human rights.”® These measures
are currently pending.

Several Members of Congress have introduced
resolutions on Burma. These include, but are not
limited to, resolutions introduced by Senator Rich-
ard Durbin (D-IL) that condemn violence against
the Rohingya and call on Aung San Suu Kyi to end
the humanitarian crisis, another calling for interna-
tional accountability for crimes against humanity
committed by the Burmese military against Rohing-
ya, and another commending Bangladesh for accept-
ing refugees from Burma.*® Senator Jeff Merkley
(D-OR) also issued a resolution commending Ban-

gladesh for supporting Rohingya refugees and urg-
ing Bangladesh not to forcibly repatriate Rohingya.*®
Several House resolutions have also condemned the
violence against Rohingya.*

In short, congressional leadership on Burma is
critical to ensuring an adequate U.S. response to
the crisis.

Executive Branch

In the immediate aftermath of the August 2017
attacks, the White House and the State Department
condemned the violence against Rohingya and com-
mended Bangladesh for hosting Rohingyarefugees.>?

The first significant response by the U.S. was to
increase humanitarian assistance to Burma on Sep-
tember 20, 2017.>2

Then, on October 23, 2017, the State Department
announced new restrictions on Burma, includ-
ing invoking JADE Act authorities and refusing to
waive travel restrictions previously in place for cur-
rent and former senior Burmese military officials, as
well as restricting participation of military officials
in U.S. assistance programs.®* The announcement
also communicated that the U.S. government was
considering various targeted financial measures to
use against Burmese officials, including making use
of Global Magnitsky sanctioning authorities, which
enables the U.S. government to place individu-
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als on the SDN list on human rights or corruption
grounds.®®

On November 22, 2017, Rex Tillerson declared
the crisis “ethnic cleansing,” pledging to hold those
responsible for crimes committed accountable, call-
ing for an investigation into the crisis, and again call-
ing for sanctions against known perpetrators of the
violence against Rohingya.’ So far, only one Bur-
mese official, Maung Maung Soe, who oversaw the so-
called clearance operations that led to the mass dis-
placement of Rohingya, was sanctioned when Global
Magnitsky designations were issued on December 21,
20177

Things to Watch for in the Months Ahead

While the pace of the exodus of Rohingya from
Burma has slowed substantially, the refugee crisis is
far from over. In the coming months, the U.S. and the
international community should watch closely for a
number of potentially worrisome developments.

Stalled Political Reform Process. Political
reform is critical to ensuring that the civilian gov-
ernment possesses the ability to govern. Aung San
Suu Kyi is in a difficult political position that only
partly explains her timid approach to condemning
violence against Rohingya.

The current construction of the Burmese constitu-
tion grants disproportionate power to the military. At
present, the Burmese military controls the Ministry
of Home Affairs, the Ministry of Defense, the Minis-
try of Border Affairs, and the General Administrative
Department. The constitution allocates one-quar-
ter of all parliamentary seats to the military, which
gives the military a de facto veto over constitutional
amendments that require approval from 75 percent
of the parliament to pass. The 2008 constitution also
grants the commander-in-chief of the armed forces
the right to declare a state of national emergency and

retake political power whenever he deems it neces-
sary to preserve national unity. The relative power of
the military to the civilian government has, in many
ways, hamstrung Aung San Suu Kyi and the NLD.*®

Nonetheless, Suu Kyi has failed thus far to usher
in promised economic reforms or broker a cease-
fire agreement among ethnic groups and separat-
ist movements in Burma. All of these much-needed
reforms are critical to ensuring the long-term trans-
formation of Burma. They are likely to be stalled as
Suu Kyi is rightfully forced to devote substantial
political capital to addressing the Rohingya crisis.

Were Aung San Suu Kyi to put into motion the
response required to adequately address the mass
atrocities committed by the Burmese military
against Rohingya, she would risk jeopardizing polit-
ical stability in Burma. Quite frankly, such actions
could result in the military arbitrarily declaring
a state of emergency and seizing power from Suu
Kyi and the NLD. Additionally, strong support for
Rohingya does not play well with her domestic
audience, which is not sympathetic to the Rohing-
ya’s plight.

Suu Kyi is in an unenviable political bind that
makes it all the more necessary for the U.S. to con-
tinue to express support for political reform and
take steps that regain leverage over the military to
force their hand in addressing the plight of Rohing-
va. Any U.S. and international actions should be
taken without sacrificing Suu Kyi’s leverage over the
civilian government.

Limited Humanitarian Assistance. As with
all dire situations, humanitarian resources are nec-
essarily under strain. Given the pace of the Rohing-
ya exodus from Burma, there is an added layer of
complexity. According to the UNOCHA, humani-
tarian partners have requested an estimated $434
million in funding to meet humanitarian needs.*
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The international community pledged over $344
million in emergency assistance for the Rohing-
ya crisis in October 2017, but needs are likely to
increase as the notion of long-term displacement
becomes a likely reality.5° So far, the U.S. has been
the largest contributor of assistance. Nonetheless,
there remains close to $150 million in unfulfilled
financial obligations according to the UNOCHA.

Total U.S. assistance to Burma (not just for the
Rohingya crisis) is limited, but important. Accord-
ing to the State Department, U.S. assistance high-
lights include:

= $151 million in assistance to address the Rohing-
ya crisis;

®m $68 million in assistance since 2013 to strength-
en the democratic process; and

®m  $60 million since 2012 to support the reform pro-
cess, which includes fostering respect for reli-
gious and ethnic difference and working with
civil society, ethnic armed groups, and political
parties to address underlying causes of conflict in
Burma.s?

The Burma Human Rights and Freedom Act pro-
poses an additional $104 million be appropriated
to assist Rohingya in Rakhine State and in Bangla-
desh.®® This will still fall far short of the UNOCHA
funding request.

Given the scale and scope of the crisis and the
need to serve communities in both Rakhine State
and in Bangladesh, there will likely need to be even
more funds appropriated. At present, human rights
organizations, like Amnesty International and the
U.N. High Commissioner for Refugees (UNHCR), are
reporting food shortages and severe malnutrition,
especially among children; a lack of access to appro-
priate health care and counseling for victims of sex-
ual abuse and violence; and health outbreaks, includ-
ing diphtheria.®*All of these challenges will demand
additional humanitarian assistance and support.

Forced Repatriation. Bangladesh and Burma
signed a repatriation agreement on November
23, 2017, that encouraged voluntary repatriation
of Rohingya refugees to Burma.®® Repatriation of
Rohingya was slated to begin two months after the
agreement was signed. However, the Bangladeshi
government delayed the start of repatriation, much
to the chagrin of Burmese counterparts who claim
they are prepared to receive upwards of 300 refu-
gees per day in newly established transitory refugee
camps.5°

Human rights groups are urging Bangladesh to
reconsider the repatriation agreement entirely.®”

Voluntary repatriation mere months after
Rohingya initially fled is untenable, principally
because the conditions that led refugees to flee in
the first place have not changed.

As Brad Adams, Asia Director at Human Rights
Watch, said:
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Rohingya refugees shouldn’t be returned to
camps guarded by the very same Burmese forc-
es who forced them to flee massacres and gang
rapes, and torched villages. The repatriation
plan appears to be a public relations ploy to hide
the fact that Burma has not taken measures to
ensure safe and sustainable returns.®®

While the agreement forged between Bangladesh
and Burma encourages voluntary repatriation (the
form Rohingya would be required to fill out upon
repatriation would ask them to check a box verifying
that the return to Burma is voluntary), in practice,
it would be anything but voluntary.®® Forcible repa-
triation is a violation of the U.N. Refugee Conven-
tion, which lays out the principle of non-refoulement
or the notion that governments cannot forcibly send
individuals back to a country where they have a well-
founded fear of persecution, regardless of wheth-
er they are a registered or unregistered refugee.”®
Although Bangladesh is not a signatory to the Refu-
gee Convention, this is a standard largely accepted
by the international community, and Bangladesh
could face repercussions if it is found that repatria-
tions violate the principle of non-refoulement.

Impacts on Burma’s Domestic Economic
Development. In the wake of the Rohingya crisis,
Burma has rightly been under heightened scrutiny
from the international community. This was a sig-
nificant break from the largely positive treatment
Burma received after the 2015 elections. As the U.S.
government considers implementing various strate-
gies, it is critical that it bear in mind the long-term
economic development and prosperity of Burma.

First, strategies instituted to address the Rohing-
ya crisis should necessarily be targeted toward hold-
ing accountable those individuals who directly car-
ried out mass atrocities against Rohingya. These
efforts should not be undertaken to the detriment of

the average Burmese citizen. Aiming sanctions too
broadly at Burma could adversely impact the eco-
nomic well-being of the Burmese people.

Second, U.S. efforts to address crimes commit-
ted primarily by the Burmese military should make
clear that the U.S. sees a distinction between the
civilian government and the military. When sanc-
tions are considered, they should be targeted finan-
cial measures, as opposed to broad-based sanctions
with the potential to substantially impede economic
reform in Burma.

Third, the U.S. should recognize the risks that it
runsininstituting sanctions and be clear-eyed about
the way such sanctions may be perceived by the Bur-
mese people, especially since they will be reinstitut-
ed so shortly after sanctions were removed under the
Obama Administration. Furthermore, instituting
sanctions on behalf of the Rohingya has the poten-
tial to foment anger amongst the domestic Burmese
population, many of whom have little to no regard
for Rohingya.” Even the use of the term Rohingya
is politically sensitive in Burma. Therefore, the U.S.
should adopt a holistic policy toward Burma that
clearly communicates U.S. support for the civilian
government and the political reform process.

Heightened Risk to Human Trafficking and
Human Smuggling, Among Other Vulnerabili-
ties. In years past, Rohingya have fled in large num-
bers by boat to other countries including Thailand,
Malaysia, and Indonesia in Southeast Asia. In 2015,
when several thousand Rohingya refugees and Ban-
gladeshi economic migrants fled in this manner, it
became known as the Southeast Asian migrant cri-
sis.”? The crisis involved both human smuggling
and human trafficking and cost countless individu-
als their lives. In the midst of the crisis mass graves
were discovered on the Thai-Malaysia border con-
taining the bodies of 139 predominantly Rohingya
refugees.”

68. Human Rights Watch, “Burma/Bangladesh: Return Plan Endangers Refugees.”

69. U.N. High Commissioner for Refugees, “Bangladesh, Operational Update.”

70. U.N. Refugee Agency, “Note on the Non-Refoulement,” August 23, 1977, http://www.unhcr.org/en-us/excom/scip/3ae68ccd10/note-non-
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71. Krishnadev Calamur, “The Misunderstood Roots of Burma's Rohingya Crisis,” The Atlantic, September 25, 2017,
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Even though the crisis received more attention in
2015, the reality is that a cycle of Rohingya refugees
fleeing by boat—often at peril of their lives—occurred
annually for several years prior. The perfect mael-
strom of factors, including persecution of Rohingya
inside Burma, contributed to what was at the time
considered a mass exodus of Rohingya refugees. Dis-
placementduringthe Southeast Asian crisisnowpales
in comparison to Rohingya displacement in 2018.

If the Southeast Asian migrant crisis of 2015 is
any indication, the international community should
expect another exodus of Rohingya fleeing beyond
Bangladesh and into third countriesin Southeast Asia.

It is possible that the boat crisis may be on a
smaller scale than one would expect due to mitigat-
ing factors, including that many Rohingya are now
registered refugees with the UNHCR receiving the
benefits enshrined in that refugee status. While the
status would not necessarily be voided by fleeing to
third countries, it may not carry the same protec-
tions, depending on the various domestic laws of
the third countries to which they flee. Additionally,
after the 2015 crisis, several of the countries that
previously received Rohingya refugees via boat now
have policies in place to turn boats away. Thailand
and Malaysia, for example, turned away boats, and
reported new arrivals decreased substantially there-
after.”* In spite of those factors, desperate conditions
inside both Burma and Bangladesh may mean that
these mitigating factors will not sufficiently deter
desperate persons from fleeing to third countries.

The Way Forward in Burma

Apart from U.S. leadership, there may be little to
no accountability for individuals responsible for the
Rohingya refugee crisis. It is critical that both the
Executive Branch and Congress press for a holis-
tic response to the Rohingya crisis, one that situ-
ates the U.S. response to humanitarian challenges
within a broader restructuring of U.S. policy toward
Burma and recognizes Burma’s important role in
Southeast Asia. In short, U.S. policy toward Burma
should be situated within the broader context of the
Trump Administration’s nascent, emerging strategy
toward Asia.

The Administration should consider the follow-

ing as it sets its policy toward Burma in 2018:

= Congress and the Executive Branch should
evaluate relevant financial tools to craft an
over-arching sanctions policy toward Burma.
The Obama Administration’s approach toward
the country sacrificed much-needed leverage
with Burma at a moment of critical change. That
leverage needs to be regained and that is best
accomplished through the re-implementation
of financial measures targeted at the Burmese
military and others posing obstacles to political
reform. A few things should be born in mind as
Congress crafts legislative measures to hold the
Burmese military accountable.

o Treasury should use its pre-existing authori-
ties under the JADE Act to sanction individu-
als in the Burmese military for their role in
instigating violence leading to the mass dis-
placement and severe abuse of Rohingya. The
JADE Act specifically includes four categories
of individual who fall under potential sanc-
tions authorities. These include: “(A) Former
and present leaders of the [State Peace and
Development Council] SPDC, the Burmese
military, or the USDA[;] (B) Officials of the
SPDC, the Burmese military, or the USDA
involved in the repression of peaceful political
activity or in other gross violations of human
rights in Burma or in the commission of other
human rights abuses, including any current
or former officials of the security services and
judicial institutions of the SPDC[;] (C) Any
other Burmese persons who provide substan-
tial economic and political support for the
SPDC, the Burmese military, or the USDA[;
and] (D) The immediate family members of
any person described in subparagraphs (A)
through (C).”7

o While JADE Act legislation was instituted
with the express purpose of countering anti-
democratic forces in the country, its authori-

74. "Malaysia and Thailand Turn Away Hundreds on Migrant Boats,” The Guardian, May 14, 2015, https.//www.theguardian.com/world/2015/
may/14/malaysia-turns-back-migrant-boat-with-more-than-500-aboard (accessed February 2, 2018).

75. Tom Lantos Block Burmese Jade Act of 2008.

11


https://www.theguardian.com/world/2015/may/14/malaysia-turns-back-migrant-boat-with-more-than-500-aboard
https://www.theguardian.com/world/2015/may/14/malaysia-turns-back-migrant-boat-with-more-than-500-aboard

BACKGROUNDER | NO. 3292
MARCH 8, 2018

o Legislation

ties were broad enough so as to encompass
other actors might be over-looked if the des-
ignation categories were tailored more nar-
rowly. For example, the JADE Act authorities
enabled the U.S. government to sanction enti-
ties like the Myanmar Economic Corporation
and Myanmar Economic Holdings Limited
(military-linked conglomerates that provid-
ed financial support that contributed to the
military’s ability to carry out human rights
abuses).” Legislative and executive branch
efforts to craft sanctions legislation should be
broad enough to encompass scenarios beyond
the violence that has already been perpetrated
against Rohingya and expect that additional
similar (or even worse) human rights abuses
may be carried out in the future. Sanctions
authorities should also be broad enough to
encompass entities that materially or finan-
cially paved the way for the Burmese military
to commit atrocities against Rohingya.

should direct the Treasury
Department to use all available tools to hold
the Burmese military to account. In addition
to placing individuals and entities on the SDN
list, anti-money-laundering and counterter-
rorism sanctions can be applied. Global Mag-
nitsky authorities can also be used to target
individuals on human rights and corruption
grounds.”” (Current legislation specifies only
SDN authorities.)

o Congress should require the State Department

to issue a report every six months identifying
key entities or individuals in Burma who are
either directly responsible for human rights
abuses or who enable them, including atroci-
ties committed against Rohingya. This would
serve as a useful benchmark against which to
measure the executive branch’s response.

o Just as sanctions should include a clear “on-

ramp,” or directive, for designating individu-
als and entities for their role in atrocities, there

should be an equally clear “off-ramp.” Current

legislation lays out criteria under which sanc-
tions could be removed. This is essential to any
effective sanctions regime.

m The U.S. government should refuse to engage

in any military-to-military exchanges, train-
ing programs, or assistance for the foresee-
able future. The U.S. has little to gain from
engaging the Burmese military, and there are
three critical reasons why the U.S. should not
pursue normalization at this time.”®

First, engagement lends undeserved respect-
ability to the Burmese military—an element of
the government that has proven subversive to
Burma’s democratic transformation, that already
possesses significant power, and that has a track
record of using that power for ill rather than good.
Second, the proposed expansion of military-to-
military ties would not have the intended effect of
countering China’s influence in Burma: China’s
ties are built on a history of engagement, threat,
proximity, and interests that are not susceptible
to American disruption. Third, the U.S. previous-
ly stated that it would not pursue complete nor-
malization of ties with the Burmese until the U.S.
demonstrates that Burma has discontinued mil-
itary-to-military engagement with North Korea.

While the Trump Administration has already
made it clear that military-to-military coopera-
tion and exchanges are already off the table for
the time being, Congress has still intermittently
expressed its intent to expand cooperation with
the Burmese military. The Burmese Human
Rights and Democracy Act that recently passed
the Senate Foreign Relations Committee makes
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an exception for military engagement outlined
and permitted in the 2015 National Defense
Authorization Act. Given the military’s demon-
strated role in atrocities against Rohingya and
its track record of abuse and impunity against
other ethnic and religious minorities in the coun-
try, until the Burmese military truly makes prog-
ress, Congress should avoid engaging with the
Tatmadaw entirely. Current legislation helpfully
outlines the criteria for evaluating any change.

U.S. government messaging should continue
to affirm the legitimacy of the civilian govern-
ment and express support for the continua-
tion of the peace process. Such rhetoric should
encourage Aung San Suu Kyi and the NLD to act
responsibly and develop a more comprehensive
response to the Rohingya crisis. It should also
voice continued U.S. support for the Burmese peo-
ple and recognize that the Burmese people possess
the right to self-determination in forging future
political outcomes. The U.S. government should
especially encourage ongoing efforts by Aung San
Suu Kyi to implement recommendations made in
the Annan Commission report on Rohingya.”

The U.S. government should take the lead in
funding and organizing international sup-
port for humanitarian assistance. The U.S.
should continue to lead as the primary provider of
humanitarian assistance toaddress the Rohingya
crisis. The Trump Administration has expressed
an interest in supporting refugees overseas rath-
er than pursuing higher levels of resettlement. It
can demonstrate the sincerity of those claims by
putting significant funding towards alleviating
suffering in what is today the world’s largest refu-
gee camp in Bangladesh. After all, resettling one
refugee to the U.S. is about 12 times costlier than

providing for that refugee in a camp closer to his
home for five years.®? Proposed funding from the
international community and the U.S. falls short
of what humanitarian agencies say is necessary.
The U.S. should work with humanitarian agen-
cies to ensure efficient allocation of resources
and take the lead in ensuring that basic needs of
refugees and internally displaced persons in both
Burma and Bangladesh are being met.

The U.S. government should press the Bur-
mese government to permit access to human-
itarian actors and journalists to Rakhine
State and all other areas of concern. The Bur-
mese government has proven a significant imped-
imentto humanitarianaccess. Ithasrefusedvisas
to U.N. officials hoping to conduct a fact-finding
mission in Burma and refused most humanitari-
an aid groups from providing much-needed assis-
tance to Rohingya left behind in Rakhine State.
The Burmese government has also historically
restricted humanitarian access in Kachin State.®
The U.S. should clearly communicate that there
may be diplomatic and political repercussions in
the U.S.-Burma relationship if access is continu-
ally denied to various humanitarian actors.

The U.S. government should continue to
condemn efforts to prematurely repatriate
Rohingya refugees and reiterate that repa-
triation must be voluntary for it to be viewed
as legitimate by the international commu-
nity. At this point, Bangladesh should reconsider
its commitment to the repatriation agreement it
agreed to with Burma. It is too premature to con-
sider repatriation as a viable option for Rohing-
ya. If Rohingya return to Burma, they void their
refugee status, ceding the protections that status
affords.®? Given how receptive Bangladesh has
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been to sheltering those in need, the U.S. should
work closely with the Bangladeshi government,
UNHCR, and other relevant humanitarian actors
to ensure that refugees receive the assistance and
care they need.

The U.S. should consider granting Priority
2 (P-2) refugee status to Rohingya refugees.
Refugee resettlement is one of the few ways that
the U.S. can meaningfully support countries in
the midst of intractable crises. The U.S. Refugee
Admissions Program is a useful humanitarian ini-
tiative with which the U.S. engages the world and
provides relief for a select few during internation-
al crises. It supports U.S. interests by enabling the
U.S. to assert leadership in foreign crises, assist in
the midst of intractable crises, and help allies and
partners in need. It also strengthens U.S. public
diplomacy and tangibly alleviates human suffer-
ing. P-2 status holders do not need to prove “indi-
vidualized” persecution or be referred by the
United Nations Commissioner for Human Rights.
They are processed on the basis that they belong to
a group with known, established grounds of perse-
cution, like genocide.®* Refugees granted P-2 sta-
tus are included, not in addition to, the quota set
by the President. Subsequently, the same number
of refugees would be admitted on an annual basis,
regardless of whether or not they are processed
through P-2 status. Current P-2s include Iraqis
who have worked for the U.S., Burmese refugees
in Thailand and Malaysia, and politically perse-
cuted Cubans, among others.?* P-2 status has been
granted to individuals previously subject to geno-
cide, including Congolese in Rwanda.?®

Burma should continue to be listed as a
“country of particular concern” (CPC) in the

International Religious Freedom report for
its persecution of Rohingya and other reli-
gious minorities in the country. Critically,
it should also receive unique sanctions for
violating religious freedom. CPCs are guilty
of severe forms of persecution including torture,
discrimination, and denial of religious freedom.
Despite Burma’s designation as a CPC, sanctions
under the International Religious Freedom Act
(IRFA) have been waived and subsumed under
sanctions that have been imposed pursuant to
the Jackson-Vanik Amendment. This strategy
has failed to garner compliance. Due to Burma’s
ongoing violations of religious freedom, it should
remain a country of particular concern and face
sanctions under the IRFA specifically for its vio-
lations of religious freedom.

The 2017-2018 Rohingya crisis should fac-
tor into determinations regarding Burma’s
ranking in the State Department’s Traffick-
ing in Persons report, and Burma should
be put back on the Child Soldiers List. The
Trump Administration’s failure to list Burma on
the Child Soldiers Prevention Act List in the 2017
Trafficking in Persons (TIP) report violated U.S.
law. The Administration could have exercised
national security waiver authority. This would
have allowed the Administration to waive sanc-
tions or any other diplomatic repercussions for
Burma’s designation on the Child Soldiers List.
The State Department, the U.N., and other non-
governmental organizations documented the
presence of child soldiers in Burma just months
prior to the release of the TIP report, making it
impossible to make the case that Burma should
not be included on the list.8¢
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s The U.N. High Commissioner for Human
Rights should conduct a Commission of
Inquiry report on the Rohingya crisis, pay-
ing special attention to identifying perpe-
trators of violence. On March 24, 2017, the U.N.
Human Rights Council decided to undertake a
fact-finding mission in Burma.?” Thus far, the
Burmese government refused to grant access to
the U.N. fact-finding mission.®® In spite of this,
the U.N. should consider stepping up efforts for
accountability by undertaking a Commission of
Inquiry (COI) into the situation in Burma. Such
an undertaking has the potential to fundamen-
tally shift the policy debate over human rights
conditions in Burma. The COI report conducted
by the U.N. regarding human rights conditions
in North Korea resulted in a fundamental tran-
sition in policymakers’ approach toward North
Korea—in many ways forcing policymakers to
address human rights and humanitarian chal-
lenges in addition to the security threat posed by
the Kim regime. In contrast to the fact-finding
mission, the COI in North Korea did not require
access to geographic North Korea, but rather
involved in-depth interviews with defectors or
refugees from North Korea. A COI in Burma may
result in a similar shift in discourse that could be
helpful to shaping perceptions and policymak-
ing toward Burma. Perhaps most critically, it
could bring clarity to the question of what type
of crimes against humanity were committed in
Burma and by what actors.

Conclusion

U.S. action over the coming months may have
critical implications for the Rohingya crisis. If policy
changes are done well, however, their ripple effects
will not just be felt in the coming months but will
help shape U.S. policy toward Burma for the foresee-
able future.

Policymakers should make changes to U.S. policy
toward Burma now, before the country backslides
much further. It is in U.S. interests to maintain
strong diplomatic ties to Burma, continue fostering
the reform process, and provide assistance to those
inurgent need. Itis the American way to do this, and
it should continue if the U.S. is to have any hope for
freedom and a bright, democratic future for Burma.
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