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Abstract

Legislation recently introduced in Virginia could lead to the elimi-
nation of unnecessary licensing requirements that injure small
businesses, entrepreneurs, and people in need of a job or additional
income. Occupational licensing requirements that protect only the
incumbent members of a cartel rather than the public health or safety
should be eliminated. If the Commonwealth sees true reform, if need-
less licensing requirements are eliminated, Virginians of all stripes—
but especially average people who need the opportunity to ply a trade
that will not injure the public—will benefit from that reform.

ccupational licensing reform is on the agenda in the Old

Dominion.! Scholars at The Heritage Foundation have been
strong advocates for reform of state occupational licensing laws.
The reason is that those laws disserve the public. Perhaps state leg-
islators have been listening. Why? Because the Commonwealth of
Virginia may be on the verge of changing its licensing laws. Senior
elected officials in the commonwealth have announced a bipartisan
approach to the subject that would analyze and recommend modifi-
cation of current occupational licensing schemes. Perhaps we soon
will see Virginia jettison an old and unjustified regulatory program.

The Ubiquity of Occupational Licensing
Requirements

Historically, only a few professions, such as medicine, dentistry,
law, and accounting, were subject to licensing requirements. Over
time, however, the number of regulated professions has grown
dramatically. Occupational licensing requirements are now so
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KEY POINTS

m States have adopted licensing
requirements for a host of occu-
pations that do not credibly put
the public health and safety at
risk, such as auctioneer, barber,
and locksmith.

m Occupational licensing require-
ments are now so ubiquitousin
the American economy that they
directly affect at least 25 percent
of the workforce.

m Even though licensing laws are
defended on the ground that they
protect the public against a shod-
dy product or service, rival service
providers find them to be valuable
tools that they can use to protect
themselves against competition.

m |n addition to Heritage Foundation
scholars, the Obama Administra-
tion, federal officials in the George
W. Bush and Trump Adminis-
trations, Nobel Laureate Milton
Friedman, other scholars, other
public interest organizations, and
other commentators have criti-
cized the widespread use of occu-
pational licensing requirements.
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ubiquitous in the American economy that they
directly affect at least 25 percent of the workforce.?

In some fields—medicine is the best example—
licensing requirements make sense. It is reason-
able to demand that someone be well educated and
trained before he can diagnose disease, prescribe
medication, or perform surgery. But states have
adopted licensing requirements for a host of occu-
pations that do not credibly put the public health
and safety at risk. As one commentator has noted,
among the fields subject to licensing requirements
are the following:

“animal breeders,” auctioneers, ballroom dance
instructors, barbers, bartenders, cosmetologists,
court clerks, door repair contractors, “fishers,”
florists, funeral attendants, interior designers,
landscape workers, manicurists and pedicurists,
“milk samplers,” “packagers,” painting contrac-
tors, plumbers, “skin care specialists,” taxi driv-
ers, taxidermists, tour or travel guides, tree trim-
mers, and upholsterers. Other observers have
found additional occupations subject to licensing
requirements, such as beekeepers, “burial soci-
eties,” cat groomers, chimney sweeps, elevator
operators, fortune tellers, frog farmers, “home
entertainment installers,” horseshoeing per-
sonnel, jai alai “participants,” junkyard deal-
ers, locksmiths, lobster sellers, makeup artists,
manure applicators, maple dealers, motion pic-
ture projectionists, mussels dealers, photogra-
phers, private detectives, real estate brokers and
sales personnel, quilted clothing manufacturers,
rainmakers, reptile catchers, shampooers, sheep
dealers, stallion breeders, surveyors, ticket bro-
kers, turtle farmers, and Whitewater rafting
guides or operators.?

Clearly, any state code that imposes occupational
licensing requirements on those lines of work is ripe
for reform.

The Justification for Occupational
Licensing

Occupational licensing is a form of economic
regulation. Yet it has been accepted since the days
of Adam Smith and Alfred Marshall, and has been
proven since the collapse of the Soviet Marxist econ-
omy, that a free-market economy is preferable to reg-
ulation as a means of providing goods and services.

Under competition, companies that design the best

mousetrap or supply the best extermination service

will prosper, and consumers will receive the goods

and services they desire at the lowest cost. In fact, it

could be said that the market functions as an imper-
sonal and impartial regulator by matching consum-
er desires with producers who can efficiently supply
the widgets and services that consumers prefer.

Government-imposed regulation is reasonable
only where the nature of the service makes it more
efficient for one company alone to provide it (for
example, railroads and power lines) because the
business is a natural monopoly or when some other
exception to or defect in the free market requires
government intervention (for example, the gov-
ernment funds national defense through taxation).
There are far more instances, however, in which
society is far better off relying on competition rather
than regulation to allocate goods and services.

Historically, occupational licensing has been jus-
tified on the ground that an exception exists for cer-
tain goods and services that must be regulated for
the public’s health and safety to prosper. The argu-
ment is that there is what economists would call an

“information asymmetry” between what a service
provider knows and what a consumer knows. The
average consumer does not know the difference
between Michael DeBakey and Gregory House, so
the government must guarantee that anyone who
practices medicine is qualified to do so. Only by lim-
iting who can ply a particular trade to people who
satisfactorily complete a prescribed course of edu-
cation and training and pass a qualifying examina-
tion, the argument goes, can the public be protect-
ed against flimflammers, bunko artists, and quacks
fraudulently or unjustifiably claiming to be qualified,
responsible tradesmen.*

The problem is that this justification is, generally
speaking, just applesauce. Most of the time, a licens-
ing scheme serves merely to create a cartel pro-
tected by law.> Competition produces winners and
losers, so instead of actually competing, risk-averse
companies would prefer to enter into a conspiracy
to limit competition. They would like to limit the
number of competitors, to agree on the service to
be supplied and the price to be charged, and to bar
outsiders from entering the field to provide a better
service at a lower price. In other words, even though
licensing laws are defended on the ground that
they protect the public against a shoddy product or
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service, rival service providers find them to be valu-
able tools that they can use to protect themselves
against competition.

Private parties cannot conspire among them-
selves to restrain trade—that has been a federal
crime ever since Congress adopted the Sherman
Antitrust Act in 1890°—but a state can impose such
a restraint under state law. So, to avoid the toils of
the law, businesses try to persuade the state to do
the dirty work for them. In return for what econo-
mists call “economic rents” (supernormal profits
obtained by operation of law, not the market), par-
ties pay to politicians “political rents” in the form of
votes, campaign contributions, and so forth.

The result is to enrich incumbents in a particu-
lar profession and their fellow-traveler politicians at
the expense of the public and would-be entrants into
that line of work: a relationship that would make
Rick Blaine and Captain Louis Renault smile.” As I
have noted elsewhere:

Occupational licensing requirements have been
criticized on several grounds. The most common
has been that they hijack state power for the ben-
efit of a few. They limit the number of service pro-
viders, thereby allowing the members of a given
trade to avoid competition and raise prices, with-
out supplying the corresponding service quality
improvement promised to consumers. The risk
that licensing will generate monopoly profits for
industry members is aggravated when incum-
bent parties can define the conditions of entry
by rivals. The effect of licensing is to create a
cartel that supplies its members with economic
rents on an ongoing basis because entry restric-
tions operate like a “hidden subsidy” to licens-
ees. Industries particularly benefit from licens-
ing when the consumer demand for the service
is inelastic (for example, oncology), when there
are few if any alternatives (for example, surgery),
or when the industry can define qualifications
(for example, hair-cutting). That expense can be
considerable for individual consumers and the
nation as a whole. Licensing requirements give
licensees a “premium” of four to thirty-five per-
cent above the competitive price.?

It is important to note that licensing require-
ments principally hurt what would be known as “the
average person” or “little people,” not Fortune 500

CEOs. They raise the price that consumers must pay
for a service, which amounts to a far larger percent-
age of the money available to a low-income worker
than to a titan of industry. Licensing requirements
also prevent out-of-work individuals from pursuing
a new line of work, from supplementing the income
sometimes needed by a one-parent or even a two-
parent household, or from getting their first job. For
those reasons, Heritage scholars have urged state
lawmakers to reconsider their licensing codes.’

Heritage scholars are not alone in this. The Obama
Administration,'® federal officials in the George W.
Bush and Donald Trump Administrations," Nobel
Laureate Milton Friedman,'? other scholars,'® other
public interest organizations, and other commenta-
tors' have also criticized the widespread use of occu-
pational licensing requirements. Even states that
have adopted such codes maybe reconsidering them.¢

Of course, occupational licensing requirements
are sometimes reasonable. As noted, we can—and
should—demand that people be licensed before they
perform transplant surgery. But there is no pub-
lic safety justification for requiring barbers to be
licensed. Parents have been cutting their children’s
hair as long as there have been parents, children,
and something with which to cut. Other occupations
also can and should be freed from the unnecessary
burden of government regulation.

Occupational Licensing Reform in the
Commonwealth of Virginia

As far as occupational licenses go, Virginia is one
of the nation’s worst offenders. Consider their bur-
densomeness. A recent report by the Institute of
Justice ranks Virginia as the seventh most burden-
some state.'” Virginia is in the minority of states that
license upholsterers, locksmiths, commercial floor
sanding contractors, and commercial painters.'
The Virginia code also falls heavily on low-income
occupations, such as contractors of various types.”
It demands an estimated 1,460 days of education
and training to become an athletic trainer and 731
days of education and training to be licensed as a
commercial or residential door repair contractor,
drywall installation contractor, or landscape con-
tractor.2° By contrast, Virginia requires only eight
hours of education and training to become a school
bus driver and no prior education or training to be
a pharmacy technician or a city bus driver.* Some
disparities between the requirements to work in
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different positions also appear quite bizarre. It takes
63 days to become an emergency medical technician
forexample,but350daystobecome acosmetologist.??

Arbitrary requirements like these call out for
reform. Fortunately, elected officials in Virginia
appear to be listening.

On February 5, 2018, Virginia Governor Ralph
Northam, a Democrat, and Speaker of the Virginia
House of Delegates Kirk Cox, a Republican,announced
bipartisan legislation that would reduce needless reg-
ulatory burdens on Virginians. The legislation would
achieve that result by creating a three-year regulatory
reduction pilot program to eliminate rules that hin-
der small businesses and entrepreneurs. The Virgin-
ia Department of Planning and Budget (DPB) would
implement the program, which at least initially would
focus on two state departments: the Department of
Professional and Occupational Regulation and the
Department of Criminal Justice Services.

The bill states that the goal of the program “shall
be to reduce regulatory requirements, compliance
costs, and regulatory burden across both agencies
by 25 percent by July 1, 2021.” According to the bill’s
sponsor, Delegate Michael Webert (R-Fauquier),
“This will make these agencies more efficient, reduce
regulatory burdens, and give us a clear model to rep-
licate across state government.”?® The DPB’s respon-
sibilities would also include determining whether
and how state agencies comply with existing require-
ments and reviewing all of Virginia’s regulations
every four years.

The Virginia Department of Professional and
Occupational Regulation is a particularly important
subject of the bill because it regulates a large number
of different occupations.>* Among them are accoun-
tants, architects, auctioneers, barbers, cemetery
operators, cosmetologists, contractors, geologists,
librarians, polygraph examiners, real estate apprais-
ers, rental location agents, and waste management
facility operators. It makes sense to require some of
the professions within that department’s jurisdic-
tions, such as opticians, to be subject to reasonable
regulation. In the case of others, such as librarians, it
does not. And it might make sense to regulate some
of the activities of a third category of occupations,
such as geologists, but that would depend on the par-
ticular function they perform.

The Virginia General Assembly should go for-
ward with its plan to reform its occupational licens-
ing laws. Of course, passing the proposed legislation
does not guarantee that any licensing requirements
will be lifted. The bill merely gives the Virginia DPB
the responsibility to conduct an appraisal over three
years, which is a lifetime for some public policy pro-
posals. Sometimes, delaying action is as good as
denying it. Only time will tell.

Nonetheless, perhaps some optimism is warrant-
ed. After all, hope springs eternal.? If the Common-
wealth sees true reform, if needless licensing require-
ments are eliminated, Virginians of all stripes—but
especially average people who need the opportunity
to ply a trade that will not injure the public—will ben-
efit from that reform.

Conclusion

Ask any policy analyst to define the term “satis-
faction,” and he will tell you that satisfaction comes
when a policymaker listens to a recommendation
and acts on it to improve life for the public. Virgin-
ia’s lawmakers seem to be doing just that. Recently
introduced legislation could lead to the elimination
of unnecessary licensing requirements that injure
small businesses, entrepreneurs, and people in need
of a job or additional income. Occupational licensing
requirements that protect only the incumbent mem-
bers of a cartel rather than the public health or safety
should be eliminated. If Virginians are lucky, the Old
Dominion will endorse a new policy.

—Paul J. Larkin, Jr., is Senior Legal Research
Fellow in the Edwin Meese III Center for Legal and
Judicial Studies, of the Institute for Constitutional
Government, at The Heritage Foundation.
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