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Abstract

Over the past two decades, the United States government has taken
the lead in convincing jurisdictions around the world to outlaw “hard
core” cartel conduct. Such cartel activity reduces economic welfare
by artificially fixing prices and reducing the output of affected goods
and services. At the same, the United States has acted to promote
international cooperation among government antitrust enforcers to
detect, investigate, and punish cartels. In 2017, however, a U.S. fed-
eral appeals court (citing concerns of “international comity”) held
that a Chinese export cartel that artificially raised the price of vita-
min imports into the United States should be shielded from U.S. an-
titrust penalties—based merely on one brief from a Chinese govern-
ment agency that said it approved of the conduct. The U.S. Supreme
Court is set to review that decision. By overturning the appeals court
ruling (and disavowing the “comity doctrine” cited by that court),
the Supreme Court would reaffirm the general duty of federal courts
to apply federal law as written, consistent with the constitutional
separation of powers. It would also reaffirm the importance of the
global fight against cartels, which has reflected consistent U.S. ex-
ecutive branch policy for decades. Finally, as a matter of economic
policy, this case highlights the fact that national governments should
not tolerate export cartels that harm economic welfare outside their
Jurisdictions merely because domestic economic interests are not
directly affected. The U.S. government should work to ensure that
Jurisdictions agree: (1) not to legally defend domestic exporting enti-
ties that impose cartel harm in other jurisdictions; and (2) to cooper-
ate more fully in rooting out harmful export-cartel activity, wherever
it is found.
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KEY POINTS

m The Supreme Court will soon
decide a case that raises the right
of American consumers to receive
legal redress in U.S. courts for
antitrust harm due to export-
cartel conduct abroad.

m The Supreme Court should clarify
that federal courts are bound to
apply laws duly enacted by Con-
gress. Itis not the role of federal
courts toignore those laws at the
behest of foreign sovereigns by
applying “comity balancing” tests.

m The Supreme Court has recog-
nized that it is entirely appropriate
(and consistent with principles
of comity) for afederal court to
apply the Sherman Act to provide
redress for domestic antitrust
injury due to foreign conduct.

m Independent of this particular
case, the Executive Branch of the
U.S. government should seek
international agreements under
which signatories would agree: (1)
not to defend their export controls
from the reach of other signa-
tories’ antitrust laws; and (2) to
cooperate with other signatories
in investigating anticompetitive
export-cartel activity.
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L. Introduction

In 2018, the U.S. Supreme Court will decide
whether a U.S. federal court is free not to apply a
federal law that protects Americans from economic
harm imposed by a foreign cartel merely because a
foreign government claims that its own law “com-
pelled” the harmful conduct. Consistent with the
rule of law under our constitutional system and in
order to reaffirm American sovereign interests, the
Court should strongly hold in favor of the applica-
tion of U.S. lawin this case. More broadly, U.S. courts
should recognize that Congress establishes federal
law under our Constitution, and that the judiciary
is not empowered to displace federal law in favor of
foreign legal principles based merely on notions of
“comity.” This case also underscores the importance
of additional executive branch initiatives to combat
export cartels around the world. One key initiative
would involve securing foreign nations’ agreement
not to take any action in defense of cartel activity
within their borders that imposes antitrust harm
outside their jurisdictions.

I1. Factual Background'

The Supreme Court will decide a case that rais-
es the right of American consumers to receive legal
redress in U.S. courts for harm due to cartel con-
duct hatched abroad. Specifically, Animal Science
Products, Inc., v. Hebei Welcome Pharmaceutical Co.
Ltd. (Animal Science Products)? involves a decision
by a federal appeals court to prevent American Vita-
min C importers (petitioners)® from obtaining legal
redress for harmful price fixing by a cartel* com-
prised of Chinese Vitamin C manufacturers and
exporters (respondents) and operating under the
auspices of a membership organization known as
the China Chamber of Commerce of Medicines and
Health Products Importers and Exporters (hereaf-
ter “Chamber”).

In 2005, petitioners filed suit in federal district
court alleging that respondents had conspired to fix
Vitamin C export prices in violation of Section 1 of
the Sherman Antitrust Act,” which the U.S. Supreme
Court has called “the Magna Carta of [American]
free enterprise.”® Respondents did not deny that
they had fixed the prices and quantities of Vitamin
C exports. They moved to dismiss the suit, however,
arguing that because respondents’ actions had been
required by Chinese law, the suit was barred by cer-
tain doctrines of judicial deference, including the

“act of state” doctrine, the “foreign sovereign com-
pulsion” doctrine, and principles of international
comity. The Ministry of Commerce of the People’s
Republic of Commerce (“Ministry”) filed an amic-
us curiae brief supporting respondents. The brief
claimed that the Chamber was a state-supervised
entity authorized to regulate Vitamin C exports
and that the alleged conspiracy had been “a regula-
tory pricing regime mandated by the government
of China.”

The district court refused to dismiss the case. It
held that though the Ministry’s description of Chi-
nese law was “entitled to substantial deference,” it
was not “conclusive,” because “the plain language of
the documentary evidence submitted by [petition-
ers] contradict[ed] the Ministry’s position.” That
documentary evidence included public statements
by the Chamber that the cartel arrangement was a

“self-regulated agreement” that was adopted “vol-
untarily” and “without any government interven-
tion.” Petitioners also cited documents in which
China had represented to the World Trade Organi-
zation (WTO) that it “gave up export administration
of...[V]itamin C” in 2002. The court noted that the
Ministry had not cited legal authorities “to support
its broad assertions” and its brief read like a “care-
fully crafted and phrased litigation position” rather
than a “straightforward explanation of Chinese law.”
The district court then held that Chinese law did not
require respondents to fix the price and quantity of
Vitamin C exports.

The case was then tried to ajury, which found that
respondents had conspired to fix the price and limit
the output of Vitamin C. The district court entered
judgment for petitioners, awarding $147 million in
damages and permanently enjoining respondents
from further violations of the Sherman Act.

Respondents appealed, and the U.S. Court of
Appeals for the Second Circuit reversed. The Sec-
ond Circuit explained that to abstain from asserting
jurisdiction on comity grounds, a court should apply
a “multi-factor balancing test” set forth in two 1970s
appeals court cases.” The Second Circuit focused pri-
marily on one factor, whether there was a “true con-
flict” between U.S. and Chinese law. According to the
appeals court, a true conflict “hinges on the amount
of deference” that was owed to the Ministry’s charac-
terization of Chinese law. The court held that when a
foreign sovereign “directly participates in U.S. court
proceedings” and “offers an interpretation that is
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reasonable under the circumstances,” a “U.S. court is
bound to defer.” The court construed the Ministry’s
submissions as showing that “Chinese law required
[respondents] to engage in activities in China that
constituted antitrust violations in the United States.”
The court ignored the evidence to the contrary iden-
tified by the district court. Accordingly, the appeals
court found a true conflict, and summarily deter-
mined that the remaining comity factors “clearly
weigh in favor of U.S. courts abstaining from assert-
ing jurisdiction.”® Petitioners successfully filed for
Supreme Court review of the Second Circuit’s deci-
sion. The Supreme Court framed the issue for review
as whether a federal court is bound to defer to a for-
eign government’s legal statement:

Whether a court may exercise independent
review of an appearing foreign sovereign’s inter-
pretation of its domestic law (as held by the
U.S. Court of Appeals for the 5th, 6th, 7th, 11th
and District of Columbia Circuits), or whether
a court is “bound to defer” to a foreign govern-
ment’s legal statement, as a matter of interna-
tional comity, whenever the foreign government
appears before the court (as held by the opinion
below in accord with the U.S. Court of Appeals
for the 9th Circuit).’

II1. Legal Discussion

The Second Circuit’s decision in Animal Science
Products is wrong, both as a matter of constitutional
principle and as a matter of applicable antitrust law.

First, under the U.S. Constitution, it is the role
of the federal courts to interpret what federal law
means, not to displace federal legal rules, duly enact-
ed by Congress, at the behest of foreign sovereigns.

Article T of the U.S. Constitution plainly states:
“All legislative Powers herein granted shall be vested
in a Congress of the United States.”’® Thus Congress,
not the federal judiciary, makes federal law. More
specifically, the “role assigned to [federal] judges in
our [constitutional] system [i]s to interpret the Con-
stitution and lesser laws, not to make them.”"! As a
general matter, a federal judge’s refusal to apply a
congressionally enacted and constitutional federal
law in a specific case'? in effect unmakes the law in
question and runs afoul of this basic constitutional
constraint on the role of the judiciary.

Consistent with the basic constitutional require-
ment that federal courts apply congressional

enactments, the Supreme Court repeatedly has
stressed that the federal courts have a “virtually
unflagging obligation...to exercise the jurisdiction
given them.”® As Justice Antonin Scalia put it in
the W.S. Kirkpatrick case, “The short of the matter
is this: Courts in the United States have the power,
and ordinarily the obligation, to decide cases and con-
troversies properly presented to them.”* Although
there are a few very narrow exceptions to the courts’
obligation to rule on legal controversies properly
before them, none of them applies to this case.'
Second, the Second Circuit erred as a matter of
statutory antitrust law. It ignored Supreme Court
precedent in ruling that the district court was

“bound to defer” to the Chinese Ministry’s statement

and thus refused to apply antitrust law to redress
antitrust harm suffered by American parties in the
United States. The Supreme Court has specifically
recognized that it is entirely appropriate (and con-
sistent with principles of comity) for a federal court
to apply the Sherman Act to provide redress for
domestic antitrust injury due to foreign conduct'—
the very set of circumstances presented by the Ani-
mal Science Products case.

The Second Circuit’s effort to avoid the Supreme
Court’s teachings regarding the applicability of the
Sherman Act was based solely on two 1970s cases—
Mannington Mills and Timberlane Lumber.”” Those
cases invented out of whole cloth multi-factor bal-
ancing tests to assess whether comity considerations
could justify a failure to apply otherwise applicable
antitrust law. The Supreme Court implicitly rejected
such open-ended tests in its 2004 Empagran deci-
sion, which described their case-by-case balancing
approach as “too complex to prove workable.”® In
ignoring this clarification, the Second Circuit reject-
ed clear Supreme Court guidance.

In sum, the Second Circuit’s Animal Science Prod-
ucts decision ignores Supreme Court teachings and,
even more fundamentally, is at odds with the gen-
eral constitutional command that federal courts
apply federal statutes and decide cases and contro-
versies properly brought before them. Indeed, the
Second Circuit’s repudiation of statutory antitrust
redress based merely on one statement by a foreign
government’s ministry—a statement that is at odds
with other evidence of that government’s position—
is a travesty. It places one foreign pronouncement
regarding particular commercial conduct above the
substantive interests of American citizens to have
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their rights vindicated in federal court, consistent
with the U.S. Constitution.

It follows that, in deciding this case, the U.S.
Supreme Court should do more than merely state
that alower court is not “bound” to defer to a foreign
government’s legal statement in court. In addition,
the Court should take the opportunity to state that
“foreign comity balancing tests” are entirely inappro-
priate and must be rejected, with respect to all appli-
cable federal statutory schemes that come before a
federal court. Such a holding, which would be fully
in line with recent Supreme Court pronouncements
regarding various statutes,'” would clarify that it is
the constitutional role of the federal courts to say
what the law is, not to avoid applying it.2° It would
alsoreaffirm the constitutional principle, recognized
by the Supreme Court, that foreign policy author-
ity is committed to the federal government’s politi-
cal branches, not to the judiciary.?! International law
scholar, Professor Joel R. Paul, put it thus: “Courts,
out of respect for the separation of powers, as well as
respect for foreign sovereigns, should apply jurisdic-
tion as the lawmakers intended it to be applied and
leave the interest-balancing [of comity analysis] to
the political process.”*?

IV. Economic Policy Assessment:
Cracking Down on Harmful Export-Cartel
Actions—A Pathway to Possible Reform

In addition to raising provocative legal issues,
Animal Science Products tees up a question of key
economic policy importance: how to better com-
bat harmful hard-core cartel conduct, which (as the
U.S. Supreme Court has stated) is regarded as “the
supreme evil of antitrust.”?® The proliferation of
antitrust laws around the world in recent decades
has been accompanied by general support for coop-
erative efforts to crack down on cartels, promoted
by prominent international economic institutions
such as the Organization for Economic Co-operation
and Development (OECD, a multinational economic
research organization),?* the International Competi-
tion Network (ICN, a network of national antitrust
enforcement agencies and expert nongovernmen-
tal advisers that supports convergence toward best
practices),?® and the World Bank (an international
financial institution that seeks to combat poverty by
providing financial and technical assistance to devel-
oping countries around the world).?® As recognition
of the severity of the harm due to cartel conduct has

grown, national antitrust agencies around the world
have made cartel detection and prosecution a top
priority. Indeed, consistent with other nations’ anti-
trustlaws, Section 13 of China’s antitrust statute, the
Antimonopoly Law, strictly forbids cartel conduct
that fixes prices and restricts the sale of products.?”

Despite antitrust authorities’ increased emphasis
on combating cartels, including international car-
tels—and despite growing cooperation among nation-
al antitrust enforcers directed to that end?®*—export-
cartel conduct, such as that highlighted in Animal
Science Products, remains a bit of an outlier. Because
hard-core cartel conduct (price fixing and output
reduction) by exporters imposes harm on foreign
parties, national governments have far less incentive
to be concerned about them than about those other
cartels that cause harm within their borders.

A nation’s toleration of its own export cartels,
however, should not justify its imposition of serious
antitrust harm on its trading partners.?® Indeed, the
U.S. government has made it clear that the two fed-
eral statutes (the Export Trading Company Act and
the Webb-Pomerene Act) that limit the scope of U.S.
antitrust liability for certain export-related joint
conduct by American entities provide no shield for
antitrust liability imposed by other countries.3°

In short, the substantial reduction (if not total
elimination) of anticompetitive harm due to export
cartels would bestow substantial benefits on the
economy of the United States and other nations as
well. However, achieving international cooperation
toward this end may prove difficult, because export-
ing coalitions within each country that benefit from
the anticompetitive status quo may be expected to
interpose objections to reform.*! What, then, should
be done?

A pragmatic multilateral approach to diminishing
the harm of export cartels would be to avoid focusing
(at least initially) on the elimination of national stat-
utes that appear to promote or facilitate such cartels.
Instead, the U.S. government might seek to achieve
international cooperation through a multilateral
agreement or through bilateral accords under which
each signatory nation would agree not to seek to have
its exporters shielded from cartel-related antitrust
enforcement actions, brought under the law and
within the jurisdiction of another signatory. Under
such an agreement, each signatory would be preclud-
ed from intervening on behalf of its export cartel-
ists before the courts or agencies of other signatories
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(whether on the grounds of “comity,” “act of state,
“sovereign compulsion,” or any other legal defense).
If new, freestanding agreements proved too com-
plicated, existing bilateral antitrust cooperation
agreements between the U.S. federal antitrust agen-
cies (the Justice Department and the Federal Trade
Commission) and foreign antitrust authorities could
serve as a vehicle for reform.3? In a related vein, the
Justice Department and Federal Trade Commission
should work to “deepen” cooperative agreements
with other jurisdictions to ensure that they extend to
export cartels as well—and to enter new agreements,
where necessary, to advance this objective.
Agreements by exporting nations not to defend

their exporters’ cartel conduct that causes harm
overseas would lift serious roadblocks to recoveries
for cartel-related harm. Such agreements, combined
with enhanced international enforcement coopera-
tion directed against export cartels, would also pre-
dictably reduce the incentives for forming and run-
ning such cartels. This would diminish the incidence
and baleful effects of export cartel conduct—a “win-
win” for competitive forces and economic welfare in
the United States and abroad.

V. Conclusion

In deciding the Animal Science Products case, the
U.S. Supreme Court will have the opportunity to
reject the notion that a court should accede to a for-
eign government’s effort to nullify the invocation of
clearly applicable constitutional federal law, based
on vague notions of “international comity.” Such a
ruling would vindicate the rule of law and reaffirm
that it is the role of the federal courts to apply the law,
not to decline to apply it.

In addition, Animal Science Products, which
involves China’s effort to shield an anticompetitive
Chinese export cartel from American antitrust lia-
bility, raises broad economic policy concerns which
justify federal government action. Specifically, the
executive branch of the U.S. government should seek
international agreements under which signatories
would agree: (1) not to defend their export controls
from the reach of other signatories’ antitrust laws;
and (2) to cooperate with other signatories in inves-
tigating anticompetitive export cartel activity. Suc-
cessful implementation of these policy initiatives
would reduce the anticompetitive harm attributable
to export cartels and redound to the benefit of the
United States and world economies.

—Alden F. Abbott is Deputy Director of, and John,
Barbara, and Victoria Rumpel Senior Legal Fellow
in the Edwin Meese III Center for Legal and Judicial
Studies, of the Institute for Constitutional Government,
at The Heritage Foundation.
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Export cartels that fix prices or share markets are akin in objective and effect to any cartel agreement, with the notable
exception being that export cartels only harm foreign consumers. If this type of co-operation were among firms operating in
a domestic market, it would generally be considered a per se violation of competition law (a practice that is automatically
considered a violation of the law.”)... [Published research] illustrates the significant impact that export cartels can have for
some of the world's poorest populations.

OECD, OECD BusINEss AND FINANCE OuTLook 2017 (OECD 2017), at 155-56 (2017), https://books.google.com/books?id=30YIDwAAQB
Al&pg=PA158&Ipg=PA158&dg=export+cartels+law+review+2017&source=bl&ots=-zpsm39Z7k&sig=TUQhBgMmglOWg-FHDt3siXP-
CVU&hI=en&sa=X&ved=0ahUKEwjnx9eejOzYAhUQRN8KHYiUCUAQ6AEIQDAE#v=0nepage&qg=export%20cartels%20law%20
review%202017&f=false.

See U.S. DEP'T OF JUSTICE AND FED. TRADE COMM., ANTITRUST GUIDELINES FOR INTERNATIONAL ENFORCEMENT AND COOPERATION 12-15 (2017) (the
Webb-Pomerene Act “does [not]...provide any immunity from prosecution under foreign antitrust laws" and the Export Trading Company
Act “does not insulate conduct from investigation or enforcement by a foreign antitrust authority”). These special statutes are not intended to
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promote anticompetitive hard-core cartel activity by U.S. exporters, but, rather, to encourage “more efficient provision of export trade services
to U.S. producers and suppliers by reducing restrictions on trade financing provided by financial institutions.” Id. at 12-13 (footnote citation
omitted).

31.  This does not mean, however, that domestic reforms cannot be achieved. Indeed, in recent decades various nations, including economically
significant jurisdictions such as Korea and Japan, have eliminated explicit antitrust exemptions for export cartels. See Valerie Y. Suslow, The
Changing International Status of Export Cartel Exemptions, 20 Am. U. INT'L L. Rev. 785 (2005).

32. For the status and content of those agreements, see U.S. DEP'T OF JUSTICE, ANTITRUST COOPERATION AGREEMENTS (2018),
HTTPS:// WWW.JUSTICE.GOV/ATR/ANTITRUST-COOPERATION-AGREEMENTS.



https://www.justice.gov/atr/antitrust-cooperation-agreements

	_GoBack

