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Obamacare drove up health care costs by impos-
ing federal mandates on health insurance. The 

House-passed American Health Care Act (AHCA)1 
repeals some of these mandates and proposes to 
waive others. As the Senate considers the legisla-
tion, it should seek to expand states’ ability to take 
remedial action to address the problems caused by 
Obamacare. The Senate can pursue two paths to 
attain this goal: create a new waiver process (as the 
House did), or ease the federal conditions of an exist-
ing waiver process under Section 1332 of Obamacare.

Congress needs to provide state officials the abil-
ity to address the deteriorating condition of individ-
ual health insurance markets under Obamacare.

The Condition of Health Care Markets 
Under Obamacare

Obamacare’s federal control over state health 
insurance markets has proven to be a costly and 
painful experiment, resulting in soaring premiums 
and skyrocketing deductibles for enrollees.

The Centers for Medicare and Medicaid Servic-
es (CMS) reported that in the federally supervised 
health insurance exchanges (39 states), between 
2013 and 2017, average monthly premiums increased 
from $232 to $476—a 105 percent increase.2 The 

CMS concluded that insurance plans’ high premi-
ums and the lack of affordability in these markets is 
the main reason that individuals are cancelling or 
terminating their coverage. Between 2014 and 2017, 
about a million individuals per year dropped their 
coverage.3

Soaring health insurance costs are hammering 
customers in non-group coverage, leaving those cus-
tomers to navigate the wreckage of severely dam-
aged individual markets. Health plan withdrawals 
are contributing to rapidly declining market com-
petition and thus restricting consumer choice. In 
2018, according to a recent New York Times report, 
about 45 percent of u.S. counties will have either one 
or no insurers offering coverage in the Obamacare 
exchanges.4 Meanwhile, customers are discovering 
that their coverage choices are increasingly limited 
to plans with high deductibles and narrow networks 
of doctors.

The First Problem: A Costly Regulatory 
Regime

Obamacare’s excessive regulatory regime direct-
ly contributed to this state of affairs. Three partic-
ular culprits are the 3-to-1 age-rating mandate, the 
actuarial value mandate, and the essential health 
benefits mandate.

1. The age-rating mandate artificially increases 
premiums for younger persons—the group most 
likely to be uninsured.5 under Obamacare, a 
health plan can charge a person in their 60s no 
more than three times the premium rate of a per-
son in their 20s.
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2. The “actuarial value” mandate on insurance cov-
erage specifies the level of coverage that all plans 
must provide in the individual and small group 
markets.

3. The “essential health benefits” mandate requires 
all individual and small group plans to offer at 
least 10 categories of health benefits.

These mandates aggravate the cost problem by 
discouraging young persons from enrolling in cover-
age, leaving the insurance pools with older and less 
healthy enrollees, and ignoring the needs and prefer-
ences of customers.

The Solution: Repeal or Waive Federal 
Rules and Mandates

The American Health Care Act, passed by the 
House, repeals a range of Obamacare mandates, 
including both the individual and employer man-
dates and the ones listed above.

The House bill repeals the 3-to-1 age-rating rule, 
and substitutes a 5-to-1 age rating rule.6 This provi-
sion would not only reduce premiums, particularly 
for younger persons, but also provide regulatory flex-
ibility to the states to alter those ratios. States would 
determine for themselves the most appropriate rat-
ing options compatible with their different demo-
graphic profiles.

The bill also repeals the actuarial value mandate, 
thus broadening the ability of insurers to offer lean-

er plans, including catastrophic coverage plans.7 
According to the Congressional Budget Office (CBO) 
report, “Many insurers would find that option 
attractive because they could offer a plan priced 
closer to the amount of the premium tax credit so 
that a younger person would have low out-of-pock-
et costs for premiums and would be more likely to 
enroll.” 8

The House bill also enables the states to secure 
a 10-year waiver from Obamacare’s insurance rat-
ing rules and Obamacare’s “essential health ben-
efits” requirement, which specify 10 categories of 
health benefits that all “qualified” health plans must 
offer in the individual and group markets. This will 
allow states to be free of the more costly Obamacare 
regulations.

The Second Problem: Restriction of State 
Markets

Obamacare does have an option that provides 
states with alternatives to the costly regulations 
and mandates, but this option restricts state mar-
kets. Section 1332 of Obamacare allows states to 
apply to the Secretary of the Department of Health 
and Human Services (HHS) and get a “waiver” from 
11 statutory provisions, including the individual and 
employer mandates, the actuarial value mandate 
that determines coverage levels, the federal rules 
governing the definition of individual and small 
group coverage, and the federal essential health ben-
efit requirements.9
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under current law, states can get a waiver from 
Obamacare provisions only if they can demonstrate 
to the HHS Secretary that their state insurance 
alternatives will provide coverage that is as “com-
prehensive” as the Obamacare federal requirements. 
They also must be able to show that they can provide 
cost-sharing protections that meet Obamacare’s 
standards. Furthermore, their alternative design 
must enroll as many persons in coverage as Obam-
acare and not increase the federal deficit.10

This approach is problematic because the lan-
guage of Section 1332 is biased toward particular 
policy outcomes. under Obamacare, liberal states 
could more easily secure a waiver to set up a “single 
payer” (government monopoly) insurance program, 
as California is exploring,11 than conservative states 
pursuing innovative market-based reforms, a robust 
expansion of consumer choice, or more intense mar-
ket competition among more diverse and less costly 
health insurance options.

The Solution: Liberalize Waiver 
Conditions

However, Congress could ease state efforts to re-
take control of their health insurance markets by lib-
eralizing the conditions for states to secure a waiver 
from existing rules. This could be done by eliminat-
ing the “comprehensive-coverage” and cost-sharing 
mandates, as well the current requirement that a 
state’s alternative must cover as many persons as 
would Obamacare’s existing markets. By getting rid 
of these obstacles, while retaining the deficit neu-
trality requirement, Congress could give states the 
opportunity to pursue more aggressive reforms of 
the insurance markets, allowing reforms to emerge 
in the “bottom-up” policy experimentation central 
to federalism.12

Conclusion
Americans, particularly individuals and small 

business employers and employees, need relief from 
high health care costs, which currently bedevil them 
in the individual and small-group markets. The 
House-passed American Health Care Act makes 
genuine attempts to reduce health care costs, but 
remains an imperfect vehicle to effectively complete 
the task at hand. The Senate can improve on the 
House bill, and thus secure more robust cost control. 
The Senate should look to eliminate or waive the 
federal government’s most costly health insurance 
regulations.
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