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Mandatory “Ban the Box” Requirements May Do More Harm

Than Good
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Abstract

Several public and private employers have undertaken “ban the box
initiatives that delay any inquiry into a job applicant’s prior crimi-
nal record until later in the hiring process. Such initiatives began as
and should remain voluntary efforts designed to reduce the barriers
to lawful employment that many qualified ex-offenders face. Yet some
states have begun to mandate ban the box policies. In addition, some
localities have crafted unduly burdensome and overly broad mandates,
and at least two (Baltimore, Maryland, and Columbia, Missouri) have
made it a crime to violate a ban the box ordinance. Such overcrimi-
nalization takes ban the box fervor too far. Further complicating the
landscape, the U.S. Equal Employment Opportunity Commission has
published Enforcement Guidance on the use of criminal records in em-
ployment decisions and has sued private employers, alleging unlawful
discrimination for not following its guidance. This is both unsound
and possibly unlawful. Ban the box initiatives, while laudable, should
remain simple, workable, and above all voluntary.
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hould private employers be able to ask a job applicant about

a potential criminal record when they think it is appropri-
ate, or must they wait to ask until lawmakers allow them to do so?
While many employers have voluntarily agreed to “ban the box” by
eliminating or delaying questions about a job applicant’s possible
criminal record—and should be applauded for doing this—some
states require them to do so. Some localities, including Baltimore,
Maryland, and Columbia, Missouri, have gone a step further and
have made it a crime for an employer to violate a ban the box ordi-
nance either directly or indirectly (by asking the applicant oblique
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KEY POINTS

= Many large businesses have vol-
untarily adopted a “ban the box”
policy to help reduce high levels of
recidivism often associated with
government regulations and busi-
ness policies that leave individuals
with a criminal record little oppor-
tunity for gainful employment.

m While banning the box may be a
good idea both from a moral per-
spective and as a business strat-
egy, itis a decision that should be
left up to each employer.

m The U.S. Equal Employment
Opportunity Commission has
sued employers for failure to fol-
low its Enforcement Guidance in
making hiring decisions in such
cases. Its approach is unsound
and may be unlawful.

m Some states and many localities
mandate specific ban the box
policies, and some localities have
made it a crime for an employer
to violate a ban the box ordinance
either directly or indirectly.

m Criminalizing noncompliance with
ban the box laws will only serve
to fuel the burgeoning problem of
overcriminalization.
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questions designed to elicit such information or by
conducting a criminal background check).

In addition, employers covered by Title VII of
the Civil Rights Act of 1964 should be aware that
the United States Equal Employment Opportunity
Commission (EEOC) has issued Enforcement Guid-
ance specifying when employers may and may not
ask ajob applicant or employee about his or her crim-
inal history. The EEOC has also filed claims alleging
unlawful discrimination against some employers
who have acted in contravention of that guidance.

Major Corporations Take the Pledge

One year ago, President Barack Obama spoke
about how hard it can be for individuals with a crim-
inal history to find employment' and, through exec-
utive action, required the Office of Personnel Man-
agement to “delay inquiries into criminal history”
for federal job applicants, a practice known as “ban
the box.”?In April 2016, the White House launched a
voluntary Fair Chance Business Pledge for private-
sector leaders to do the same and thereby “improve
their communities by eliminating barriers for those
with a criminal record and creating a pathway for a
second chance.” Major corporations, including the
Coca-Cola Company, Google, Koch Industries, Star-
bucks, and Uber, voluntarily signed on.? As Mark
Holden, General Counsel at Koch Industries, recent-
ly stated:

Few things are as important for people trying
to rejoin society as having a job. According to
the Justice Department, more than 650,000
incarcerated individuals return to their com-
munities every year, and after years behind bars
they desperately need a chance to find person-
al fulfillment and provide for themselves and
their families. But a combination of government
restrictions and business hiring processes too
often leave them with few, if any, opportunities
for gainful employment.

The results are as predictable as they are dis-
heartening. When people with criminal records
struggle to find work, they become much more
likely to re-offend....

To help end this sad cycle, businesses should con-
sider instituting a “ban the box” hiring policy. A
2009studybyHarvardand Princetonresearchers

showed that checking the box on a job applica-
tion that indicates a criminal record reduces the
chances of a callback by 50%, with blacks hurt
twice as much as white applicants with criminal
records. By eliminating or delaying this question,
candidates are less likely to be rejected before
their qualifications are considered.

We employ this approach at Koch Industries—we
officially removed the box last year, delaying the
question until later in the hiring process. Before
that, we had a process by which we reviewed a job
candidate’s offense to determine whether it was
job-related. Evenifit was, we engaged in afurther
review into the nature of the offense and the time
passed since its occurrence. The combination of
these two policies has resulted in job offers to
thousands of candidates with criminal records.

Many of those hired have been dedicated
employees who have risen through the compa-
ny’s ranks....

Hundreds of thousands of people with criminal
records try to rejoin society every year, and they
want to contribute to their communities and
improve their lives. We can help them by break-
ing down barriers that stand in their way. No one
should be judged forever based on what they did
on their worst day—and everyone deserves a sec-
ond chance.*

Helpful or Harmful?

A 2011 study of formerly incarcerated individu-
als supports that view, finding that employment is
the single most important factor in reducing recid-
ivism and that two years after their release, nearly
twice as many employed as unemployed formerly
incarcerated individuals had avoided another brush
with the law.® In addition, according to the Southern
Coalition for Social Justice, the hiring of former-
ly incarcerated individuals by the City of Durham,
North Carolina, increased nearly sevenfold during
the first four years after the city’s ban the box law
took effect.¢

Some researchers, however, have suggested that
adopting ban the box policies may do more harm
than good by lowering the chances of employment
for “young, low-skilled black...and...Hispanic men.””
Specifically, private employers, if prohibited from
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inquiring into an applicant’s criminal background,
may resort instead to assumptions or stereotypes
based on observable characteristics such as race or
gender in order to infer the likelihood that the appli-
cant has acriminal history, therebyincreasing racial
or gender disparities beyond what they would have
been had the employer been able to do a background
check in the first instance.

Regardless of one’s views about this scholarly
disagreement, scholars at The Heritage Foundation
have noted that ban the box initiatives, while laud-
able, should remain voluntary because there are
many good reasons why employers might want to
ask job applicants about any potential criminal his-
tory. For example:

m A criminal conviction is often relevant to job
function. A business, for instance, might not
want to hire someone who has been convicted of
theft to run the cash register.

m Businesses are often on the hook in tort law under
a negligent hiring or vicarious liability theory
if they put their customers in danger and harm
occurs. For example, hiring a person convicted of
multiple assaults might be dangerous if that per-
sonis goingtobein ahigh-stress, client-facing job.

m Whether it incurs liability or not, a business has
its reputation on the line and could be harmed in
the court of public opinion if it hires a released
offender who then engages in misconduct.®

A Red Tape Nightmare

According to the National Employment Law Proj-
ect, however, 24 states now require private employ-
ers to remove criminal record inquiries from their
employment applications, and over 150 localities
have also enacted some type of ban the box policy.’

A New York City ordinance, for example, makes
it unlawful for any employer with four or more
employees to “[mlake any inquiry or statement
related to the pending arrest or criminal conviction
record of any person who is in the process of apply-
ing for employment with such employer or agent
thereof until after such employer or agent thereof
has extended a conditional offer of employment to
the applicant.”® Such a prohibition could penalize
an employer for asking any number of open-ended,
seemingly innocent questions, such as:

m “Tell me about a time you made a mistake.” (“I
robbed a guy several years ago.”)

m “Why is there a gap in your employment between
[insertdate] and [insertdate]?” (“I wasin prison.”)

m “Are you willing to relocate?” and “Are you will-
ing to travel?” (“I would have to check with my
parole officer.”)

m “What makes you uncomfortable?” (“Telling peo-
ple about my criminal record.”)

m “What was your biggest failure?” (“Getting con-
victed for selling drugs.”)

Each question could “relate” to criminal history,
and each one appears on a Forbes list of “50 Most
Common Interview Questions.”"

Even after a conditional job offer has been made,
an employer in New York City has to cut through
more red tape “before taking any adverse employ-
ment action based on” a post-conditional offer inqui-
ry into criminal history, including “perform[ing] an
analysis of the applicant under article twenty-three-
aof the correction law and provid[ing] a written copy
of such analysis to the applicant in a manner to be
determined by the commission” while “allow[ing]
the applicant...no less than three business days [to
respond] and during this time, hold[ing] the posi-
tion open for the applicant.”** According to the New
York Daily News, the Mayor’s Counsel said that “[w]e
want New Yorkers back to work.” However, “business
groups slammed the bill, calling it an unnecessary
burden that will open employers to junk lawsuits,”?
since the ordinance authorizes a private right of
action for ordinance violations—a potential field day
for the plaintiffs’ bar and disappointed job applicants.

Yet New York’s ordinance is a compliance cake-
walk in comparison to others, which have criminal-
ized a private employer’s inquiry into a job appli-
cant’s criminal history. According to a Baltimore
ordinance, anyone who employs 10 or more “full-
time equivalent employees in the City of Baltimore”
is forbidden from taking any “direct or indirect con-
duct intended to gather information” with respect
to whether a job applicant has a criminal record—at
least, that is, until after the employer has made a
conditional job offer. This language raises the same
overbreadth problems contained in the New York
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City ordinance but goes a step further by making any
violation of the ordinance a misdemeanor carrying
potential criminal penalties of imprisonment for up
to 90 days and a fine of up to $500."

In 2014, the Columbia, Missouri, City Council
unanimously approved a similar ordinance,'* which
applies to any private employer “who employs one (1)
or more individuals within the jurisdiction of [the]
city, exclusive of parents, spouse or children of such
person, and any person acting directly in the inter-
est of an employer.”*¢ In Columbia, asking an appli-
cant about his or her criminal history before a condi-
tional job offer has been made is prohibited (subject
to certain limited exceptions, such as when a local,
state, or federal law or regulation requires specific
employers to reject applicants with particular crim-
inal convictions!'). This was done in order to “create
a more-level playing field for offenders who are look-
ing for employment after incarceration.”’® Leveling
the playing field is certainly an apt analogy, consid-
ering the consequences: Any employer who does

“inquire, question or otherwise seek information as
to whether an applicant has ever been arrested for,
charged with, or convicted of any crime [before] the
applicant has received a conditional offer of employ-
ment”" “shall be deemed guilty of a misdemeanor,”
punishable by fines up to $1,000, imprisonment for
up to 30 days, or both.?°

Neither the Baltimore ordinance nor the Colum-
bia ordinance has any standard of criminal intent
to distinguish those who stumble into a conver-
sation about prior arrests from those who inten-
tionally violate the law. The Supreme Court of the
United States recently revitalized the fundamental
presumption that a criminal conviction requires
proof of criminal intent,? and in recent testimo-
ny before the House Oversight and Government
Reform Committee, Federal Bureau of Investiga-
tion Director James Comey stated: “We don’t want
to put people in jail unless we can prove they knew
they were doing something they shouldn’t do.”*?
Yet under these ordinances, that is exactly what
could happen.

The EEOC’s Controversial Enforcement
Guidance

Employerswho are covered under Title VII of the
Civil Rights Act of 1964, which prohibits discrimi-
nation based on race, color, religion, national origin,
and sex,?® should also be aware that the EEOC has

adopted the controversial position that because
African American and Hispanic men are arrested
and convicted of crimes at a higher rate than white
men, an employer’s use of background checks may
be discriminatory if it disproportionately affects
African American or Hispanic men when it comes
to hiring, promotion, or retention decisions. In
2012, the EEOC published an Enforcement Guid-
ance document®* expressing the view that such a
practice would constitute discrimination based
on racial or national origin unless the employer
can demonstrate that the practice of automatical-
ly excluding an applicant from being hired or an
employee from being promoted or retained based
on a criminal conviction is related to the position
in question and consistent with business necessity.
To satisfy this standard, the EEOC states that “the
employer needs to show that the policy operates to
effectively link specific criminal conduct, and its
dangers, with the risks inherent in the duties of a
particular position.”?

Moreover, the EEOC takes the position that
exclusion based solely on an arrest record can never
be job-related and consistent with business necessi-
ty.?¢ In that document, the EEOC also laid out “best
practices” for employers to follow to avoid liability
under Title VII that include a detailed procedure for
employers to follow in order to assess an individual
job applicant’s criminal history.*” The EEOC even
went so far as to note that “[aln employer’s evidence
of a racially balanced workforce will not be enough
to disprove disparate impact” if it can be shown that
the practice deprived “a disproportionate number
of Title VII-protected individuals of employment
opportunities.”?®

Some critics and commentators have expressed
the view that the EEOC’s guidance rests on flawed
assumptions about crime, recidivism, and small-
business owners’ capacity to implement the details
of EEOC policies.?* Moreover, the West Virginia,
Colorado, Alabama, Georgia, Kansas, Nebraska,
Montana, South Carolina, and Utah Attorneys Gen-
eral signed a letter to the EEOC Chair to express
three main concerns:

m By following state and local law that differs from
EEOC policy, covered employers could be found
liable for discrimination under Title VII;




LEGAL MEMORANDUM | NO. 198
FEBRUARY 1, 2017

m Insofar as that proves to be true, the EEOC’s guid-
ance violates the sovereignty of states to adminis-
ter their own law and policy; and

m The EEOC’s “true purpose may not be the correct
enforcement of the law, but rather the illegiti-
mate expansion of Title VII protection to former
criminals.”®®

The EEOC Chair’s response was hardly reas-
suring. In a letter to the nine state attorneys gener-
al, she stated that “it is not illegal for employers to
conduct or use the results of criminal background
checks,” and the 2012 guidance “does not supersede
any state or local laws” on that issue; yet “Title VII
does” supersede all state and local law that “requires
or permits an act that is inconsistent with the fed-
eral statute,” and “the EEOC’s Guidance is simply
reciting and applying the text of Title VII, which sets
forth the principle that federal law preempts con-
tradictory state or local law.”®" Her letter concludes
with a reference to “two recently-filed EEOC law-
suits” against private employers which “challenge
criminal history screening processes that the Com-
mission alleges have a disproportionate impact on
African-Americans and are not job related and con-
sistent with business necessity, in violation of Title
VIL.”3?

Is the EEOC’s Enforcement Guidance
Binding?

The State of Texas responded to this by filing a
lawsuit in the United States District Court for the
Northern District of Texas seeking a declaration
that the EEOC’s guidance is an unlawful end-run
around the Administrative Procedure Act, which,
among its other purposes, sets the rules for agency
rulemaking.?® The district court ruled that the state
lacked standing to bring its case.?*

On appeal, the Fifth Circuit Court of Appeals dis-
agreed, holding that Texas has standing to seek relief
in federal court.®® The court described the EEOC’s
Enforcement Guidance as “a policy statement
couched in mandatory language that is intended to
apply to all employers” and observed that the EEOC
never “contended that it does not intend to follow
the Guidance to its full extent.”*® The court scolded
the EEOC for “nevertheless arguing that the Guid-
ance cannot be reviewed,” noting that “the EEOC
exploits the limitations of its enforcement authority,

while denying that state agencies will face legal con-
sequences should they fail to follow the Enforce-
ment Guidance’s directives.”*”

However, the court has since withdrawn that
opinion, vacated the district court’s judgment, and
instructed the district court to reconsider the
case “in its entirety”*® in light of the United States
Supreme Court’s recent holding in a case with simi-
larissues. In U.S. Army Corps of Engineers v. Hawkes
Co.,** the Supreme Court held that an agency guid-
ance document known as a “jurisdictional determi-
nation,” which the Army Corps of Engineers issued
under the Clean Water Act, was subject to judicial
review.*® Texas’s case remains pending.

The EEOC did suffer a stinging rebuke, however,
in a federal case it filed against a private employ-
er alleging that the employer’s use of background
checks was racially discriminatory because of the
disparate impact it had on African American job
applicants. In EEOC v. Freeman, United States Dis-
trict Court Judge Roger Titus dismissed the case,
concluding that the report by the EEOC’s expert con-
tained a “mind-boggling number of errors” and was
fatally flawed.*' In his opinion, which was affirmed
on appeal,*? Judge Titus added that there were many
legitimate business reasons to conduct background
checks on job applicants, stating:

For many employers, conducting a criminal his-
tory or credit record background check on a
potential employee is a rational and legitimate
component of a reasonable hiring process. The
reasons for conducting such checks are obvious.
Employers have a clear incentive to avoid hir-
ing employees who have a proven tendency to
defraud or steal from their employers, engage in
workplace violence, or who otherwise appear to
be untrustworthy and unreliable.*?

It is unclear, of course, whether the EEOC will
continue to adhere to this controversial Enforce-
ment Guidance in the new Administration. For now
at least, employers risk the possibility of a lawsuit if
they fail to follow the EEOC’s guidance document.

Conclusion

As many believe and some employers can attest,
banning the box may be a good idea both from a
moral perspective and as a business strategy, but
whether or not to do so is a decision that should be
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left up to each employer. Moreover, if a state or local-
ity decides, however unwisely, to mandate a ban the
box policy, it should certainly not turn violations
into criminal offenses, which would only serve to
fuel the burgeoning problem of overcriminalization.
—John G. Malcolm is the Director of and Ed
Gilbertson and Sherry Lindberg Gilbertson Senior
Legal Fellow in the Edwin Meese III Center for Legal
andJudicial Studies, of the Institute for Constitutional
Government, at The Heritage Foundation. John-
Michael Seibler is a legal fellow in the Meese Center.
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