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KEY TAKEAWAYS

The U.S. Supreme Court has recognized
that parents have a constitutional right
to direct their children’s upbringing in
specific contexts such as education.

Courts should resist creating substan-
tive rights not in the Constitution’s text,
especially when an issue is the subject of
public debate and legislative action.

Controversial medical interventions for
minors’ gender dysphoria are not, as the
Supreme Court requires, “deeply rooted in
[America’s] history and tradition.”

he American Psychiatric Association defines

“gender dysphoria” as “psychological distress

that results from an incongruence between
one’s sex...and one’s...psychological sense of [his or
her] gender.” “Gender-affirming care”—which pri-
oritizes a person’s claimed “gender identity” over
his or her sex—has social, legal, medical, and surgical
components.? It is “sometimes referred to as transi-
tion-related care”® because it is intended to facilitate
an individual’s movement away from his or her sex
and toward a desired gender identity.

The U.S. Food and Drug Administration (FDA) has
approved a group of drugs, called GnRH agonists, that
suppress production of the hormones estrogen and
testosterone. The FDA has approved this category
of drugs to treat abnormally early puberty in minors,
endometriosis, and prostate cancer* but “has never
approved them for gender dysphoria” for either
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adults or minors.’ They are nonetheless increasingly being prescribed for
minors who wish to “make the[ir] body look and feel more like that of the
opposite sex.”®

While many drugs are prescribed for “off-label” uses, doing so “circum-
vents the FDA’s authority to examine drug safety and efficacy, especially
when the patients are children.”” This is particularly hazardous when the
promotion and off-label use of a drug are part of a high-profile political
or cultural campaign. That appears to be the case with “gender-affirming”
medical interventions.

Several European countries that uncritically embraced “gender-af-
firming care” for minors have already reconsidered or reversed course as
the lack of evidence supporting the safety and effectiveness of these drugs
becomes more widely known and evidence of negative long-term health
consequences accumulates.® In the United States, the FDA is being sued for
allegedly concealing records regarding the off-label use of puberty blockers
and cross-sex hormones on minors.’ In addition, nearly two dozen states
have enacted laws prohibiting “gender-affirming” interventions for minors
in most circumstances.

Parents who seek to obtain such interventions for their children have
filed lawsuits in several of these states, arguing that banning such treatment
for minors violates the parents’ constitutional right, protected by the Four-
teenth Amendment, to direct the upbringing of their children." This Legal
Memorandum will evaluate that contention by examining the foundation
and recognition of the parental rights involved and whether those rights
extend to obtaining a specific type of medical intervention, such as those
referred to as “gender-affirming care,” for minor children.

The Fourteenth Amendment and Substantive Rights

The Fourteenth Amendment prohibits states from “depriv[ing] any
person of life, liberty, or property, without due process of law.”'* The
Supreme Court of the United States has held that, while framed in proce-
dural terms, the Due Process Clause also protects substantive rights.'® This
interpretive approach is called substantive due process.

Opening this door is potentially problematic. America’s Founders cre-
ated a written Constitution so that its limits on government “may not be
mistaken or forgotten.”** That purpose is made more difficult if the Consti-
tution is said also to contain unwritten limits on government in the form of
unenumerated substantive rights that only judges can discern. Nevertheless,
as Supreme Court Justice Samuel Alito recently noted, “[b]y its terms, the
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Due Process Clause is about procedure, but over the years, it has become a
refuge of sorts for [substantive] constitutional principles.”*

This path arguably gives the judiciary more power than the Founders
designed it to have. The Constitution is the “supreme law of the land,”*¢ and
as the Supreme Court acknowledged in Marbury v. Madison, “[its] framers...
contemplated that instrument as a rule for the government of courts, as well
as of the legislature.”” The Constitution cannot be such a rule, at least not
fully, if judges can, in effect, add provisions that the Framers neither put
there nor may even have contemplated.

The “natural human tendency to confuse what the [Fourteenth] Amend-
ment protects with our own ardent views about the liberty that Americans
should enjoy”® makes substantive due process a “treacherous field.”* The
Supreme Court, therefore, has repeatedly urged the “utmost care whenever
we are asked to break new ground in this field, lest the liberty protected by
the Due Process Clause be subtly transformed into the policy preferences
of the Members of this Court.”?® The Supreme Court has identified a few
limiting principles that help avoid this result.

¢ Substantive rights protected by the Due Process Clause are limited to
those that are, “objectively, deeply rooted in this Nation’s history and
tradition...and ‘implicit in the concept of ordered liberty, such that
‘neither liberty nor justice would exist if they were sacrificed.””*

¢ Rights said to meet these criteria must be carefully or specifically
described?? rather than generally or vaguely stated. The Supreme
Court “has always been reluctant to expand the concept of substantive
due process” and has focused on “how [a] petitioner describes the
[unenumerated] constitutional right at stake.”?® It has subjected both
enumerated and unenumerated rights to a “careful analysis of the
history of the right at issue.”**

In addition to caution about creating any unenumerated substantive
rights, the Supreme Court has held that, whether or not appearing in
the text, constitutional rights are not absolute. Advocates of gun con-
trol, for example, often quote from Justice Antonin Scalia’s opinion
in District of Columbia v. Heller* that “the right secured by the Second
Amendment is not unlimited.”?® President Biden has quoted these
words in remarks about gun restrictions,?” and the Giffords Law Center
to Prevent Gun Violence highlights them with a large bold font on
its website.*®
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In annual surveys of civic knowledge, freedom of speech is typically the
only First Amendment right that a majority of Americans can identify.>
Even freedom of speech, however, has its limits. It has become axiomatic
that, as Justice Oliver Wendell Holmes originally put it, “[t]he most strin-
gent protection of free speech would not protect a man in falsely shouting
fire in a theatre and causing a panic.”*°

Unenumerated constitutional rights are similarly limited. In Roe v. Wade,
for example, the Court held that the general “right of privacy,” which it had
previously recognized,® “is broad enough to encompass a woman’s decision
whether or not to terminate a pregnancy.”® That right, however, “cannot be
said to be absolute.”® Similarly, the “fundamental right of parents to make
decisions concerning the care, custody, and control of children,”** while

“perhaps the oldest of the fundamental liberty interests recognized by [the
Supreme] Court,”®* is “[not] beyond limitation.”3°

Foundation and Recognition of Parental Rights

In his Commentaries on the Laws of England, William Blackstone wrote of
parents’ common-law duty to provide for the maintenance, protection, and
education of their children.*” Professor Robert Sedler explains that this duty
was later codified in state laws and became the basis for an unenumerated
Fourteenth Amendment right of parents to direct the upbringing and care of
their children.®® The Supreme Court has similarly observed that the “history
and culture of Western civilization reflect a strong tradition of parental
concern for the nurture and upbringing of their children. This primary role
of the parents in the upbringing of their children is now established beyond
debate as an enduring American tradition.”®’

Blackstone emphasized that the duty of parents to provide a suitable education
for children was “of far the greatest importance of any.”*’ Similarly, consistent
with the necessary caution in navigating this “treacherous field” of substantive
due process, the Supreme Court’s first recognition of parents’ right to direct
the upbringing of their children was limited to “the power of parents to control
the education of their own.”* Several precedents inform this analysis.

In Meyer v. Nebraska,** a teacher challenged a state law that prohibited
any person, “individually or as a teacher...in any private, denominational,
parochial, or public school” from teaching “any subject to any person in
any language than the English language” until after the eighth grade.** The
Nebraska Supreme Court affirmed the teacher’s conviction for using German
to teach reading, holding that the statute “comes reasonably within the
police power of the state”** and did not violate the Fourteenth Amendment.
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The issue before the U.S. Supreme Court in Meyer was whether
this statute “unreasonably infringes the liberty guaranteed...by the
Fourteenth Amendment.”*® The Court held that it did, overturned the
conviction, and struck down the statute. The Court had previously
interpreted the Due Process Clause to include “those privileges long
recognized at common law as essential to the orderly pursuit of happi-
ness by free men.”** The “established doctrine” at the time the Court
decided Meyer was that “this liberty may not be interfered with, under
the guise of protecting the public interest, by legislative action which
is arbitrary or without reasonable relation to some purpose within the
competency of the state to effect.”*”

Pierce v. Society of Sisters*® challenged a law, adopted by the voters in
Oregon, requiring that children between the ages of eight and 16 attend
public schools. The Society of Sisters of the Holy Names of Jesus and Mary,
which operated schools providing both secular and religious education, and
the Hill Military Academy, which provided private education for boys who
were five to 21 years old, challenged the law. Citing Meyer, the Supreme
Court held as “entirely plain” that the law “unreasonably interferes with
the liberty of parents and guardians to direct the upbringing and education
of children under their control.”*

The standard, the Court said, was that “rights guaranteed by the Consti-
tution may not be abridged by legislation which has no reasonable relation
to some purpose within the competency of the state.”*® The plaintiffs in
Meyer could challenge the law because the “unwarranted compulsion...over
present and prospective patrons of their schools”® meant “destruction of
their business and property.”**

In Princev. Massachusetts,> a Jehovah’s Witness challenged her convic-
tion under Massachusetts’ child labor law for permitting her nine-year-old
niece, over whom she had custody, to sell religious literature. She claimed
that the law violated both her First Amendment right to exercise religion
and, citing Meyer, her Fourteenth Amendment right to direct the upbring-
ing of a child in her custody. “It is cardinal with us,” the Court said, “that the
custody, care and nurture of the child reside first in the parents.... But the
family itself is not beyond regulation in the public interest.... [T]he state
has a wide range of power for limiting parental freedom and authority in
things affecting the child’s welfare.”>*

The Court also held that “[t]he state’s authority over children’s activities
is broader than over like actions of adults” but not unlimited.*® Put in more
personal terms, “[p]arents may be free to become martyrs themselves. But
it does not follow they are free...to make martyrs of their children before
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they have reached the age of full and legal discretion when they can make
that choice for themselves.”*® In this light, the Supreme Court affirmed
the conviction.

Troxelv. Granville® involved a challenge to a Washington State law allow-
ing any person to petition a court for visitation rights whenever “visitation
may serve the best interest of the child.”*® After the father of two girls died,
their paternal grandparents petitioned for visitation rights over their
mother’s objection. The Washington Supreme Court held that the statute
violated the mother’s Fourteenth Amendment right to rear her children.
The U.S. Supreme Court agreed,* noting that under the “breathtakingly
broad” visitation statute, “a parent’s decision that visitation would not be
in the child’s best interest is accorded no deference.”® The Court limited
its conclusion to this specific factual context, declining to speculate as to
whether a narrower statute that gave more deference to a parent’s evalua-
tion of the child’s best interest might also be unconstitutional.®

The U.S. Supreme Court has thus recognized a Fourteenth Amendment
right of parents to direct the upbringing of their children but has done
so in specific contexts such as education or with reference to particular
facts such as the “breathtakingly broad” visitation statute in Troxel.®? This
background helps to clarify the novelty of the plaintiffs’ claim that banning

“gender-affirming care” for minors is unconstitutional. These challenges
exist far outside the familiar education context. A “careful description” of
their argument is that the Fourteenth Amendment protects their right to
obtain a specific kind of medical intervention for someone else and that
has not been found to be safe and effective if used as the parents want it
used. Each basic element of this claim pushes substantive due process past
where it has ever been.

In Abigail Alliance for Better Access to Developmental Drugs v. von
Eschenbach,®® terminally ill patients claimed a Fourteenth Amendment
right to access experimental drugs that had “passed limited safety trials but
had not been proven safe and effective.”** The U.S. Court of Appeals for the
D.C. Circuit, sitting en banc, concluded that such aright is not deeply rooted
in America’s history and tradition. Rather, “our Nation has long expressed
interest in drug regulation, calibrating its response in terms of the capabil-
ities to determine the risks associated with both drug safety and efficacy.”®

Today, it is the FDA that allows marketing of particular drugs for specific
uses by determining that they are safe and effective for those uses.®® The
D.C. Circuit concluded that “FDA regulation of post-Phase I drugs is entirely
consistent with our historical tradition of prohibiting the sale of unsafe
drugs.”®” As will be discussed more fully below, the Supreme Court has never



LEGAL MEMORANDUM | No. 344 DECEMBER 6, 2023 | 7
heritage.org

recognized “a general right to receive new medical or experimental drug
treatments,”*® even for adults; therefore, “[t]here’s little reason to think that
a parent’s right to make decisions for a child sweeps more broadly than an
adult’s right to make decisions for herself.”®

State Bans on “Gender-Affirming Care”

Establishing that the general right of parents to direct the upbringing
and care of their minor children is not absolute and that courts have not
recognized a right to obtain medical care that is experimental or has not
been found to be safe and effective makes the answer to the next question
clear. Do state laws prohibiting “gender-affirming” medical interventions
for minors violate parents’ constitutional rights? The answer is no. These
bans are consistent both with the authority of states to regulate the practice
of medicine generally and with the traditional understanding of parental
rights as recognized by federal courts for more than a century.

Criticisms of “Gender-Affirming Care.” Advocates want to portray

“gender-affirming care” as ordinary medical care, no different from familiar
drug therapies or surgical procedures. It is not. As noted above, the FDA has
not found puberty blockers or cross-sex hormones to be safe and effective
for treating gender dysphoria. Clarifying that these interventions are in
fact controversial, novel, and unproven provides important context for
answering the legal question raised in lawsuits over state prohibitions.

As reported by the UCLA School of Law’s Williams Institute, more
than 300,000 high school-aged (ages 13-17) children in the United States
today identify as “transgender,””° comprising the largest share of the overall
transgender-identified population.” Moreover, between 2017 and 2021, the
number of children in the United States taking puberty blockers or cross-
sex hormones doubled.”> Double mastectomies performed on adolescent
girls increased by nearly 400 percent during the same period.”

As noted above, gender dysphoria is an inherently subjective or impres-
sionistic diagnosis, based as it is on an individual’s “psychological sense
of [his or her] gender.”” This means that factors that would not affect the
incidence of other medical conditions might have a profound effect on this
precipitous rise in the number of minor children expressing sudden onset
gender dysphoria. Many critics, in fact, are exploring the “transgender
craze”” as part of the incursion of gender ideology into every facet of Amer-
ican life. Unfortunately, the medical establishment has not shown the kind
of rigorous objectivity that this phenomenon requires. Before this recent
surge in the diagnosis of gender dysphoria, up to 94 percent of adolescents
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with such distress experienced a resolution of symptoms after they passed
through puberty.” Nevertheless, much of the medical establishment has
uncritically embraced “gender-affirming care” as the preferred treatment.

The American Academy of Pediatrics (AAP), for example, endorses the
World Professional Association of Transgender Health (WPATH) approach
to gender dysphoria: the irreversible altering of a minor’s secondary sex
traits through surgeries and cross-sex hormones. WPATH’s guidelines for
treating gender dysphoria are highly suspect, however.” Its Standards of
Care for adolescents seeking hormones, for example, are based largely on
a single study now known as the “Dutch Study” and its related protocol.”
That protocol was far more restricted and conservative than WPATH’s
preference, and even the Dutch study has been subjected to withering and
widespread criticism for its biased methodology, inapplicability to current
clinical practice in Western countries, and unimpressive findings.”

James Cantor, aresearcher at Toronto’s Center for Sexual Health, reported
in the Journal of Marital & Sexual Therapy that the AAP’s policy statement
on “[e]|nsuring comprehensive care and support for transgender and gen-
der-diverse children and adolescents”®® was deeply flawed. Not only did
the AAP statement fail to include any of the actual outcomes literature on
cases of “gender diverse” children, but it also misrepresented the contents
of its citations, which repeatedly said the opposite of what AAP attributed to
them.® The AAP’s affirm-only/affirm-early position regarding the treatment
of gender dysphoria in minors has been on shaky ground at least since 2018.%2

Problems with scientific research methods regarding gender dyspho-
ria and the conclusions drawn from them abound. As a result, a medical
consensus for minors regarding the bundle of interventions referred to
collectively as “gender-affirming care” simply does not exist. One paper
posted on the National Institutes of Health website, for example, asserts
that “virtually nothing is known regarding adolescent-onset [gender
dysphoria].”®® Sweden, the Netherlands, the United Kingdom, Finland,
and now Denmark®* have backtracked from earlier representations that
medical interventions were needed for gender-dysphoric minors and now
recommend more conservative approaches, including “watchful waiting.”s®
Notably, in the United Kingdom, one clinical journal attributed the lack of
safeguards for children in England’s largest pediatric gender clinic to the
uncritical “affirmative model,” which “originated in the USA.”%¢

The medical interventions that comprise “gender-affirming care” not
only can but are intended to have lifelong consequences. Information on
the long-term impact of these treatments, however, is scant. Reuters news
service recently reported on this paucity of evidence, noting that:



LEGAL MEMORANDUM | No. 344 DECEMBER 6, 2023 | 9
heritage.org

Puberty blockers and sex hormones do not have U.S. Food and Drug Ad-
ministration (FDA) approval for children’s gender care. No clinical trials have
established their safety for such off-label use. The drugs’ long-term effects

on fertility and sexual function remain unclear. And in 2016, the FDA ordered
makers of puberty blockers to add a warning about psychiatric problems to
the drugs’ label after the agency received several reports of suicidal thoughts
in children who were taking them. More broadly, no large-scale studies have
tracked people who received gender-related medical care as children to deter-
mine how many remained satisfied with their treatment as they aged and how
many eventually regretted transitioning.®”

In addition to the lack of affirmative evidence for these treatments, the
growing number of adolescents who later regret receiving them illustrates
the need for deliberation and careful analysis in pediatric gender medicine.
A 2021 study by Dr. Lisa Littman published in the Archives of Sexual Behav-
ior®® suggests that the number of detransitioners® has been underestimated
and that these adolescents often have complex, underlying mental health
conditions that a reflexive move to transition did not solve.

e A majority of respondents had been diagnosed with at least one psy-
chiatric or neurodevelopmental issue.

¢ More than one-third reported experiencing trauma before the onset of
gender dysphoria.

¢ Almost half of respondents stated that the medical counseling regard-
ing transition was overly positive about its benefits and lacked any
discussion of risks or possible side effects.

e Some participants even reported that mental health and medical clini-
cians pressured them into “gender-affirming” medical transition.®

The statistics on the comorbidity of gender dysphoria and mental illness
similarly reinforce the need for a cautious “wait and see” approach when
dealing with adolescent gender dysphoria and related distress. Based on a
survey of more 10,000 patients, for example, a 2019 study” found that nearly
60 percent of transgender-identified patients in a more than 10,000-patient
survey were diagnosed with at least one psychiatric disorder. A recent Her-
itage Foundation report found that “easing access to cross-sex treatments
without parental consent significantly increases suicide rates.”* And a
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major long-term study out of Sweden revealed that adults who underwent
“gender-affirming” surgery were 19 times more likely than the general pop-
ulation to die by suicide.”®

If there is a consensus regarding the best approach to gender dys-
phoria and “gender-affirming” care, it is evidenced by nearly every
clinical and professional association in the world using approaches to
helping gender-dysphoric children that are far more conservative than the
affirm-and-transition approach favored by prominent American medical
associations. In other words, it is groups like the AAP in the United States
that are out of step with the consensus when they insist instead that their
regime for the affirmation of gender identity is the only acceptable approach.
Their approach hasled to a proliferation of gender clinics nationwide and an
increase in the number of children’s hospitals and clinics performing “gen-
der-affirming” chemical and surgical treatments.* It has also implicated
the government’s interest in protecting vulnerable minors from irreparable
bodily modification and harm.

State Authority to Ban “Gender-Affirming” Medical Treatment
for Minors. In response to the proliferation of “gender-affirming” medical
interventions across the country, 23 states have enacted restrictions for
children under the age 0f 18.°° Most of these bans restrict any combination
of modalities for gender dysphoria, including puberty blockers, cross-sex
hormones, and body-altering surgeries for the purpose of changing a child’s
gender-based appearance.®® One recent case provides insight into whether
such bans are constitutional.

The Tenth Amendment provides that “[t]he powers not delegated to the
United States by the Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.””” These powers include
what is often referred to as a general “police power” to provide for “[p]ublic
safety, public health, morality, peace and quiet, [and] law and order.”® As
recently as 2022, in Cameron v. EMW Women’s Surgical Center, P.S.C., the
Supreme Court held that “[pJaramount among the States’ retained sover-
eign powers is the power to enact and enforce any laws that do not conflict
with federal law.”®® A state’s opportunity to exercise its sovereign power
to enact laws governing its own citizens “should not be lightly cut off.”*°°
This includes the creation of rights not found in the Constitution’s text or
deeply rooted in the nation’s history or tradition that prevent states from
exercising their reserved police power.

The Supreme Court made this plain in Dobbs v. Jackson Women’s Health
Organization,'® a case challenging a Mississippi ban on most abortions
after 15 weeks of pregnancy. States had used their police power to prohibit
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abortion for more than 150 years before the Supreme Court, in Roe v.
Wade,'*? blocked that power by creating a fictitious constitutional right to
abortion. In Dobbs, the Supreme Court overruled both Roe v. Wade'*® and
Planned Parenthood v. Casey,'** holding that “the Constitution does not
confer a right to abortion.”'°® The result returned “authority to regulate
abortion” to “the people and their elected representatives.”'°°

The states’ police power includes regulating the medical profession'®” by
proscribing certain procedures or setting standards for performing them
and by regulating, restricting, or prohibiting certain medical treatments
altogether.!”® As the Supreme Court held in Dobbs, these laws are constitu-
tional “if there is a rational basis on which the legislature could have thought
that [they] would serve legitimate state interests.”’°° Protecting minors'®
from catastrophic harm certainly falls within this category of interest and
isnot limited only to medical interventions that are, as is the case currently
with “gender-affirming care,” experimental or when their safety and efficacy
have not yet been established.

The states’ power to protect minors in this context also means that
public policy issues that the Constitution does not clearly withdraw can be
addressed through public debate and representative democracy. Abortion
advocates attempted to constitutionalize abortion after failing to achieve
their objectives in state legislatures.!! Gender activists today are using the
same strategy to remove decisions about “gender-affirming” interventions
from the people and their elected representatives. Yet like abortion, this
issue has more than just alegal dimension; it raises profound moral, social,
and cultural concerns that are not the domain of science and medicine.
They are, rather, the kind of matters that are rightly addressed through
the political process.

The Court in Dobbs relied on its 1997 decision in Washington v.
Glucksberg'? for the way to determine whether a right not found in the
Constitution’s text prevents the state from enacting a particular law. In
Glucksberg, the Court held that the Fourteenth Amendment’s Due Process
Clause does not protect a right to assisted suicide. That right, the Court
explained, was not “deeply rooted in this Nation’s history and tradition”
and therefore could be regulated through the democratic process.

In addition, the Court offered counsel that is relevant to this analysis.
Courts should not derive fundamental rights “from abstract concepts of
personal autonomy.”"® In fact, “the mere novelty” of an asserted right was

“reason enough to doubt that [the Constitution] sustains it.”"* That aptly
describes an asserted right to “gender-affirming” puberty blockers, cross-
sex hormones, and sex-trait modifying surgeries on minors. These are not
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only novel and controversial; they have not been approved either sepa-
rately or jointly by the relevant regulatory authority as safe and effective

for treating gender dysphoria, and far from reflecting a widespread medical

consensus, they are out of step with the practices in other countries where

health authorities have conducted systematic reviews of the scientific evi-
dence. This is strong support for the conclusion that the Constitution does

not protect a parental right to obtain “gender-affirming” care for minors.

Litigation Involving State Bans on “Gender-
Affirming” Medicine for Minors
As of this writing, parents of minor children seeking “gender-affirming care”
have challenged bans in at least 14 states: Florida, Georgia, Montana, Texas, North
Dakota, Alabama, Idaho, Arkansas, Indiana, Oklahoma, Tennessee, Nebraska,
Missouri, and Kentucky."*® Three federal appellate courts have reached different
conclusions on the constitutionality of these state bans. In each case, plaintiff
parents assert an unlimited Due Process Clause substantive right of parents
to choose any medical treatment for their children, claiming that there is a
well-settled, universal consensus regarding chemical and medical treatment
of gender dysphoria in minors or adolescents. In addition, on behalf of their
children, they claim that these statutes violate the Constitution’s guarantee
of equal protection by discriminating against transgender individuals.
Brandtv. Rutledge."® An Arkansas statute prohibits “gender transition
procedures™” for minors. The law defines those procedures as including
“any medical or surgical procedure...intended to [a]lter or remove physical
or anatomical characteristics or features that are typical for the individual’s
biological sex” or “[i]nstill or create physiological or anatomical character-
istics that resemble a sex different from the individual’s biological sex.”"
Youth plaintiffs argued that the ban discriminated on the basis of sex and
transgender status and therefore violated the Fourteenth Amendment’s
Equal Protection Clause; parent plaintiffs claimed that the ban violated
their right under the Due Process Clause; and physician plaintiffs asserted
that the law violated their First Amendment right to freedom of speech.
The Eighth Circuit affirmed the lower court’s injunction against the law,
concluding that it likely violated the Equal Protection Clause." It there-
fore did not address the Due Process Clause or free speech claims. Judge
Jane Kelly, writing for the three-judge panel, held that the state statute
discriminated on the basis of transgender status and therefore should be
evaluated under the “heightened scrutiny” standard usually applied to sex
discrimination.'? That standard required the state to prove that the ban on
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“gender-affirming” care was “substantially related to an important inter-
est”' in preventing these procedures. Arkansas argued that its “interest in
protecting children from experimental medical treatment and regulating
ethics in the medical profession™?? was sufficient.

Judge Kelly wrote that “the biological sex of the minor patient is the
basis on which the law distinguishes between those who may receive cer-
tain types of medical care and those who may not”'?® and was unable to
find any “exceedingly persuasive justification” from the government that
was sufficient to meet the heightened scrutiny standard.!** Notably, she
cited the controversial WPATH standards, uncritically emphasizing that
puberty-suppressing hormones might be “appropriate for adolescents at
the onset of puberty who have exhibited persistent gender nonconformity
and who are already addressing any coexisting psychological issues.”'?

Eknes-Tucker v. Governor of Alabama.'** Alabama’s Vulnerable Child
Compassion and Protection Act'®” has language similar to the Arkansas stat-
ute. It provides that “no person shall engage in or cause” the prescription
or administration of puberty-blocking medication or cross-sex hormone
treatment to a minor “for the purpose of attempting to alter the appear-
ance of or affirm the minor’s perception of his or her gender or sex, if that
appearance or perception is inconsistent with the minor’s sex.” Transgen-
der minors and their parents challenged the law on both due process and
equal protection grounds.

The district court ruled in the plaintiffs’ favor, concluding that the Four-
teenth Amendment protects a parental right to “treat [one’s] children with
transitioning medications subject to medically accepted standards” and
that Alabama’s justifications for the statute did not meet the heightened
scrutiny standard under the Equal Protection Clause.!® On August 21, 2023,
a three-judge panel of the U.S. Court of Appeals for the Eleventh Circuit
unanimously reversed the district court on both issues.

In an opinion written by Judge Barbara Lagoa, the Court of Appeals held that

“[t]he plaintiffs have not presented any authority that supports the existence of
a constitutional right to ‘treat [one’s] children with transitioning medications
subject to medically accepted standards.””'?* Additionally, the court found that
because that right does not exist, the district court applied the wrong standard
ofjudicial review. As the Supreme Court had done in Dobbs after concluding
that no constitutional right to abortion exists, the Eleventh Circuit held that
the statute has a “strong presumption of validity” and need only be rationally
related to alegitimate government interest. The Alabama law easily met that
standard, furthering the state’s interest in protecting children from unproven
and potentially irreversible medical procedures.
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Next, the court looked more specifically at whether the general Four-
teenth Amendment right of parents to direct the upbringing of their
children included an unfettered right to choose transitioning medical treat-
ments for them. It applied the Dobbs/Glucksberg analysis, asking whether
such aright “is ‘deeply rooted in [our] history and tradition’ and ‘essential
to our Nation’s scheme of ordered liberty.” The court’s answer was that “the
use of these medications in general—let alone for children—almost certainly
is not ‘deeply rooted’ in our nation’s history and tradition.”**°

The court’s analysis reflected the need to reason forward from sound
principles rather than a rush to find some justification for a predeter-
mined conclusion. Because the judges were being asked to break new
ground in the field of substantive due process under the Fourteenth
Amendment, Lagoa wrote that they were bound to exercise the “utmost
care.” She pointed out that the lower court had “grounded its ruling in
an unprecedented interpretation of parents’ fundamental right to make
decisions concerning the ‘upbringing’ and ‘care, custody, and control’
of one’s children” and then had compounded the injury by applying the
wrong judicial review standard.'®!

L.W. v. Skrmetti.”** Statutes in Tennessee and Kentucky prohibit certain
medical treatments for minors with gender dysphoria. Specifically, Tennes-
see bans puberty blockers, cross-sex hormones, and sex-transition surgery.
Transgender minors and their parents challenged the laws on both due pro-
cess and equal protection grounds. In Tennessee, the district court enjoined
the law, concluding that it violated the parents’ “fundamental right to direct
the medical care of their children” and also failed to meet the heightened
scrutiny standard under the Equal Protection Clause.'*

The U.S. Court of Appeals for the Sixth Circuit consolidated the two cases
and, as the Eleventh Circuit had done, reversed the district court decisions
on both issues.’** Writing for the 2-1 majority, Chief Judge Jeffrey Sutton
inquired whether the people of this country “ever agreed to remove debates
of this sort—over the use of innovative, and potentially irreversible, medi-
cal treatments for children—from the conventional place for dealing with
new norms, new drugs, and new public health concerns: the democratic
process.”’® “Life-tenured federal judges,” Sutton wrote, “should be wary
of removing a vexing and novel topic of medical debate from the ebbs and
flows of democracy by construing a largely unamendable Constitution to
occupy the field.”*¢ Citing Glucksberg, he cautioned that “[c]onstitution-
alizing new areas of American life is not something federal courts should
do lightly, particularly when ‘the States are currently engaged in serious,
thoughtful’ debates about the issue.”*®”



LEGAL MEMORANDUM | No. 344 DECEMBER 6, 2023 | 15
heritage.org

In both cases, the plaintiff parents claimed that the Constitution was
not neutral about legislative regulation on this issue but instead affirma-
tively gave them the right to choose new and possibly irreversible medical
interventions for minors.'®® The Sixth Circuit disagreed, holding that the
government’s interests in “regulating health and welfare,” protecting “the
integrity and ethics of the medical profession,” and “preserving and pro-
moting the welfare of the child” come with “broad power to ‘limit[] parental
freedom,’..when it comes to medical treatment.”*°

Particularly relevant to “gender-affirming care,” the court emphasized
that this “presumption of legislative authority to regulate healthcare
gains strength in areas of ‘medical and scientific uncertainty.” Otherwise,

“[courts] will impose a constitutional straitjacket on legislative choices
before anyone knows how that ‘medical and scientific uncertainty will play
out.”*° As noted above, one of the safeguards against courts improperly
creating substantive rights through the Due Process Clause is that a pro-
posed right must be described carefully and concretely. The Sixth Circuit
followed this counsel in Skrmetti, with Sutton writing that the plaintiffs
were “climbing up the ladder of generality to a perch—in which parents
control all drug and other medical treatments for their children—that the
case law and our traditions simply do not support.”'*

Conclusion

For a century, the U.S. Supreme Court has recognized that parents have
afundamental right to direct the care and upbringing of their children. The
Court has done so only in certain contexts, such as education and visitation,
and has also held that this right must be weighed against state interests such
as traditional police power regarding the practice of medicine. While most
parents may have the best interests of their children at heart, state interests are
particularly strong with respect to novel or experimental medical interventions,
drugs that have not been found to be safe and effective, and situations in which
an active debate regarding public policy in a specific context is being conducted.

As aresult, courts should be cautious about creating substantive rights
that “place the matter outside the arena of public debate and legislative
action.” Medical interventions for gender dysphoria in minors are clearly
in this category. The FDA has not approved puberty blockers or cross-sex
hormones to treat gender dysphoria; criticism of what little science exists
in this area continues to accumulate; and several Western nations that, like
the United States, uncritically embraced “gender-affirming” interventions
have pulled back to a more cautious approach.
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Using life-altering drugs and radical surgeries to alter a minor’s appear-
ance is not, as Glucksberg and Dobbs require, deeply rooted in America’s
history and tradition. The two federal appeals courts to address the issue
properly came to this conclusion. A third considered only an associated
claim—that a state law banning “gender-affirming” care for minors vio-
lated the Constitution’s Equal Protection Clause because it discriminated
based on transgender status. As a result, the third court never considered
the constitutionality of the parent plaintiffs’ claimed right to choose “gen-
der-affirming care” for their children over the state’s objection.

When the expected circuit split on the precise issue of parental rights
under the Due Process Clause occurs,**? the Supreme Court will likely have
to address the issue once again.

Sarah Parshall Perry is a Senior Legal Fellow in the Edwin Meese Il Center for Legal and
Judicial Studies at The Heritage Foundation. Thomas Jipping is a Senior Legal Fellow in
the Meese Center.
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