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Improving the Tax Cuts and Jobs Act:
A Path for the Conference Committee

Adam N. Michel

he House and Senate each passed slightly differ-

ent versions of the Tax Cuts and Jobs Act. The
two versions now head to a conference committee
where select lawmakers from both chambers will
work towards one unified bill.!

A conference committee gives Congress the
opportunity to make further improvements to the
bills. However, conference comes with the danger
that they could weaken the final legislative package.

Given the differences, there are certain compo-
nents of each bill that should be included in a final
package. The major differences between the bills are
included in the appendix.

The conference committee should begin with
the Senate-passed bill because the political balance
struck in the Senate will be important to maintain
for final passage. The House bill, however, has many
worthy provisions that will make the Senate bill
even stronger.

The Best Parts of the House
and Senate Plans

1. 20 Percent Corporate Tax Rate and
Expensing. In both bills the corporate tax rate is
cut from 35 percent—one of the highest rates in the
world—to 20 percent. A 20 percent federal corporate
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tax rate is the upper bound for global tax competi-
tiveness.? The conference report should implement
the 20 percent rate immediately, as in the House bill,
rather than delaying it by one year, as the Senate bill
would do.

All businesses will also be able to immedi-
ately write off the costs of new equipment for five
years. This provision, called “expensing,” removes
a current tax bias against investment.? The Sen-
ate improves on the House bill by reducing the tax
penalty against investing in buildings and further
extends partial expensing of equipment beyond five
years.

In anideal world, immediate expensing should be
permanent and afforded to all business purchases,
not just used to favor new equipment. This is an area
that Congress should return to in future legislation.

2. Elimination of Tax Subsidies. Both the
House and the Senate bills eliminate the state and
local tax deduction for income and sales tax and
cap the property tax write-off at $10,000. This true
structural reform will increase the efficiency and
fairness of the entire U.S. tax system.

Removing the state and local tax deduction ends
the current economically destructive subsidy where-
by similar taxpayers in low-tax states pay higher fed-
eral taxes than those in high-tax states. The deduc-
tion subsidizes big government and high-income
taxpayers at the expense of the rest of Americans.*

The larger standard deduction is a tax simplifica-
tion, and goes a long way towards limiting the value
of tax subsidies in the form of itemized deductions
for individuals.® Both the House and the Senate bills
eliminate a current subsidy to domestic manufac-
turing in favor of lower rates for all businesses types.
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The House bill goes even further on subsidies
elimination than does the Senate bill. The confer-
ence report should favor removing as many tax subsi-
dies and privileges as possible and focus on lowering
rates with the savings. In this area, then, the confer-
ence committee should default to the House bill. The
House bill, among other things, caps the mortgage
interest deduction for future home buyers; repeals
the deductions for medical expenses, private activ-
ity bonds, and student loan interest; and eliminates
credits for historic rehabilitation, energy produc-
tion, orphan drugs, and “new-market” investments,
among others.

3. Individual Mandate Repeal. The confer-
ence committee should include the Senate’s repeal
of Obamacare’s individual mandate. Zeroing out the
tax, which forces individuals to buy health insurance,
would provide tax relief to millions of Americans who
cannot afford the rising costs of Obamacare insurance.

Repealing the mandate would put anywhere
between $695 and $13,100 back into the pockets of
American families, if they choose to not purchase the
type of health insurance that Obamacare requires.¢

4. Education Savings Accounts Expansion and
Tax Credits Simplification. The House bill includes
two important simplifications to education policy that
are largely left out of the Senate reform. The House
consolidates seven different education tax incentives

into the existing American opportunity tax credit and
makes it available for an additional year.”

The House bill allows K-12 education expenses to
be eligible for a 529 college savings account, increas-
ing the ability of parents to pay for education options
outside the public school system.® The plan consoli-
dates the current two savings programs (Coverdell
accounts and 529 plans) into a more flexible and more
broadly available version of the current 529 college
savings plan, allowing the plans to be used for elemen-
tary and secondary education expenses. The House
version would also allow 529 savings to be spent on
apprenticeship programs, enabling students to save
for post-secondary options other than college tuition.

The Senate version of the proposal would also
expand the plans to homeschooling expenses.® This
modification should be included along with the rest
of the House education reforms.

Room for Improvement

1. Individual Tax Rates. Neither the House nor
the Senate lower personal taxes as far as they should.
The House plan consolidates the number of tax brack-
ets from the current seven down to four, but does not
lower the current top tax bracket of 39.6 percent. The
plan actually raises marginal rates on some taxpayers
making over $200,000 and includes a new “bubble tax
rate” of 45.6 percent for some high-income earners.

1. For the House version, see Tax Cuts and Jobs Act, H.R. 1, 115th Cong., st Sess., https://www.congress.gov/115/bills/hr1/BILLS-115hrTeh.pdf
(accessed December 6, 2017). For the Senate version, see Tax Cuts and Jobs Act, amendments to H.R. 1, https://www.finance.senate.gov/

imo/media/doc/12.2.17 HR 1.PDF (accessed December 6, 2017).

2. Even after adoption of this recommendation, when average state taxes are added in, the U.S. would still have an average cumulative tax rate

higher than the worldwide average of 23 percent.

3. Adam N. Michel and Salim Furth, “For Pro-Growth Tax Reform, Expensing Should be the Focus,” Heritage Foundation Issue Brief No. 4747,
August 2, 2017, http://www.heritage.org/taxes/report/pro-growth-tax-reform-expensing-should-be-the-focus.

4. Rachel Greszler, Kevin D. Dayaratna, and Michael Sargent, “Why Tax Reform Should Eliminate State and Local Tax Deductions,” Heritage
Foundation Backgrounder No. 3256, October 17, 2017, http://www.heritage.org/taxes/report/why-tax-reform-should-eliminate-state-and-

local-tax-deductions.

5. Rachel Greszler, "How Tax Reform Would Simplify Taxes for Tens of Millions,” Heritage Foundation Commentary, November 13, 2017,
http://www.heritage.org/taxes/commentary/how-tax-reform-would-simplify-taxes-tens-millions.

6. Rachel Greszler, “Why Eliminating Obamacare’s Individual Mandate Should Be Part of Tax Reform,” Heritage Foundation Commentary, November
27,2017, http://www.heritage.org/health-care-reform/commentary/why-eliminating-obamacares-individual-mandate-should-be-part-tax.

7. Ryan Ellis, "House Tax Reform Bill Improves Education Policy,” Forbes, November 4, 2017, https://www.forbes.com/sites/ryanellis/2017/11/14/
house-tax-reform-bill-improves-education-policy/#5681bafa20c5 (accessed December 6, 2017).

8. Lindsey Burke and Rachel Sheffield, “Continuing the School Choice March: Policies to Promote Family K-12 Education Investment,” Heritage
Foundation Backgrounder No. 2683, April 25, 2012, http://www.heritage.org/education/report/continuing-the-school-choice-march-policies-

promote-family-k-12-education.

9.  Ryan Ellis, “Ted Cruz's 529 Education Savings Amendment to Tax Reform Is a Big Win for Families,” Forbes, December 4, 2017,
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The Senate bill improves the House bill by lower-
ing marginal income tax rates for a larger share of
Americans. Lower marginal rates are important, but
rates can still come down further to fully compen-
sate many upper-middle-class taxpayers who will
be impacted by other changes in the tax code. The
goal of tax reform should be lower taxes for every
American.

Lowering tax rates further will be difficult within
the constraints of the Senate budget rules. However,
reform should strive to lower rates for every income
level and as many individual taxpayers as possible.
If lower rates are not possible this year, Congress
should return to these issues in future legislation.

2. Business Deductions. In response to con-
cerns that small and pass-through businesses did
not receive a big enough tax cut in the original Sen-
ate bill—a dubious claim—the Senate expanded the
business deduction from 17.4 percent to 23 percent.’®

Such a large business deduction increases the
incentives to artificially treat income from wages
as business income. The House bill addressed this
problem with anti-abuse rules that are arbitrary,
complicated, and unfair to certain types of business-
es. However, the rules limit the problem the Senate
bill now faces by creating a subjective and loophole-
riddled system. The Senate bill denies the business
deduction to certain service industries above a
$500,000 threshold.

Because of its relative simplicity, the Senate pass-
through treatment is still preferable to that of the
House. However, Congress should focus first on low-
ering the top marginal tax rate to 35 percent as orig-
inally proposed, rather than creating a new prefer-
ence for certain business income.

Outstanding Problems in Need
of Solutions

1. Repeal the Alternative Minimum Tax. The
House bill rightly eliminates the alternative mini-

mum tax (AMT) in both the corporate and individ-
ual tax codes. The Senate bill retains both AMTs
and raises the threshold where the tax kicks in for
individuals.

The AMT generally applies an alternative tax
rate to a more broadly defined measure of income
and allows a narrower set of deductions. The provi-
sion increases the tax liability for those firms and
individuals who can uniquely lower their effec-
tive tax rate by taking advantage of the normal tax
system.

Under the Senate plan, the AMT becomes the new
default corporate tax base because the rate remains
at 20 percent. This effectively eliminates expensing
(one of the most pro-growth components of the plan),
limits other cost-recovery allowances, and cuts into
other provisions like the research and development
tax credit and the low-income housing credit." Law-
makers should trade the final removal of the AMT
for the elimination of all business tax credits, includ-
ing those that are politically popular, such as R&D
and housing subsidies. This should allow everyone’s
taxes to be lowered.

Tax reform that fixes the primary tax system, as
the Tax Cuts and Jobs Act does, makes the AMT an
even more unnecessary and burdensome appendage.
The current AMT does its intended job poorly, bur-
dens taxpayers unduly with additional paperwork,
and unfairly uses different treatments for similar
taxpayers. Repealing the AMT is an important part
of tax reform.

2. Repeal the Estate Tax. The Senate, like the
House, doubles the basic exclusion for the estate tax
from its current $5.49 million per person. The Sen-
ate, however, never fully repeals the death tax.

Not permanently repealing the death tax is eco-
nomic malpractice, as it would forgo potential eco-
nomic growth and likely make fully repealing the
tax more difficult later on when those affected by it
will be an even smaller minority of Americans.'?

10. The new pass-through tax advantage in the Senate proposal is strictly true only for qualified dividends. The capital gains tax rate may be
lower in real terms depending on how long the stock is held, the interest rate, the inflation rate, and other variables. See Jared Walczak, “"Are
Pass-Through Businesses Treated Fairly Under the Senate Version of the Tax Cuts and Jobs Act?” Tax Foundation, November 17, 2017, https://
taxfoundation.org/pass-businesses-treated-fairly-senate-version-tax-cuts-jobs-act/ (accessed December 6, 2017).

1. Richard Rubin, “Passage of Senate Tax Bill Puts R&D Tax Credit in Doubt,” The Wall Street Journal, December 4, 2017,
https://www.wsj.com/articles/passage-of-senate-tax-bill-puts-r-d-tax-credit-in-doubt-1512328243 (accessed December 6, 2017).

12.  John L. Ligon, Rachel Greszler, and Patrick Tyrrell, “The Economic and Fiscal Effects of Eliminating the Federal Death Tax,” Heritage Foundation
Backgrounder No. 2956, September 23, 2014, http://www.heritage.org/taxes/report/the-economic-and-fiscal-effects-eliminating-the-federal-

death-tax.
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3. Make Good Tax Policy Permanent. Due to
Senate budget rules, the Senate reforms have many
temporary provisions for both individuals and busi-
nesses. Tax policy should not be temporary, but
instead should strive to provide certainty for tax-
payers, now and in the future. Political realities of
the Senate budget process mean that many provi-
sions will remain temporary.

The good news is that these expirations give Con-
gress the opportunity to revisit the tax code in the
coming years and finish the work they are just now
beginning. Congress can further cut taxes for indi-
viduals and extend and make permanent any tempo-
rary provisions.

Locating the Revenue

If Congress indeed wants to combine the best
components of the two tax bills, there are many
options for meeting the constraints of the Senate
budgetrules. In the pursuit of fairer and less complex
tax policy, there are about $400 billion worth of tax
preferences repealed in the House proposal that the
Senate does not repeal. In addition to the items that
have already been proposed, repealing the remain-
ing business tax credits and repealing the deduction
for municipal bond interest could free up an addi-
tional $500 billion of room to cut taxes further.

—Adam N. Michel is a Policy Analyst in Tax and
Budget Policy in the Thomas A. Roe Institute for
Economic Policy Studies, of the Institute for Economic
Freedom, at The Heritage Foundation.
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APPENDIX TABLE 1

Comparing the House and Senate Tax Bills (Page 1 of 2)

Heritage
Provision Current Law House Bill Senate Bill Recommendation
Individual Seven brackets: 10%, Four brackets: 12%, Seven brackets: 10%, Lower marginal tax
Tax Rates 15%, 25%, 28%, 33%, 25%, 35%, and 39.6%; 12%, 22%, 24%, 32%, rates for all Americans,
35%, and 39.6% includes a “bubble 35%, and 38.5% including the top
rate” of 45.6% marginal tax bracket
Standard Single: $6,350 Single: $12,000 Single: $12,000
Deduction Married: $12,700 Married: $24,000 Married: $24,000
State and Income or sales and Repeals SALT deduction  Repeals SALT deduction  Repeal full SALT
Local Tax property SALTs are fully for income and sales for income and sales deduction
Deduction deductible for itemizers taxes; caps property taxes; caps property
(SALT) tax deduction at $10K tax deduction at $10K
“Pass- “Pass-through” income Maximum rate capped Deduction allowed for Top marginal income
through” Tax | taxed at personal at 25%, 9% rate on 23% of qualifying “pass-  tax rate should be
Treatment income tax rates first $75K; income through” income; no lowered to equal the top
over 25% threshold other preferential rate “pass-through” tax rate
subject to special to avoid complicated
rules that effectively anti-abuse rules
raise the tax rate
Corporate Federal corporate Permanent and Permanent tax rate Permanent and
Tax Rate tax rate of 35% immediate tax rate reduction to 20% in 2019  immediate tax
reduction to 20% rate reduction to
20% or lower
Expensing Complicated rules Five years of expensing Five years of Permanent, full
for deducting for new equipment expensing for new expensing of all
business expenses equipment, phased business expenses
over many years out after year five, and
shorter depreciation
for buildings
Child Tax $1,000 credit for each $1,600 credit; $300 $2,000 credit; $500 Only increase child
Credit child; credit phased out credit for each credit for non-minor tax credit to make
at $110K (married) parent and non- child dependents; up for other changes

International
Tax Rules

Repatriation
Tax

Taxes worldwide
corporate profits, which
can be deferred minus
taxes paid elsewhere

n/a

SOURCE: Heritage Foundation research.

child dependent;
credit phased out at
$230K (married)

Moves towards a
territorial system that
only taxes domestic
profits; imposes a 10%
international minimum
tax and a 20% excise tax
on certain transactions
with foreign subsidiaries

14% on liquid assets,
7% on physical assets

credits phased out at
$500K (married)

Moves towards a
territorial system that
only taxes domestic
profits; Imposes a

10% tax on low-tax
intangible income and
certain transactions with
foreign subsidiaries

14.49% on liquid assets,
7.49% on physical assets

in the tax code, such
as the repeal of the
dependent exclusion

Territorial system
with limited base
erosion rules

Profits earned
abroad should not
be subject to tax
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APPENDIX TABLE 1

Comparing the House and Senate Tax Bills (Page 2 of 2)

Heritage
Provision Current Law House Bill Senate Bill Recommendation
Obamacare 3.8% net investment No change Repeals individual Repeal all
Taxes income tax; individual mandate Obamacare taxes
mandate tax penalty;
0.9% Medicare
payroll tax
Estate Tax 40% tax on assets over Immediately doubles Immediately doubles Immediately repeal
$5.49 million per person  the basic exclusion the basic exclusion; the estate tax
and repeals the does not repeal the tax
tax after 2024
Education Two different Simplified and expanded  Simplified and expanded  Simplified and expanded
education savings 529 savings plans to 529 savings plans to 529 savings plans to
plans and seven other include K-12 expenses; include K-12 expenses; include K-12 expenses;
education incentives consolidates other consolidates other elimination of federal
educationincentivesinto  education incentivesinto  tax subsidies for
one expanded tax credit  one expanded tax credit  higher education
Alternative Second, parallel Repeals both individual ~ Retains both AMTs; Repeal both individual
Minimum tax system for and corporate AMT raises individual and corporate AMT
Tax (AMT) certain businesses exemption threshold

and individuals

SOURCE: Heritage Foundation research.
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