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Agricultural trade provides significant benefits to 
farmers, ranchers, and consumers.1 The North 

American Free Trade Agreement (NAFTA) plays 
a central role in creating many of those benefits.2 
However, U.S. trade negotiators are pushing a pro-
vision in the current NAFTA renegotiations, the 

“seasonality provision,” which could significantly 
increase trade disputes, leading to higher prices for 
agricultural products and reducing export opportu-
nities for farmers and ranchers.

The Seasonality Provision
Domestic industries can seek help from the fed-

eral government to address alleged economic harms 
from dumping (selling at “unfair” low prices) by for-
eign producers or countervailable subsidies (unfair 
subsidies) provided to foreign competitors by their 
home countries. This help can come in the form of 
the U.S. imposing duties on foreign imports.

For the government to intervene, petitioners 
must show that harm has been done to the entire 
industry3 over multiple years4 and the petition is on 
behalf of the industry—e.g., it is supported by pro-
ducers accounting for at least 25 percent of total pro-
duction of the domestic product.5

U.S. trade negotiators are proposing to allow a 
sub-category of an industry (seasonal or perishable 
products) to bring cases against foreign imports, 
thus effectively creating an end-run around the cur-
rent requirement for an action to be on behalf of an 
entire industry.

one objective in the office of the U.S. Trade 
representative’s “Summary of objectives for the 
NAFTA renegotiation” is: “Seek a separate domes-
tic industry provision for perishable and seasonal 
products in AD/CvD [anti-dumping/countervail-
ing duty] proceedings.”6 The primary push for this 
seasonal exemption is coming from southeastern 
produce growers, especially tomato growers in 
Florida,7 who are concerned with competition with 
mexico.8

This provision would allow agricultural pro-
ducers by state or region9 of seasonal or perishable 
commodities such as tomatoes to bring cases. For 
example, Florida tomato growers could bring a case 
that would be analyzed based on their experience 
alone, regardless of whether producers of tomatoes 
in other states have the same concerns or suffered 
any harm.

In fact, the entire domestic tomato industry 
except for one state’s growers could be flourishing 
and have no concerns. This appears to be a concern 
not of whether a foreign country or its producers 
are taking inappropriate actions, but of whether a 
small set of growers within an industry are able to 
effectively compete in the marketplace.

Florida tomato growers have pointed to Florida’s 
less friendly weather conditions for growing toma-
toes as compared to that of mexico.10 This is an agri-
cultural production problem, not a trade problem, 
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and one that other U.S. tomato growers in general do 
not seem to have.

In addition to this sub-category problem, the sea-
sonality provision may not require harm to be estab-
lished over multiple years but it may only require a 
time period as short as a few months.11 This would 
be hardly enough time to identify whether there are 
dumping or countervailing subsidy problems.

This provision sets a bad precedent. It would lead 
to other businesses that are not effectively compet-
ing within their industry to try and repackage them-
selves together to get protection from foreign compe-
tition. This means more trade disputes and almost 
certainly retaliatory action in one form or another by 

Canada and mexico, thus creating higher consumer 
prices for goods and obstacles for American produc-
ers to export their goods.

The Harm to Agriculture
Agricultural groups in general are significant-

ly opposed to the seasonality provision.12 They are 
properly concerned about possible retaliation by 
mexico and even the collapse of NAFTA, which has 
been so beneficial for the agricultural sector.

mexico is an extremely important country when it 
comes to U.S. exports, including for produce growers. In 
2016, exports to mexico were $18 billion, making it the 
third-largest agricultural export market for the U.S.13
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mexico has various ways to respond to the season-
ality provision, including: simply walking away from 
NAFTA renegotiations; bringing their own poison 
pill–type of proposals; looking to other countries for 
their products; or accepting a seasonality provision 
and then applying it themselves in a way that would 
hurt U.S. agricultural producers and consumers.

regardless of how mexico responds, it has clear-
ly indicated that there will be repercussions. Those 
repercussions will also certainly be designed to 
inflict financial harm on agriculture. The seasonal-
ity provision could help a very narrow agricultural 
interest, but only at the expense of many agricultur-
al producers and agricultural exports.

As reported in Inside Trade, bosco de la vega, the 
President of mexico’s National Agricultural Coun-
cil—mexico’s largest agricultural organization—said 

“the U.S. seasonal proposal would cause mexico 
to ‘replicate’ that approach to the detriment of U.S. 
meats and grains.”14 According to reuters, mexi-
co was reportedly looking into limiting U.S. pork 
imports in response to the U.S. proposal.15 This is 
just one of the commodities that could be on mexi-
co’s radar screen.

The Harm to American Families
It was not long ago when it was unusual to get 

fruit such as plums all year round. Trade has made 
all-year access to a variety of fruits and vegetables 
at affordable prices a reality. If there is a tit-for-tat 
between Canada, mexico, and the U.S. as a result of 
this seasonality provision, American families would 
also suffer. Additional tariffs on commodities will 
drive up food prices. The importation of mexican 
fruits and vegetables has been especially beneficial 
to families; the U.S. imports more fruits and vege-
tables from mexico than any other country: In 2011, 
the share of total import value of mexican fruits and 
vegetables was 36 percent; Canada was a distant sec-
ond at 12 percent.16

The benefit of agricultural imports for Americans, 
including fruits and vegetables, is explained in The 
Heritage Foundation’s Farms and Free Enterprise:

Imports give U.S. consumers improved access to 
food that was once considered seasonal or cost-
prohibitive and help them to eat more health-
fully without the need for top-down government 
intervention. between 1999 and 2014, for exam-
ple, U.S. imports of fish, vegetables, fruit, and 
nuts increased by approximately 32 percent, 50 
percent, 35 percent, and 44 percent, respective-
ly. The Congressional research Service notes 
that agricultural imports benefit Americans by 

“lowering costs (given a wider supply network), 
improving eating quality, assuring food safety, 
conducting promotions, and reducing product 
losses.”17

Recommendation: Eliminate the 
Seasonality Provision

U.S. trade negotiators should end any consider-
ation of the seasonality provision. The provision 
would be extremely harmful to agriculture and 
American families if actually adopted.

risking agricultural export markets, especially 
Canada and mexico, the U.S.’s first and third larg-
est agricultural export markets respectively,18 could 
be devastating to farmers and ranchers. The U.S. 
Department of Agriculture stated, “With the pro-
ductivity of U.S. agriculture growing faster than 
domestic food and fiber demand, U.S. farmers and 
agricultural firms rely heavily on export markets to 
sustain prices and revenues.”19

Conclusion
The impact of the seasonality provision is not 

connected only to NAFTA and agriculture. Analyz-
ing anti-dumping and countervailing cases by look-
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ing at sub-categories of industries would set a terri-
ble precedent that could ripple through future trade 
negotiations across the economy and make trade dis-
putes and tariffs a far too common occurrence. Such 
a change would not give Americans more consumer 
choices and better prices, or promote exports, but 
would create new ways to promote protectionism.

—Daren Bakst is Research Fellow in Agricultural 
Policy, in the Thomas A. Roe Institute for Economic 
Policy Studies, of the Institute for Economic Freedom, 
at The Heritage Foundation.


