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trump Administration trade officials and their 
canadian and Mexican counterparts are report-

edly debating the Investor-State Dispute Settlement 
(ISDS) provisions in the North American Free trade 
Agreement (NAFtA).

those key investor protections help to secure 
American property rights protection and the rule of 
law. they also advance the White House’s pursuit of 
a trade policy that serves the interests of American 
workers.

ISDS protects Americans by enshrining the prin-
ciples of U.S. rule of law in each investor dispute, 
extending to those investors essential private prop-
erty protections under U.S. law that include fairness 
and due process, compensation for foreign govern-
ment seizure of property, and non-discrimination. 
through ISDS, U.S. investors have assurance of 
their legal rights under the U.S. constitution as well 
as the Administrative Procedure Act. Withdrawing 
ISDS would eliminate these basic property rights for 
U.S. investors.

the principal ISDS provisions of NAFtA are 
found in:

 n chapter 11, which “establishes a mechanism 
for the settlement of investment disputes that 

assures both equal treatment among investors…
in accordance with the principle of international 
reciprocity and due process before an impartial 
tribunal”; and

 n chapter 19, “a mechanism to provide an alterna-
tive to judicial review by domestic courts of final 
determinations in antidumping and countervail-
ing duty cases.”1

ISDS mechanisms have been included in many 
trade agreements to secure basic legal protections 
for a signatory state’s nationals abroad. Four basic 
protections are central to ISDS:

1. Minimum standards of treatment. Host 
nations must provide investors with fair and 
equitable treatment and full legal protection and 
security, either as defined by the agreement or as 
limited to the international minimum standard.

2. Due process. Nations must follow defined, legal 
processes. they may not invoke arbitrary and 
capricious measures in cases involving foreign 
investors.

3. Non-discrimination. the protections for for-
eign investors must be the same as those for 
domestic investors. Moreover, the most favored 
nation standard2 mandates that host states may 
not discriminate between foreign investors from 
different nations.

4. Expropriation. Nations cannot directly (for 
instance, by nationalization); indirectly (such 
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as by breaking a contract or in other circuitous 
ways); or “creepingly” (by gradual means) render 
an investment valueless without compensating 
the investor.3

ISDS protections provide a neutral, independent 
arbitration process that enables investors or busi-
ness interests to settle disputes without triggering 
state-to-state conflict. they ensure that, even in for-
eign or local jurisdictions where preferential treat-
ment may otherwise be given to host entities, Ameri-
cans are guaranteed fair treatment consistent with 
the U.S. constitution and thus similar to the protec-
tions they enjoy in the U.S.

these ISDS protections are fundamental to the 
free flow of trade among NAFtA member nations. 
they are essential to the protection of secure Ameri-
can interests in any trade agreement due to their 
ability to safeguard fair, unbiased, and transparent 
legal processes.

the Heritage Foundation’s Index of Economic 
Freedom4 makes clear year after year that a free and 
open investment environment gives entrepreneurs 
the incentive to expand economic activity and gener-
ate productivity improvements that lead to creation 
of more American jobs.

As the Index also notes, protection of property 
rights is a central motivating force for workers and 
investors. A key aspect of property rights protection 
is the enforcement of contracts—one of the founda-
tions of a successful market system. ISDS provisions 
help to ensure the even-handed government enforce-
ment of private contracts that is essential to ensuring 
equity and integrity in the marketplace. the ISDS 
mechanisms that are included in more than 3,000 
international agreements require the U.S. and foreign 
countries to treat all investors equally under the law.

ISDS panels created by trade and investment 
agreements between nations, such as NAFtA, act 

to prevent discrimination against or among foreign 
investors, either through expropriation, direct dis-
crimination, or other nefarious regulatory actions.

One of the characteristics of the weakened economy 
since the Great recession has been depressed levels of 
investment. the substantial expansion in the size and 
scope of government, increased regulatory and tax bur-
dens, and the loss of confidence that has accompanied 
a growing perception of cronyism, elitism, and corrup-
tion has severely undermined global competitiveness.

Keeping ISDS in NAFtA will help to protect 
American companies and workers from unfair treat-
ment by the Mexican or canadian governments—
preventing the seizure of profits and assets without 
due process. In the past dozen or so years, the U.S. 
government has won every ISDS case filed against 
it by foreign investors, often because the U.S. legal 
system functions well and because U.S. politicians 
eschew the invasion of investors’ treaty rights.

ISDS lawsuits filed in canada and Mexico have 
resulted in settlements for American companies of 
over $100 million—compensation that would not be 
available if ISDS were eliminated from NAFtA. If 
American companies had to rely on traditional state-
to-state dispute-settlement mechanisms and weaker 
legal protections for private property in canada and 
Mexico, the result would be reduced protections for 
American investors.

ISDS provisions can also open foreign markets for 
exports of U.S. products made by American workers. 
tougher ISDS rules block potentially protectionist 
efforts by foreign governments, such as local-con-
tent mandates, local employment quotas, and export 
percentages.

ISDS enjoys bipartisan support in congress. In 
2015, a solid majority of sixty Senators rejected argu-
ments by Senator elizabeth Warren (D–MA)5 and 
others against ISDS provisions in the trade Promo-
tion Authority renewal legislation.
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Senator Warren has continued the criticism on 
ISDS from the left, most recently when she urged 
U.S. trade representative robert Lighthizer to 
remove ISDS provisions from NAFtA.6

the trump Administration should continue 
to stand firm against such arguments, and seek to 
retain the ISDS protections that are so vital for 
securing a free and open multilateral investment 
environment in NAFtA partner countries.

the National Association of Manufacturers and 
more than one hundred other American business 
groups have urged the trump Administration to 
ensure fair treatment by foreign governments by 
maintaining and improving ISDS enforcement and 
the protection of U.S. property overseas.7

Without ISDS, it would be easier for foreign allies 
to discriminate against the products and services 
that American workers manufacture and export to 
canada and Mexico.

Although Americans’ trust in government has 
reached all-time lows, NAFtA has been one gov-
ernment-to-government agreement that has served 
them well. Maintaining transparent, independent, 
and neutral arbitration mechanisms in trade agree-
ments for resolving foreign investment disputes—
and protecting Americans’ property rights and their 
right to the rule of law—is one way to restore that 
trust.
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