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there are increasing demands to reform the 
review process for foreign investment in the 

united states. However, there are conflicting inter-
ests within Congress over what type of transactions 
get reviewed and what constitutes as a threat to u.s. 
national interests.

the Committee on Foreign Investment in the 
u.s. (CFIus) reviews transactions that may threat-
en u.s. national security such as investments in 
security-related technology or critical infrastruc-
ture. the Committee is tasked with balancing both 
u.s. national security interests and maintaining the 
u.s. as a place that welcomes foreign investment. 
the Committee must be allowed to continue unbur-
dened by attempts to qualify the impact investments 
have on employment, productivity, or allocation of 
resources.

As a market economy, the u.s. must not inter-
vene in the allocation of resources. the Committee 
should expand to include some additional types of 
transactions. However, it is the responsibility of pol-
icymakers to be explicit about the information they 
need from investors in order to expedite the review 
process. Policymakers should seek reforms that are 
achievable, reasonable, and market focused and 
maintain established national security interests.

Current Proposals
the last major reform to CFIus was the 2007 For-

eign Investment and National security Act (FINsA). 
Congress was pressured into reform after increas-
ing inquiries into the ownership of the management 
contracts of six major u.s. ports. British-owned P&O 
stream Navigation Company owned the management 
contracts until the company was purchased by unit-
ed Arab Emirates–owned Dubai Ports World. Despite 
the transaction clearing the CFIus review process, 
the ownership transfer to a Middle Eastern state-
owned enterprise (sOE) became an overblown cause 
for concern in Washington. thus, FINsA was drafted 
to increase Congress’s oversight of the committee.

since 2007, there have only been a handful of pro-
posals to reform the Committee, a couple of which 
were already introduced in the 114th Congress. 
there are currently four policy proposals, two of 
which have been formally introduced as legislation 
for consideration.

S. 616: Food Security Is National Security 
Act of 2017

Introduced by senator Chuck grassley (R–IA), s. 6161 
would explicitly include food and agricultural security 
as factors to be considered in any transaction’s CFIus 
review. there are already 10 explicit factors that may be 
taken into consideration to maintain national security.2 
senator grassley’s review would include the potential 
effects a deal would have on the availability, access, safety, 
and quality of food as well. It would also permanently add 
the secretaries of Agriculture and Health and Human 
services to a committee membership already made up 
of 7 agency heads, as well as the Attorney general and 
Director of National Intelligence.3
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H.R. 2932: Foreign Investment and 
Economic Security Act of 2017

Introduced by Representative Rosa DeLauro (D–
Ct), H.R. 29324 would add “net benefit” criteria along 
with national security interests for a transaction’s 
review. Factors for consideration would include the 
level and quality of employment, resource processing, 
use of parts and services produced in the u.s., use of 
parts imported into the u.s., and exports. In addition, 
production, industrial efficiency, technological devel-
opment, public health, safety, environment, well-
being of u.s. consumers, and foreign governments’ 
governance structures are included for review. For 
transactions of a commercial basis, export destina-
tions, processing locations, u.s. employment, sourc-
ing patterns, and capital expenditures are several 
criteria for review. Additionally, a second committee 
for “net benefit” determination would be established 
based on CFIus’s current membership, plus the u.s. 
trade Representative and minus the secretaries of 
Defense, state, and Homeland security.

“A Better Deal on Trade and Jobs”
Proposed by senator Chuck schumer (D–NY) as 

a part of the Democrat legislative agenda, CFIus 

reform5 may be rolled in with a number of other pro-
posals that may impact trade, government spend-
ing, and international economic relations. senator 
schumer’s bill would likely include a “net benefit” test 
similar to Representative DeLauro’s test for transac-
tions to be approved by the committee. Criteria may 
include tests for economic security, the health of jobs 
and wages, and the impact to regional economies. 
senator schumer most recently called upon Presi-
dent trump to use CFIus to block all pending Chi-
nese transactions because of North Korea’s contin-
ued missile tests.6 It is questionable whether doing so 
would have any impact on Chinese pressure towards 
North Korea, but it would certainly negatively impact 
u.s. economic interests.7

Foreign Investment Risk Review 
Modernization Act (FIRRMA)

Proposed by senator John Cornyn (R–tX),  
FIRRMA8 is a comprehensive review to modernize 
CFIus that maintains a focus on national security. 
the bill will likely include a tiered list of countries 
known to be investing in means to undermine u.s. 
national security or modernize their own militaries. 
transactions coming from these countries would 
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Commerce, the Secretary of Defense, the Secretary of State, the Attorney General, the Secretary of Energy, the Secretary of Labor (non-voting), 
the Director of National Intelligence (non-voting), and the head of any other agency the President determines necessary on a case-by-case basis.
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likely receive extra scrutiny in their review pro-
cess. there may include a tiered list for technolo-
gies the military finds essential to maintaining its 
defense capabilities. Investment transactions in 
firms that deal in these technologies would likely 
receive extra scrutiny during review. the technol-
ogy list may include emerging technologies that the 
Department of Defense is still investing in that have 
yet to reach full potential. And the types of invest-
ments reviewed will likely increase to include other 
types of joint ventures.

the addition of joint ventures not already cov-
ered by CFIus may be necessary for review if Con-
gress can show that joint ventures have reduced 
u.s. national security. the same goes for green field 
investments (establishing investments instead of 
mergers or acquisitions), which may also be explic-
itly included for review.

Recommendations for Congress
Changes that impact foreign entities’ ability to 

invest in the u.s. will come with a cost. therefore, it 
is important for Congress to:

 n Come to an agreement about what is impor-
tant. While there is no explicit definition of 
national security, reforms to CFIus should be 
direct in what it needs from companies to expe-
dite the review process. Additional hurdles for 
investment will not only detract investment but 
waste valuable committee resources to review 
harmless investments.

 n Fund CFIUS adequately. the committee con-
tinues to operate with limited resources. While 
treasury maintains an annual 100 percent time-
ly review of transactions, the number of trans-
actions are increasing with the complexity of 
transaction type. It is silly to ask the committee 
to increase its efforts for each review—and to 
include other types of transactions for review—
without being able to supply CFIus with the 
resources it needs.

 n Maintain a focus on national security. the 
committee has always focused on the national 
security implications for investments into the 
u.s. Not only would any economic net benefit 
detract from the review for national security, it 
is impossible to determine what might pass as 
an economic net benefit. Most foreign direct 
investment into the u.s. comes from allies such 
as the united Kingdom and Japan. Most merg-
ers and acquisitions come from European coun-
tries. While the conversation quickly turns to 
the impact of Chinese investment into the u.s., it 
remains our friends and allies that would likely 
be hurt the most.

 n Expand collaboration with international 
partners. An international firm may not limit 
its investments to the u.s. alone. And risks 
to u.s. national security may be similar risks 
to our friends and allies abroad. Other coun-
tries have investment review mechanisms with 
which CFIus collaborates, such as that created 
by Japan’s Foreign Exchange and Foreign trade 
Act. Establishing better lines of communication 
between these mechanisms may help ensure 
the right investments are being allowed and that 
investment freedom is being maintained.

those in Congress will have to consider both the 
resources of CFIus and the incentives of foreign 
firms—both benign and threatening—when invest-
ing in the u.s. Reforms to the committee may be 
warranted, but the committee has also excelled in 
maintaining u.s. national security for the past 42 
years. It does not need radical surgery. It simply 
needs to be brought up to date in a way that will con-
tinue to facilitate foreign investment in the u.s.
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Davis Institute for National Security and Foreign 
Policy, at The Heritage Foundation.
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