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 n The ALLOW Act seeks to improve 
economic opportunity for service-
members and their spouses, limit 
the exclusionary effect of occu-
pational licensing in the District of 
Columbia, and eliminate occu-
pational licensing requirements 
for paid tour guides in various 
federal parks.

 n State licensing laws make it dif-
ficult for a military family to make 
ends meet, deterring individu-
als from pursuing a career in the 
armed forces and hampering 
the effectiveness of our armed 
forces through the loss of experi-
enced personnel.

 n Sections 204, 207, and 208 are 
the heart of Title II because they 
afford private parties a right to 
pursue a lawful occupation and 
a remedy to escape needless 
licensing requirements.

 n Title II would effectively serve as a 
Declaration of Independence for 
Economic Liberty in the District 
of Columbia.

 n By eliminating the need for super-
fluous government intervention, 
Title III would allow a large num-
ber of people to be paid for giving 
a tour.

Abstract
By eliminating or reducing the suffocating restrictions that licensing 
often imposes, the ALLOW Act would promote competition, encour-
age innovation, protect consumers, and promote compliance with 
federal antitrust law. Title I would enable the spouse of a servicemem-
ber to travel from one state to another and use on any military base 
whatever license he or she received elsewhere. Title II would revise the 
District of Columbia licensing laws to eliminate unnecessary licensing 
requirements. And Title III would allow federal park tour guides to 
operate free from any state licensing law. Each title would take a small 
but valuable step toward granting parties greater freedom to pursue a 
chosen line of work.

In the 114th Congress, Senators Mike lee (R–uT) and Ben Sasse 
(R–NE) and Representatives Mark Meadows (R–NC) and Dave 

Brat (R–VA) introduced separate but identical bills that would have 
addressed the burgeoning problem of occupational licensing. Each 
one was labelled the Alternatives to licensing that lower Obsta-
cles to Work Act but was also known by its far shorter acronym, the 
AllOW Act.1 The bills contained three titles, two addressed to the 
federal government and one to the District of Columbia. The bills 
would have had three principal effects. They would have allowed 
spouses of servicemembers to bring their occupational licens-
es with them when they move with their family from one state to 
another, would have prohibited the use of occupational licensing in 
the District of Columbia in the vast number of cases, and would have 
allowed tour guides at national parks and battlefields to be paid for 
their services.
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The bills are a step in the right direction. They 
would remedy a small number of problems created by 
the numerous occupational licensing schemes seen 
throughout the country. They also would offer states 
interested in revisiting their licensing schemes a 
model for better legislation. Properly tweaked, they 
would help to eliminate some of the obstacles and 
redress some of the injuries that licensing require-
ments impose on the public today.

History of and Rationale for 
Occupational Licensing

licensing regimes have an ancient lineage.2 
Medieval guilds limited entry into various occupa-
tions, while the 13th and 14th centuries saw elemen-
tary forms of medical licensing in Germany, Naples, 
Sicily, and Spain.3 In 19th century America, states 
and localities licensed barbers, embalmers, ferry 
operators, horseshoers, boarding house operators, 
insurance agents, midwives, pawnbrokers, physi-
cians, real estate brokers, steamboat operators, tav-
erns, undertakers, veterinarians, and anyone who 
did business with the Indian tribes.4 licensing was 
particularly common for physicians and parties who 
worked in allied fields, such as dentistry and phar-
macy. By the last quarter of the 19th century, more 
than half of the states required licenses to practice 
those professions.5 Today, however, occupational 
licensing has exploded in size. Having an occupa-
tional license is a requirement to enter between one-
quarter and one-third of all lines of work.6

The rationale used to defend occupational licens-
ing is an early example of the Public Interest Theory 
of regulation.7 Regulation is necessary to filter out 
unqualified practitioners because the public will not 
be able to distinguish experts from quacks. The opti-
mal way to address the differences in the qualifica-
tions of service providers, the argument goes, is for 
the government to prohibit its supply by anyone who 
has not proved that he possesses the minimum qual-
ifications necessary to offer it safely. Governments 
use an education, testing, and licensing process to 
filter out unqualified practitioners. That process 
sets a floor below which no one may offer a service 
that puts the public at risk. The public therefore can 
select from approved providers without needing to 
investigate or take a chance on their bona fides and 
relative qualifications.8

The Public Interest Theory of regulation suffers 
from several crippling flaws.9 The biggest one is that 

it misses the fact that existing businesses regularly 
urge the government to adopt licensing requirements 
in order to fence out new entrants. Free entry into a 
profession increases the supply of service providers, 
which is likely to lower prices and raise service qual-
ity as firms compete for customers’ business. licens-
ing requirements prevent consumers from reaping 
those competitive benefits. Government-imposed 
barriers to entry also place on the taxpayers, rather 
than on incumbent firms, the enforcement costs of 
their exclusionary policies, which benefits incum-
bent firms yet again. In addition, statutes are no less 
difficult to repeal than to pass10—in fact, the former 
may be more difficult than the latter11—which means 
that legally imposed restrictions can endure for a 
considerable period of time, causing the public eco-
nomic harm along the way. yet Public Interest The-
ory does not explain this counterintuitive phenom-
enon even though it has deep historical footprints.12

Public Choice Theory supplies a far better 
approach to understanding the prevalence of occu-
pational licensing.13 It has become an accepted anal-
ysis for understanding political behavior.14 That 
theory applies the insights of microeconomics and 
game theory to political behavior. It explains far 
better than Public Interest Theory why we see the 
widespread application of licensing requirements 
to jobs—such as barbers, bartenders, cosmetolo-
gists, florists, hair braiders, makeup artists, and so 
forth15—that can be performed by anyone without 
posing any risk to public health and safety. The self-
interest of incumbents, not the public interest of 
consumers, is what drives most licensing schemes. 
As noted elsewhere:

Public Choice Theory teaches that elected offi-
cials do not fundamentally change their char-
acter and abandon the rational, self-interested 
nature they display as individual participants 
in a free market when assuming public office. 
The person that is “an egoistic, rational, utility 
maximizer” in the market also has that nature 
in the halls of government. Homo economicus 
and homo politicus are one and the same. The 
difference is in the goods that private desire and 
government officials dispense—statutes, regula-
tions, funding, licenses, and so forth, rather than 
consumer goods or widgets. Their motivation, 
however, is parallel in each setting. Producers, 
consumers, and voters seek to maximize their 
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own welfare; politicians, to attain or remain in 
office; and bureaucrats, to expand their authority. 
The result is trade in a political market. Inter-
est groups will trade political rents in the form 
of votes, campaign contributions, paid speaking 
engagements, book purchases, and get-out-the-
vote efforts in return for the economic rents that 
cartel-creating or reinforcing regulations, such 
as occupational licensing, can provide. Govern-
ment officials are aware of interest groups’ moti-
vations and use those groups to their own politi-
cal advantage. lobbyists and associations serve 
as the brokers.16

Want more proof that state licensing require-
ments are irrational? Rather than simply consider 
the individual licensing requirements for each pro-
fession or line of work, consider how states regulate 
the range of occupations through their licensing 
schemes. The network of requirements to receive 
a license in different professions is often utter-
ly nonsensical.

Compare the licensing requirements in two dif-
ferent fields: Emergency Medical Services and 
Cosmetology. Emergency Medical Technicians 
(EMTs) are persons who “assess injuries, admin-
ister emergency medical care, extricate trapped 
individuals and transport injured or sick persons 
to medical facilities.” By contrast, cosmetologists 

“provide beauty services, such as shampooing, cut-
ting, coloring and styling hair and massaging and 
treating the scalp and may also apply makeup, 
dress wigs, perform hair removal and provide nail 
and skin care services.” The skills demanded by 
the two occupations, and the importance of those 
professions to the health and safety of the commu-
nity, are obviously quite different. Because they 
are the first medically trained parties to reach a 
patient, EMTs are not only an integral part of the 
medical system but also are the tip of the spear. 
Cosmetologists are not even part of the shaft. 
Accordingly, the average person might assume 
that the education and training requirements to 
become an EMT would be far more rigorous than 
the ones necessary to become a cosmetologist. If 
so, that person would be wrong.

According to the Institute for Justice, all states 
and the District of Columbia require EMTs to 

be licensed. The number of days of required edu-
cation and training varies from zero (District 
of Columbia) to 140 (Alaska), with most states 
requiring between twenty-six and thirty-nine 
days, for an average of thirty-three days. All fif-
ty-one jurisdictions also require cosmetologists 
to be licensed, but the education and training 
necessary is vastly different. The states demand 
various periods of education and training for cos-
metology licensing, ranging from 233 days (Mas-
sachusetts and New york) to 490 days (South 
Dakota), with an average of 372 days. In other 
words, a budding cosmetologist on average needs 
to complete more than eleven times the education 
and training necessary to serve as an EMT.

That difference is stunning. We should expect 
to see differences among the states regarding 
the occupations requiring licenses and the type 
of requirements that entrants must satisfy. One 
of the benefits of a federal system is that states 
can explore different regulatory regimes. yet 
some differences are inexplicable. It is difficult 
to imagine a legitimate justification for caring 
more about whether someone’s hair looks “mar-
velous” than whether his heart can be restarted. 
Any state that makes it more difficult to become 
a cosmetologist than an EMT has clearly acted 
with something other than the public welfare in 
mind.17

If most occupational licensing requirements are 
irrational, why have they survived challenge in the 
courts? The next section discusses that point.

Legal Challenges to Occupational 
Licensing

Alexis de Tocqueville presciently noted that in 
America, every political controversy ultimately 
becomes a legal dispute.18 Occupational licensing is 
no exception. The legality of occupational licensing 
came under challenge late in the 19th century, and 
when it did, the Supreme Court of the united States 
upheld the constitutionality of state regulation of 
the practice of medicine.

In Dent v. West Virginia, decided in 1889, the 
Court considered a state law requirement that to 
receive a license to enter that field, a physician 
must graduate from a reputable medical school and 
pass a qualifying examination or prove that he had 
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practiced medicine in the state for 10 years.19 Before 
its decision in Dent, the Court acknowledged that 
every individual has the right to pursue a lawful 
occupation, a right with deep roots in Anglo–Ameri-
can legal history,20 one that Justice Joseph Story had 
acknowledged in his magisterial work Commentaries 
on the Constitution of the United States.21 According-
ly, because healing the sick or injured was a lawful 
(indeed, salutary) line of work, the Court explained, 
a legislature could not arbitrarily deprive someone 
of that opportunity.22 Nevertheless, the Court con-
cluded that a state may adopt a physician licensing 
scheme as a means of protecting the public health 
and safety against charlatans offering to diagnose 
afflictions or perform surgery.23

Following Dent, parties brought a series of legal 
challenges to the regulation of ancillary fields, such 
as dentistry, pharmacy, and osteopathy. They hoped 
to distinguish their occupations from medicine on 
the ground that they posed less of a risk to the public 
health and safety. But their efforts went for naught. 
In the first half of the 20th century, the Supreme 
Court consistently rejected constitutional challeng-
es to other types of health care programs24 as well as 
to other, unrelated occupations.25 Recent Supreme 
Court decisions show that the Court remains will-
ing to allow the states considerable leeway to reg-
ulate the practice of medicine26 as well as other 
endeavors.27

The upshot is this: The Supreme Court has 
rejected most challenges to occupational licensing 
schemes, particularly ones that hint at an attempt to 
revive the Lochner28 Freedom-of-Contract Doctrine 
that the Court walked away from during the New 
Deal.29 The Court’s decisions in this regard smack of 
elitism. There is little more than the personal pref-
erences of Ivy league–trained justices that explains 
why the Court assigned a majority’s favored lib-
erty interests to the penthouse while dumping the 
Court’s disfavored property interests into the base-
ment.30 But the Court may be unwilling to walk back 
from that room assignment in the immediate future. 
To remedy the harms and injustice of occupational 
licensing, therefore, legislation might be necessary. 
The next section analyzes a good first step.

The ALLOW Act
Purposes of the Act. The AllOW Act seeks to 

improve economic opportunity for servicemembers 
and their spouses, to limit the exclusionary effect of 

occupational licensing in the District of Columbia 
code, and to eliminate any occupational licensing 
requirements for paid tour guides in various feder-
al parks.31 By eliminating or reducing the suffocat-
ing restrictions that licensing often imposes, the 
AllOW Act would promote competition, encour-
age innovation, protect consumers, and promote 
compliance with federal antitrust law.32 There is a 
clear need for reform in this field. Title I enables the 
spouse of a servicemember to travel from one state 
to another and use on any military base whatever 
license he or she received elsewhere. Title II revis-
es the District of Columbia licensing laws to elimi-
nate unnecessary licensing requirements. Title III 
allows federal park tour guides to operate free from 
any state licensing law. Each title takes a small but 
valuable step toward granting parties greater free-
dom to pursue a chosen line of work.

Title I: Military Installations. Title I addresses 
a problem commonly experienced by military fami-
lies. The military transfers a married soldier, sailor, 
airman, or marine from a base in State A (e.g., Camp 
lejeune in North Carolina) to a base in State B (e.g., 
Quantico Marine Corps Base in Virginia) as part of 
a normal rotation. The servicemember goes about 
whatever duties he or she has at the new assign-
ment. The spouse would like to continue working in 
whatever field he pursued in State A for professional 
advancement, personal satisfaction, or additional 
income but finds himself stifled by the occupational 
licensing laws in State B. Why? “States do not regu-
larly recognize a license issued in the state of origin, 
forcing an individual to begin anew the oftentimes 
lengthy and costly education and training process, 
to abandon a profitable occupation, or to practice it 
illegally.”33 In some instances, that may make some 
sense. For example, the laws in State A may differ 
materially from those in State B, so perhaps it makes 
sense for someone who has been a licensed attor-
ney for only a very short period of time to apply for 
admission to the new state bar or otherwise prove 
his competence. But people have the same hair, the 
same teeth, and the same heart in States A and B, so 
it makes little sense to prohibit someone licensed 
as a barber, dental technician, or emergency medi-
cal technician in one state from picking up the same 
line of work in another state.

The lack of reciprocity injures anyone who moves 
interstate, but it is a particular burden for military 
families because the services regularly transfer 
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officers and enlisted personnel. “Thirty-five percent 
of military spouses work in licensed fields, and they 
are ten times more likely than civilians to relocate 
interstate.”34 Since no one ever became rich working 
in uniform, state licensing laws make it difficult for a 
military family to make ends meet, which deters ser-
vicemembers from pursuing a career in the armed 
forces and in turn hampers the effectiveness of our 
armed forces through the departure of experienced 
personnel. The result is a loss all around.35

The AllOW Act has a simple solution to that 
problem. It provides that a person with a valid occu-
pational license in State A can continue to earn a liv-
ing on any “military installation on land owned by 
the Federal Government” in State B without need-
ing to obtain a new license in the latter.36 Any license 
valid in State A would be deemed valid in State B 
as a matter of federal law. So, for example, if a mili-
tary spouse is an athletic trainer, an occupation that 
requires a license, he or she would be able to move 
to another military base in another state without 
acquiring a license for that new state as long as the 
license is up to date and still valid in the issuing 
state and the individual is clear of any enforcement 
actions.37 As for the relevant scope of practice, a per-
son would be “authorized to sell the same goods and 
services as are covered by the occupational license 
or certification in the issuing State.”38

Title II: District of Columbia Occupational 
Licensing Reform. Title II is potentially the most 
valuable part of the AllOW Act. Section 202 of 
Title II contains a lengthy list of findings that read 
like an indictment of the flaws in most occupation-
al licensing schemes.39 Section 203 lists a series 
of “least restrictive alternatives” to licensing that 
a newly created Office of Supervision of Occupa-
tional Boards (OSOB) must consider and find inef-
fective before imposing or maintaining a licensing 
requirement.40 Section 205 would create the OSOB 
and make it responsible for ensuring that other Dis-
trict of Columbia agencies comply with the policies 
of the AllOW Act.41 It also would permit District 
of Columbia residents to file an objection with the 
OSOB about “a rule, policy, enforcement action, or 
other occupational licensure action” by any of the 
District licensing boards.42 Finally, Section 205 
permits any member of the D.C. City Council to ask 
the D.C. Attorney General for his opinion whether 

“a rule, policy, enforcement action, or other occu-
pational licensure action” by any of the District 

licensing boards is consistent with the policy state-
ment in Section 204. Section 206 would require the 
D.C. City Council to establish a committee or sub-
committee that would periodically review licensing 
requirements already on the books and report its 
findings to the full council.43

Sections 204, 207, and 208 are the heart of Title II 
because they afford private parties a right to pursue 
a lawful occupation and a remedy to escape needless 
licensing requirements.

 n Section 204 of Title II would make it the pol-
icy of the District of Columbia that licensing 
requirements should be adopted only when 
there is no other regulation that will benefit the 
community.44

 n Section 207 states that private parties may pur-
sue a lawful occupation unless the government 
can prove that a licensing requirement reflects 

“an important interest in protecting against pres-
ent and recognizable harm to public health, safety, 
or welfare” and that the requirement is “substan-
tially related to achievement of” that interest.45

 n Section 208 enforces Section 207. under Section 
208, if the government brings an administra-
tive or civil action against someone for practic-
ing without a license, the defendant can raise as 
a defense the claim that the licensing scheme is 
invalid under Section 207.46 Once the defendant 
puts that claim in issue by showing that a licens-
ing rule “substantially burdens” his rights under 
Section 207,47 the government must prove by clear 
and convincing evidence that a licensing require-
ment is necessary.48 Section 208 also forbids a 
generalized statement of benefits from being suf-
ficient to carry that burden. The government must 
prove the importance of the interest at stake and 
the necessity of licensing to achieve it.49

Title III: Tour Guide Services. The final title 
of the AllOW Act proposes a simple amendment 
to an already existing code.50 It would state that 
tour guides for “a national military park, national 
battlefield, national battlefield park, national battle-
field site, or the National Mall and Memorial Parks, 
including the lincoln and Jefferson Memorials,” 
need not obtain a license to be paid for their servic-
es.51 That simple provision would eliminate the need 
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for superfluous government intervention, allowing a 
large number of people to be paid for giving a tour: 
retirees, college students, history buffs, individuals 
looking to pick up a few additional dollars on the side, 
or someone else.

Benefits of the ALLOW Act
Benefits of Title I. Title I seeks to eliminate a 

burden placed on military spouses who move to a 
state that does not recognize their existing license. 
It takes a valuable step in that direction, but it is also 
underinclusive. Its reach should be expanded before 
it is reintroduced.

Title I of the AllOW Act would only allow a mili-
tary spouse to work “on a military installation on 
land owned by the Federal Government.”52 There is 
a question why that provision applies only to mili-
tary bases rather than to any property the federal 
government owns. The federal government owns 
thousands of properties not used for military pur-
poses, and a military spouse, for example, could use 
a barbering or cosmetology license just as easily in 
a shop situated in a civilian office building as on a 
military installation. Moreover, if the purpose of the 
act is to avoid penalizing military spouses because 
of an interstate transfer, Congress could invoke its 
authority under the Commerce Clause53 or the Army 
and Navy Clauses54 to allow a properly licensed 
spouse to continue practicing in the new state, on or 
off federal property.

Perhaps the sponsors wanted to interfere with 
state licensing authority as little as possible. That 
would explain why Title I appears to rest entirely on 
the federal government’s authority under the Prop-
erty Clause of Article IV55 rather than on the other 
provisions noted above. Revising the bill to permit 
any licensed military spouse to continue practicing 
anywhere in his new state of residence, or at least to 
apply to any property owned or leased by the federal 
government on a military installation or elsewhere, 
would better serve the public. Congress should con-
sider the benefits of a broader reach for the bill.

Benefits of Title II. The District of Columbia is 
only a city, but it is not exempt from the same type 
of licensing schemes common throughout the states. 
For example, a 2015 study by the Institute for Justice 
estimated that in the District, a person must have 
2,190 days of education or experience and pay fees of 
$925 in order to become an interior designer.56 The 
obvious question is, Why? How is that a reasonable 

exercise of the District’s police power? Who would 
be hurt by leaving this field ungoverned by regula-
tions? After all, no one has ever died from viewing 
an ugly couch pillow. Even if interior visual blight 
were a serious health risk—and only people who have 
never had teenage children could possibly hold that 
view—there are less costly alternatives to licensing, 
such as certification.

Title II would take a giant step toward eliminat-
ing needless licensing restrictions. It provides in 
Section 204 that a person may engage in any lawful 
occupation free from arbitrary, burdensome, and 
needless regulations. It requires in Sections 205 and 
206 that District of Columbia officials consider a 
range of less restrictive alternatives—such as inspec-
tions, bonding or insurance requirements, registra-
tion, and voluntary certification—before enacting an 
occupational licensing regime. In establishes in Sec-
tions 207 and 208 a defense to a charge of practicing 
without a license.

Sections 204, 207, and 208 alone would materi-
ally improve life for District of Columbia residents, 
regardless of whether the District of Columbia gov-
ernment ever established a new supervisory licens-
ing board. Those provisions would make a difference 
because they subject occupational licensing laws to 
a more rigorous form of judicial scrutiny than the 
one that courts normally apply when examining 
economic and social legislation. Those provisions 
do so by borrowing from the principles normally 
used when a law is challenged under the Fourteenth 
Amendment Equal Protection Clause on the ground 
that it unlawfully discriminates on the basis of sex.

If a statute uses sex as a basis for denying some-
one the opportunity to pursue a particular profes-
sion, that law is subject to judicial review under what 
is known as a “heightened” scrutiny standard.57 That 
standard is more exacting than the standard courts 
ordinarily apply to review economic and social leg-
islation based on income or some other anodyne 
characteristic. under that looser standard, legisla-
tion will be upheld if it hypothetically furthers some 
legitimate interest of the state, even if there is no evi-
dence showing that the legislature adopted the law 
for that reason.58 By contrast, a statute that explic-
itly discriminates on the basis of sex can be sus-
tained only if the classification “serves important 
governmental objectives and…the discriminatory 
means employed are substantially related to the 
achievement of those objectives.”59 Moreover, the 
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government must identify those objectives, explain 
why they are important, how the statute furthers 
them, and why no other approach could be success-
ful. Justifications manufactured after the fact are 
inadequate.60

If the AllOW Act contained nothing else but 
Sections 204, 207, and 208, it would still be a posi-
tive step toward occupational licensing reform. One 
of the most common criticisms of licensing laws is 
that they exist only to benefit current licensees by 
preventing would-be competitors from entering an 
occupation and underpricing incumbents.61 One of 
the most common problems that would-be rivals 
encounter when challenging licensing requirements 
in court is that the courts do not take their claims 
seriously. Courts simply treat licensing laws as an 
example of the type of economic regulation that 
should never receive any form of heightened scru-
tiny.62 Sections 204, 207, and 208 would change that.

That difference in the relevant standard for judi-
cial review makes all the difference in the world to 
the likely outcome of that review. The Supreme Court 
finds economic discrimination unconstitutional only 
once in a blue moon. By contrast, the Court regularly 
finds sex-based discrimination unconstitutional.63 
By directing the District of Columbia courts to apply 
a heightened standard of review, Sections 204, 207, 
and 208 would make it likely that sensible licensing 
requirements—such as ones limiting who may per-
form surgery—would survive and that standards 
whose only purpose is to prevent competition—such 
as the one forbidding the unlicensed practice of bar-
bering—would fail. District of Columbia residents 
would be better off under that régime.

In sum, Title II would effectively serve as a Decla-
ration of Independence for Economic liberty in the 
District of Columbia.

Benefits of Title III. Today, anyone who is 
knowledgeable about a national park or battlefield 
can explain its significance to anyone who cares 
to listen without charging a fee. The First Amend-
ment Free Speech Clause guarantees everyone that 
right. Title III would allow tour guides to be paid 
for providing the same information. It is difficult to 
imagine an objection to this proposal. The only indi-
viduals ever hurt on a Civil War battlefield were the 
soldiers who fought there, not the people who lis-
tened to a tour guide, regardless of how ill-informed 
he may have been.

Conclusion
Just as the perfect should not be the enemy of 

the good, the few criticisms noted above should not 
obscure the fact that, even as introduced in the 114th 
Congress, the AllOW Act would take a few steps 
in the right direction. In particular, Title II would 
benefit residents of the District of Columbia and 
also serve as a model act for use by states interest-
ed in reconsidering their licensing policies. States 
so interested would do well to look closely at the 
AllOW Act.
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Research Fellow in Macroeconomics in the Center for 
Data Analysis, of the Institute for Economic Freedom 
and Opportunity, at The Heritage Foundation and 
Claudia Rychlik, 2017 Summer Intern for the Meese 
Center, provided invaluable comments on an earlier 
version of this paper. Claudia Rychlik also provided 
invaluable research assistance.
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