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Abstract

The President may be able to accomplish some reorganization goals
through particular statutory delegations of authority, executive or-
ders, department memos, management policies, and other devices, but
to accomplish major reorganization objectives, he will need explicit
statutory authority from Congress, a viable procedure to enact reorga-
nization plans, and a feasible implementation strategy. As for the de-
tails of any reorganization plan, exact limits on the President’s author-
ity to reorganize the executive branch “can properly be analyzed only
in light of the particular changes which are proposed” and the relevant
constitutional provisions and statutory authority.

Introduction

What is the President’s authority to reorganize the execu-
tive branch? The Constitution vests authority in Congress as an
instance of its power to enact legislation; to create the departments,
agencies, and offices within the executive branch; to define their
duties; and to fund their activities. The President may create, reor-
ganize, or abolish an office that he established, but he cannot funda-
mentally reorganize the executive branch in direct violation of an
act of Congress.

The President traditionally has “acquiesce[ed] in the need for
reorganization legislation in order to restructure or consolidate
agencies within the Executive Branch.”' Prior Reorganization
Acts were valuable to the President, in part because they incor-
porated expedited parliamentary procedures, and to Congress
because they included a one-house legislative veto. But in 1983, the
Supreme Court of the United States, in INS v. Chadha, found the
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KEY POINTS

m The Constitution vests author-
ity in Congress as an instance of
its power to enact legislation; to
create the departments, agencies,
and offices within the executive
branch; to define their duties; and
to fund their activities.

m Under current law, the President
has no statutory authority to
reorganize the executive branch,
except where acts of Congress
delegate authority to make par-
ticular changes.

m The President may create, reor-
ganize, or abolish an office that he
established, but he cannot funda-
mentally reorganize the executive
branch in direct violation of an act
of Congress.

m The President retains whatever
reorganization authority Con-
gress has delegated to him by law,
as well as the ability to develop
task forces and commissions and
to work with Congress on reorga-
nization plans.

m Even without statutory author-
ity, the President may convene a
task force or commission to study
concerns within the executive
branch and recommend changes
to Congress.
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legislative veto to be unconstitutional.? While Rea-
gan-era legislation purported to offer a procedure
to preserve presidential reorganization authority,
that authority has never been used and so remains
untested.®* The most recent Reorganization Act
expired in 1984.

The President retains whatever reorganization
authority Congress has delegated to him by law, as
well as the ability to develop task forces and com-
missions and to work with Congress on reorgani-
zation plans. The exact limits of the President’s
authority to reorganize the executive branch “can
properly be analyzed only in light of the particular
changes which are proposed” and the relevant statu-
tory authority.*

Does the President Have Authority Under
Article II of the U.S. Constitution to
Reorganize the Executive Branch on His
Own?

Article II of the U.S. Constitution provides three
potential sources of authority for the President to
reorganize the executive branch on his own. Each,
however, falls short of that goal.

First, the Executive Vesting Clause specifies that

“[t]he executive Power shall be vested in a President
of the United States of America.”® This grants the
President “those authorities that were traditionally
wielded by executives” subject to constitutional con-
straints.® The Founders did not leave this as a kingly
power to change government functions at will. Rath-
er, the power to execute the laws extends only as far
as the laws allow.” For entities created by Congress,
the power to enact, amend, or abolish these execu-
tive departments and agencies and their functions
belongs to Congress.® Article IT’s Take Care Clause—
that “[The President] shall take Care that the Laws
be faithfully executed”®—“refutes the idea that he is
to be a lawmaker. The Constitution limits his func-
tions in the lawmaking process to the recommend-
ing of laws he thinks wise and the vetoing of laws he
thinks bad.”°

Yet the U.S. Supreme Court has recognized that
the Executive Vesting Clause did not compel the
President to execute the laws alone." “To aid him
in the performance of these duties, he is authorized
to appoint certain officers, who act by his author-
ity and in conformity with his orders.”’? May the
President therefore reorganize the executive branch
through subordinates in executive departments and

agencies? Two more Article II clauses are pertinent,
but the answer remains no.

Second, the Appointments Clause reads, “The
President...shall nominate, and by and with the
Advice and Consent of the Senate, shall appoint...
[the] Officers of the United States, whose Appoint-
ments are not herein otherwise provided for, and
which shall be established by Law.”*® That provi-
sion enables the President to select officers who will
implement his policies.”* Subject to statutory restric-
tions,” the President may remove those who prove
obstinate,'® but the power to appoint and remove
officers “alone does not ensure that all decisions
made by administrative officials will accord with the
President’s views and priorities.”"”

Third, the Opinion Clause enables the President
to “require the Opinion, in writing, of the principal
Officer in each of the executive Departments, upon
any Subject relating to the Duties of their respective
Offices.”*® This allows the President to obtain infor-
mation from, and to “consult with and try to per-
suade,” his subordinates in the course of their offi-
cial conduct.”” President George Washington used
this process to direct subordinates’ official actions,
but the relevant statutes “commonly delegated final
authority directly to him.”?° These provisions do
not enable the President to reorganize the executive
branch on his own or though subordinates.*

Congress, not the President or the U.S. Constitu-
tion, creates and organizes the offices and depart-
ments that the Appointments and Opinion Claus-
es address by virtue of the Necessary and Proper
Clause.?? “The organizational function of this clause
was recognized from the outset. Among Congress’s
first acts were establishing executive departments
and staffs.”?®* When the First Congress created the
Treasury Department, for example, it established
therein “distinct offices—Secretary, Comptroller,
Auditor, Treasurer and Register—and their duties.”**
Congress sets “to whatever degree it chooses, the
internal organization of agencies,” their missions,
“personnel systems, confirmation of executive offi-
cials, and funding, and ultimately evaluates whether
the agency shall continue in existence.”?

Congress may delegate broad authority to execu-
tive branch officials to implement, change, and even
reorganize their functions.?® The First Congress,
however, “set a precedent” of delegating “statutory
powers and instructions...to specified officials of or
below Cabinet rank, rather than to the President.”?”
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The President’s Article IT authority to oversee those
powers does not amount to directing every deci-
sion that is made by someone within the executive
branch.?®

Congress can also use the Appropriations Clause
to curb the President’s reorganization efforts, even
efforts authorized by substantive statutes.? The
power of the purse remains “the most complete and
effectual weapon” against “carrying into effect” an
executive reorganization plan and any other “just
and salutary measure.”*® An executive branch offi-
cer’s statutory authority to execute reorganization
schemes “can only be affected by passage of a new
law.”® But Congress can simply amend an appro-
priations law if it does not like where reorganization
is headed,?** and the Anti-Deficiency Act prohibits
officers and employees of the U.S. government from
going around the will of Congress in any way that
involves incurring obligations in excess of appropri-
ated funds.?®

The result is that the President does not have
constitutional authority to reorganize the executive
branch on his own.

Does the President Have Statutory
Authority to Reorganize the Executive
Branch?

Under current law, the President has no statutory
authority to reorganize the executive branch, except
where acts of Congress delegate authority to make
particular changes.?*

In 1932, Congress first enacted law delegating
to the President broad authority to reorganize the
executive branch according to specific guidelines.*®
Since then, nine Presidents have sought and secured
similar authority from Congress.?® The last to exer-
cise that authority was Jimmy Carter; the last to
receive it was Ronald Reagan. The most recent Reor-
ganization Act expired in December 1984.%” Since
then, Presidents George W. Bush and Barack Obama
soughtreorganization power from Congress,*which
introduced but did not enact legislation that would
have granted them reorganization authority.*

The history of delegated legislative authority
for Presidents to reorganize the executive branch
is informative for future usage with one caveat.
Those acts were valuable in part because they pro-
vided expedited parliamentary procedures—in par-
ticular, a one-house legislative veto, which enabled
either house of Congress to reject a President’s

reorganization plan.** In 1983, the U.S. Supreme
Court held that the one-house veto violated the
U.S. Constitution’s bicameralism and presentment
requirements for lawmaking.* In 1984, Congress
enacted an alternate procedure along with reorga-
nization authority: “that a joint resolution be intro-
duced in both the House and Senate upon receipt of
a reorganization plan.”? No vote, no plan; no presi-
dential signature, no plan. While that seems to fol-
low the constitutional lawmaking process, President
Reagan never used his reorganization authority, and
these procedures remain untested.*?

As a result, the President currently has no gen-
eral statutory authority to reorganize the executive
branch.** Yet Congress could decide to enact a law
similar to the last-used Reorganization Act of 1977
or one of its progenitors.*® Even without statutory
authority, the President may convene a task force or
commission to study concerns within the executive
branch and recommend changes to Congress.*® His-
tory provides several examples that met with vary-
ing degrees of success.?’

Conclusion

The President may be able to accomplish some
reorganization goals through particular statutory
delegations of authority, executive orders, depart-
ment memos, management policies, and other devic-
es. But to accomplish major reorganization objec-
tives, he will need explicit statutory authority from
Congress, a viable post-Chadha procedure to enact
reorganization plans,*® and a feasible implementa-
tion strategy.*® As for the details of any reorganiza-
tion plan, exact limits on the President’s authority
to reorganize the executive branch “can properly
be analyzed only in light of the particular changes
which are proposed” and the relevant constitutional
provisions and statutory authority.*°

—Paul J. Larkin, Jr., is Senior Legal Research
Fellow in the Edwin Meese III Center for Legal and
Judicial Studies, of the Institute for Constitutional
Government, at The Heritage Foundation. John-
Michael Seibler is a Legal Fellow in the Meese Center.
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Appendix

Reorganization Act Amendments of
1984, Pub. L. 98-614, 98 Stat. 3192 (1984)
(expired 1984) (codified as amended at 5
U.S.C. § 901 (1984))

5 U.S.C. § 903—Reorganization plans:

(@) Whenever the President, after investigation,
finds that changes in the organization of agencies
are necessary to carry out any policy set forth in sec-
tion 901(a) of this title, he shall prepare a reorganiza-
tion plan specifying the reorganizations he finds are
necessary. Any plan may provide for—

(1) the transfer of the whole or a part of an agency,
or of the whole or a part of the functions thereof, to
the jurisdiction and control of another agency;

(2) the abolition of all or a part of the functions
of an agency, except that no enforcement function or
statutory program shall be abolished by the plan;

(8) the consolidation or coordination of the whole
or a part of an agency, or of the whole or a part of the
functions thereof, with the whole or a part of anoth-
er agency or the functions thereof;

(4) the consolidation or coordination of part of an
agency or the functions thereof with another part of
the same agency or the functions thereof;

(5) the authorization of an officer to delegate any
of his functions; or

(6) the abolition of the whole or a part of an agen-
cy which agency or part does not have, or on the tak-
ing effect of the reorganization plan will not have,
any functions.

The President shall transmit the plan (bearing
an identification number) to the Congress together
with a declaration that, with respect to each reorga-
nization included in the plan, he has found that the
reorganization is necessary to carry out any policy
set forth in section 901(a) of this title.

(b) The President shall have a reorganization
plan delivered to both Houses on the same day and
to each House while it is in session, except that no
more than three plans may be pending before the
Congress at one time. In his message transmitting
a reorganization plan, the President shall specify
with respect to each abolition of a function includ-
ed in the plan the statutory authority for the exer-
cise of the function. The message shall also esti-
mate any reduction or increase in expenditures
(itemized so far as practicable), and describe any

improvements in management, delivery of Fed-
eral services, execution of the laws, and increases
in efficiency of Government operations, which it
is expected will be realized as a result of the reor-
ganizations included in the plan. In addition, the
President’s message shall include an implementa-
tion section which shall (1) describe in detail (A)
the actions necessary or planned to complete the
reorganization, (B) the anticipated nature and sub-
stance of any orders, directives, and other adminis-
trative and operational actions which are expected
to be required for completing or implementing the
reorganization, and (C) any preliminary actions
which have been taken in the implementation pro-
cess, and (2) contain a projected timetable for com-
pletion of the implementation process. The Presi-
dent shall also submit such further background or
other information as the Congress may require for
its consideration of the plan.

(¢) Any time during the period of 60 calendar days
of continuous session of Congress after the date on
which the plan is transmitted to it, but before any
resolution described in section 909 has been ordered
reported in either House, the President may make
amendments or modifications to the plan, consis-
tent with sections 903-905 of this title, which modi-
fications or revisions shall thereafter be treated as a
part of the reorganization plan originally transmit-
ted and shall not affect in any way the time limits
otherwise provided for in this chapter. The Presi-
dent may withdraw the plan any time prior to the
conclusion of 90 calendar days of continuous session
of Congress following the date on which the plan is
submitted to Congress.

5 U.S.C. § 908—Rules of Senate and House of
Representatives on reorganization plans:

Sections 909 through 912 of this title are enacted
by Congress—

(D) as an exercise of the rulemaking power of the
Senate and the House of Representatives, respec-
tively, and as such they are deemed a part of the
rules of each House, respectively, but applicable only
with respect to the procedure to be followed in that
House in the case of resolutions with respect to any
reorganization plans transmitted to Congress (in
accordance with section 903(b) of this chapter [1])
on or before December 31, 1984; and they supersede
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other rules only to the extent that they are inconsis-
tent therewith; and

(2) with full recognition of the constitutional
right of either House to change the rules (so far as
relating to the procedure of that House) at any time,
in the same manner and to the same extent as in the
case of any other rule of that House.

5 U.S.C. § 909—Terms of resolution:

For the purpose of sections 908 through 912 of
this title, “resolution” means only a joint resolution
of the Congress, the matter after the resolving clause
of which is as follows: “That the Congress approves
the reorganization plan numbered transmitted to
the Congress by the President on ,19 .”, and includes
such modifications and revisions as are submitted
by the President under section 903(c) of this chapter.
The blank spaces therein are to be filled appropri-
ately. The term does not include a resolution which
specifies more than one reorganization plan.

5 U.S.C. § 910—Introduction and reference
of resolution:

(@) No later than the first day of session following
the day on which a reorganization plan is transmit-
ted to the House of Representatives and the Senate
under section 903, aresolution, as defined in section
909, shall be introduced (by request) in the House by
the chairman of the Government Operations Com-
mittee of the House, or by a Member or Members of
the House designated by such chairman; and shall be
introduced (by request) in the Senate by the chair-
man of the Governmental Affairs Committee of the
Senate, or by a Member or Members of the Senate
designated by such chairman.

(b) A resolution with respect to a reorganization
plan shall be referred to the Committee on Govern-
mental Affairs of the Senate and the Committee on
Government Operations of the House (and all resolu-
tions with respect to the same plan shall be referred
to the same committee) by the President of the Sen-
ate or the Speaker of the House of Representatives,
as the case may be. The committee shall make its
recommendations to the House of Representatives
or the Senate, respectively, within 75 calendar days
of continuous session of Congress following the date
of such resolution’s introduction.

5 U.S.C. § 911-Discharge of committee con-
sidering resolution:

If the committee to which is referred a resolu-
tion introduced pursuant to subsection (a) of sec-
tion 910 (or, in the absence of such a resolution, the

first resolution introduced with respect to the same
reorganization plan) has not reported such resolu-
tion or identical resolution at the end of 75 calen-
dar days of continuous session of Congress after its
introduction, such committee shall be deemed to
be discharged from further consideration of such
resolution and such resolution shall be placed on the
appropriate calendar of the House involved.

5 U.S.C. § 912—Procedure after report
or discharge of committee; debate; vote on
final passage:

(@) When the committee has reported, or hasbeen
deemed to be discharged (under section 911) from
further consideration of, a resolution with respect
to a reorganization plan, it is at any time thereafter
in order (even though a previous motion to the same
effect has been disagreed to) for any Member of the
respective House to move to proceed to the consid-
eration of the resolution. The motion is highly privi-
leged and is not debatable. The motion shall not be
subject to amendment, or to a motion to postpone,
or a motion to proceed to the consideration of other
business. A motion to reconsider the vote by which
the motion is agreed to or disagreed to shall not be
in order. If a motion to proceed to the consideration
of the resolution is agreed to, the resolution shall
remain the unfinished business of the respective
House until disposed of.

(b) Debate on the resolution, and on all debatable
motions and appeals in connection therewith, shall
be limited to not more than ten hours, which shall
be divided equally between individuals favoring and
individuals opposing the resolution. A motion fur-
ther to limit debate is in order and not debatable. An
amendment to, or a motion to postpone, or a motion
to proceed to the consideration of other business, or
a motion to recommit the resolution is not in order.
A motion to reconsider the vote by which the resolu-
tion is passed or rejected shall not be in order.

(© Immediately following the conclusion of the
debate on the resolution with respect to a reorgani-
zation plan, and a single quorum call at the conclu-
sion of the debate if requested in accordance with
the rules of the appropriate House, the vote on final
passage of the resolution shall occur.

(d) Appeals from the decisions of the Chair relat-
ing to the application of the rules of the Senate or the
House of Representatives, as the case may be, to the
procedure relating to a resolution with respect to a
reorganization plan shall be decided without debate.
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(e) If, prior to the passage by one House of a res-
olution of that House, that House receives a resolu-
tion with respect to the same reorganization plan
from the other House, then—

(1) the procedure in that House shall be the same
as if no resolution had been received from the other
House; but

(2) the vote on final passage shall be on the resolu-
tion of the other House.
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commission, board, bureau, division, service, or office in the executive branch of the Government'”).

They are Presidents Herbert Hoover, Franklin D. Roosevelt, Harry S. Truman, Dwight D. Eisenhower, John F. Kennedy, Lyndon B. Johnson,
Richard Nixon, Jimmy Carter, and Ronald Reagan. See CONG. Res. SERV., RL31446, REORGANIZING THE EXECUTIVE BRANCH IN THE 20TH CENTURY:
LANDMARK CommissioNs (June 10, 2002) (hereafter CRS 2002). Past reorganization plans have shaped much of the modern executive

branch. For example, they created the Department of Health, Education and Welfare; Drug Enforcement Agency; Environmental Protection
Agency; and Federal Emergency Management Agency (see Howell & Lewis, supra note 34, at 1097) and established the Executive Office of the
President. See CoNG. RES. SERV., R42852, HENRY B. HOGUE, PRESIDENTIAL REORGANIZATION AUTHORITY: HISTORY, RECENT INITIATIVES, AND OPTIONS
FOR CONGRESS 31-32 (Dec. 11, 2012) (hereafter CRS 2012).

See CRS 2001, supra note 25, at n.1. Presidents George H. W. Bush and Bill Clinton did not seek statutory reorganization authority. See CRS
2012, supra note 36.

CRS 2012, supra note 36, at 32.
See H.R.10, § 5021 (108th Congress) and S. 2129 (112th Congress) and H.R. 4409 (112th Congress).

See Chadha, 462 U.S. 919; CRS 2012, supra note 36; Louis Fisher, The Legislative Veto: Invalidated, It Survives, 56 L. & CONTEMPORARY PROBLEMS
273 (1993).

Chadha, 462 U.S. 919. But see Effect of INS v. Chadha on the Authority of the Secretary of Defense to Reorganize the Department of Defense
Under U.S.C. §125, 8 Op. O.L.C. 82, 93 (1984) (arguing that prior “reorganization authority survives the fall of the veto").

CRS 2001, supra note 25, at 8. See Reorganization Act Amendments of 1984, Pub. L. 98-614, 98 Stat. 3192 (1984) (expired 1984) (codified as
amended at 5 U.S.C. § 901 (1984)), pertinent parts published infra as appendix.

See MOE, supra note 3, at 114-117.
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44,

45.

46.

47.

48.
49.

50.

Arguably, “what little advantage remained in the reorganization plan process, namely an expedited procedure with a guaranteed vote, was
more than matched by the disadvantages of” other procedural and substantive requirements. Id. at 116-17. So “[iIn short,” it may be easier “to
simply follow the regular legislative process.” Id. But if left entirely to Congress, “we will fiddle around here all summer trying to satisfy every
lobbyist, and we will get nowhere.” Fisher, supra note 40, at 278 (citing 75 CoNG. REc. 9644 (1932) (statement of Sen. David Reed (R-PA))).

See generally CRS 2012, supra note 36. The 1977 Act offered broad authority to consolidate inter- and intra-agency functions as well as “the
abolition of all or a part of the functions of an agency, except” for any “enforcement function or statutory program.” 5 U.S.C. § 903. It also
prohibited the President from certain actions such as creating, abolishing, or completely consolidating any executive departments. See 5 U.S.C.
§ 905 (1977); CRS 2001, supra note 25, at 6.

For instance, in 1993, President Bill Clinton “simply announced” the creation of a National Performance Review with “no statutory authority,”
staff, funding, or “work plan.” CRS 2002, supra note 36, at 91. Vice President Al Gore shaped it into an interagency task force to make the
executive branch leaner and more entrepreneurial. It eventually claimed to have ended “the era of big government,” “reduced the size of the
federal civilian workforce by 426,200 positions,” and delivered “savings of more than $136 billion...by eliminating what wasn't needed.” Id. at

96.

See generally Mansfield, supra note 20; John W. Lederle, The Hoover Commission Reports on Federal Reorganization, 33 MARQ. L. REv. 89, 91
(1949); HARRY S. TRUMAN LIBRARY INST., Truman and the Hoover Commission, 19 WHISTLE STop (1991), https://www.trumanlibrary.org/hoover/
commission.htm.

See CRS 2001, supra note 25, at 8 (discussing H.R. 1314 and the Reorganization Act of 1984).

See GGD-81-57, REPORT OF THE U.S. GENERAL ACCOUNTING OFFICE TO THE SENATE COMMITTEE ON GOVERNMENTAL AFFAIRS, IMPLEMENTATION: THE
MissING LINK IN PLANNING REORGANIZATIONS (Mar. 20, 1981), http://www.gao.gov/assets/140,/132455.pdf (advising that implementation plans
will help to avoid past staffing, funding, office space, accounting systems, and other problems that distracted officials from their missions).

10p. O.L.C. 248, 251.
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