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The Case for Reforming the Trafficking in Persons Report

Olivia Enos

t the release of the U.S. Department of State’s

017 Trafficking in Persons (TIP) Report. Secre-

tary of State Rex Tillerson declared that the Trump

Administration is “committed to making the 21st

century the last century to experience human
trafficking.”

The annually released TIP Report is a positive
diplomatic tool used to hold other countries account-
able when it comes to combatting human traffick-
ing, a modern scourge estimated to affect at least 21
million people worldwide.? The report ranks coun-
tries according to their compliance with the report’s
minimum standards for elimination of trafficking in
persons. It ranks countries from best to worst in four
categories: Tier 1 (fully meet the Trafficking Victims
Protection Act minimum (TVPA) standards); Tier
2 (making significant efforts to meet TVPA mini-
mum standards); Tier 2 Watch List (Tier 2 countries
with increasing number of victims); and Tier 3 (not
making significant efforts to meet TVPA minimum
standards).

However, the TIP Report has a muddled history.
In 2015, for example, Malaysia and Cuba were unex-
pectedly upgraded from Tier 3 to Tier 2 Watch List.
Many viewed both upgrades as politically motivated
and unjust, revealing the subjectivity of the report’s
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rankings. While the fact that the Administration
is making these issues a priority is welcome, the
2015 report—and even this year’s report—reveal the
pressing need for TIP Report reform.

Highlights from the 2017 TIP Report

This year’s report took a positive step forward
in placing China on Tier 3—the worst designation
a country can receive.? China was downgraded due
to its decreased law enforcement efforts to address
trafficking in persons, its continuation of “re-edu-
cation through labor” practices, as well as its role
in facilitating the trafficking of vulnerable North
Korean women and children, among other reasons.*
The Tier 3 designation is merited: China should
have been on Tier 3 for years due to these activities,
including Chinese government complicity in forced
labor.

While China’s downgrade is valid, it reveals the
subjectivity of the TIP Report’s rankings. China was
downgraded only once during the Obama Adminis-
tration, and that downgrade was done only because
of a requirement in the TVPA that triggers an auto-
matic downgrade if countries have not made sub-
stantial efforts to comply.® This year’s downgrade
of China is also an automatic downgrade. The real
test will be whether the Trump Administration
maintains China’s Tier 3 designation in 2018, and
whether it will waive or implement sanctions trig-
gered by the designation.® The Obama Administra-
tion waived the sanctions.

There were other surprising developments in
this year’s Trafficking in Persons Report, including
the upgrade of Malaysia from Tier 2 Watch List to
Tier 2. While there is no clear political motivation
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for this year’s upgrade (unlike the one in 2015, which
was viewed as politically motivated due to ongoing
Trans-Pacific Partnership trade deal negotiations),”
the upgrade should nevertheless be viewed with
skepticism.

In 2015, mass graves containing the bodies of 139
individuals were found in the Wang Kelian jungles
on the border of Thailand and Malaysia. In spite of
ongoing investigations in 2016 by both Thailand
and Malaysia, not a single Malaysian was convicted
for involvement, despite suspicions to the contrary.®
While the TIP Report documents a substantial
increase in the identification of victims of traffick-
ing—1,558 confirmed survivors of trafficking in 2016,
as compared to 305 in 2015°—publically available
data on prosecutions of traffickers suggest a decrease
in legal remedies to address trafficking. According to
the Malaysian government, only 33 human traffick-
ers were convicted in 2016."° Malaysia’s upgrade is
even more surprising when compared with the main-

tenance (rightly) of Thailand’s Tier 3 designation.
According to John Sifton of Human Rights Watch,
comparatively speaking, Malaysia has done far less
than Thailand to combat trafficking."

There were countless other questionable decisions
made in the 2017 TIP Report, including the removal
of Burma and Iraq from the Child Soldier Prevention
Act list, which lists governments guilty of recruiting
and using child soldiers. Their removal was prema-
ture and contradicts U.S. law, especially since non-
governmental organizations (NGOs) and the United
Nations documented the use of child soldiers in both
countries in 2016."2

A Pressing Need for Reform

Perceived discrepancies in rankings in the 2015
TIP Report deeply affected the report’s credibility. At
the time, investigations by Reuters revealed that the
State Department’s Office to Monitor and Combat
Trafficking in Persons (J/TIP) staff’s recommended
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rankings for at least 17 different countries were dis-
puted or overruled by senior diplomats.'®* While it is
unknown whether J/TIP staff were similarly over-
ruled during the 2017 report determinations, earlier
incidents highlight the critical need for reform.

One of the challenges of the TIP Report, and the
anti-trafficking community writ large, is the lack of
data incorporated into the evaluation of best practic-
es for combatting trafficking in persons. For exam-
ple, the only consistently used metric for measure-
ment of compliance with minimum standards relies
on government reporting on victim identification
and prosecutions of traffickers." The data is sparse
and largely unverifiable by secondary sources.

An additional challenge is that there is no agreed-
upon figure on the number of victims of trafficking
worldwide. While the International Labor Organiza-
tion’s (ILO’s) figure—21 million—is the most broadly
respected, it remains disputed. And the Global Slav-
ery Index’s (GSI’s) hotly contested estimate suggests
that the number of victims may be more than double
the ILO’s figure.” The ILO and the GSI are together
slated to release a new estimate in September of this
year, but at present, the full scope of human-traffick-
ing challenges remain unknown.

The lack of data makes it difficult to know, first,
whether the U.S. hasidentified the correct minimum
standards for elimination of trafficking in persons,
and second, whether current strategies are mean-
ingfully reducing the prevalence and incidence of
trafficking.

Without certainty on the scope of the problem
and the effectiveness of current strategy, the TIP

Report may continue to be viewed with skepti-
cism by the international community.

Improving TIP Report Credibility

If the Trump Administration intends to contin-
ue U.S. leadership in combatting human trafficking,
the executive and the U.S. Congress should seriously
consider TIP Report reform.

Later this year, Congress will move to reautho-
rize the signature piece of anti-trafficking legisla-
tion, the TVPA. The bill’s reauthorization will be the
perfect opportunity to give serious consideration
to reforming the minimum standards for elimina-
tion of trafficking in persons, and move toward TIP
Report tier-ranking reform. Re-introduced legisla-
tion from Senators Robert Menendez (D-NJ), Marco
Rubio (R-NJ), Tim Kaine (VA-D), and Cory Gardner
(R-CO) offers a starting point for reform.°

The executive branch and U.S. Congress should:

= Re-evaluate the minimum standards for
TVPA compliance in the TIP Report. Modi-
fications to these criteria should include com-
pliance based on standards that are proven to
reduce the number of victims of trafficking. Such
standards should include time-tested, reliable
best practices for the elimination of human traf-
ficking. Some have suggested that the defini-
tion of concrete actions to address trafficking be
defined more explicitly and include things such as
evaluating law enforcement efforts, legal efforts,
and outcomes (including, but not limited to
prosecutions), training provided to law enforce-
ment, as well as victim services. These minimum
standards should be evaluated and re-evaluated
based on outcomes of such programming. They
should also be based on credible evidence that
countries are making good-faith efforts to elimi-
nate trafficking.

= Develop an empirical framework and incor-
porate it into the TIP Report. The U.S. gov-
ernment should collaborate with academic insti-
tutions and anti-human-trafficking NGOs to
develop a methodology for tracking the imple-
mentation, successes, failures, and long-term
impacts of U.S. anti-trafficking programs. Once
developed, the methodology should be integrat-
ed into the TIP Report as one of the factors in
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assigning tier rankings. Incorporating additional
empirical data into the TIP Report could help to
deflect criticism that TIP rankings are politically
motivated and subjective.

At the release of the 2017 TIP Report, Ivanka
Trump indicated that ending human trafficking is
a priority for the Trump Administration. Any good
faith effort the Administration makes to address
trafficking, however, must include a dedication to
strengthening and improving the TIP Report.
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