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 n President Donald Trump and his 
Administration are exploring the 
possibility of detaining ISIS terror-
ists at Guantanamo Bay to further 
the war effort to destroy ISIS.

 n Military detention of the enemy 
during wartime is a lawful, tradi-
tional means of incapacitating the 
enemy to deprive it of additional 
forces and shorten the war effort.

 n Although the courts have ruled 
expansively on the scope of the 
detention authority for individu-
als connected to the Taliban and 
al-Qaeda, it is not clear that 
they would extend that author-
ity to ISIS. In fact, the dissent-
ing opinions in several habeas 
cases suggest that the courts 
are beginning to question the 
attenuation of detention author-
ity jurisprudence.

 n This war is like no other. It will 
require all lawful elements of 
national power to defeat the 
enemies of the United States.

 n Considering the interests at stake, 
the Trump Administration should 
support and Congress should 
consider an AUMF that includes 
ISIS before bringing any ISIS 
detainees to Guantanamo.

Abstract
The Obama Administration’s determination that ISIS is an “associat-
ed force” that falls under the AUMF has not been challenged in court 
in the detainee context, and it is not clear that the courts will agree. 
The Trump Administration should therefore not attempt to detain 
ISIS fighters at Guantanamo Bay until it is on a stronger legal foot-
ing. Before using Guantanamo as a detention facility for members 
of ISIS, it should study the case law and evaluate the litigation risk. 
Given the fact that al-Qaeda and the Taliban still pose a substantial 
national security threat to the United States and its partners and that 
we continue to be engaged in armed conflict with those groups and as-
sociated forces, an AUMF that includes ISIS should not disturb the ex-
isting legal authorities applicable to al-Qaeda and the Taliban. This 
can be accomplished legislatively in a number of ways: either a stand-
alone AUMF specific to ISIS and associated forces or an AUMF that 
includes al-Qaeda, the Taliban, ISIS, and associated forces.

The islamic State in iraq and Syria (iSiS) continues to conduct 
hostilities against the interests of the United States and its allies. 

iSiS poses a significant threat and must be defeated. in the effort 
to achieve this goal, president Barack Obama argued that the 2001 
Authorization for Use of Military Force (AUMF) gave him the legal 
authority to use military force against iSiS.1 This justification has 
proven somewhat controversial in the legal community, with distin-
guished scholars both supporting and challenging the applicability 
of the 2001 AUMF to iSiS.2 Now, president Donald Trump and his 
Administration are exploring the possibility of detaining iSiS ter-
rorists at Guantanamo Bay to further the war effort to destroy iSiS.
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The Obama Administration argued that iSiS is 
an “associated force” that falls under the scope of 
the 2001 AUMF, but this justification has not been 
challenged in a court of law. if an iSiS terrorist 
were detained at Guantanamo, it is very likely that 
he would file a habeas petition in federal court to 
challenge the scope of the government’s detention 
authority. in such a case, the courts would have to 
analyze closely whether iSiS falls into the covered 
class of individuals and organizations under the 
2001 AUMF as determined by the Supreme Court 
of the United States and the lower federal courts. As 
evidenced by the approach that they have taken in 
their AUMF-detention jurisprudence, it is not clear 
that the courts would agree with the Obama Admin-
istration’s justification.

if the Trump Administration rushes to bring iSiS 
fighters to Guantanamo without a stronger legal 
basis, those detainees might successfully challenge 
not only their own detention under the AUMF, but 
also the Trump Administration’s entire legal jus-
tification for the authority to use all necessary and 
appropriate force in the fight against iSiS. A review 
of the Guantanamo habeas case law shows that the 
Trump Administration would be on more solid legal 
ground if it worked with Congress to craft an iSiS-
specific AUMF before bringing any iSiS detainees to 
Guantanamo Bay.

AUMFs and Declarations of War: A 
Historical Perspective

Article i, Section 8 of the U.S. Constitution gives 
Congress the power “to declare War.” in the his-
tory of the United States, Congress has declared 
war 11 times relating to five different wars.3 it also 
has adopted over 40 authorizations for the use of 
military force.4 Every authorization is unique in its 
breadth and scope, especially when a war is formal-
ly authorized.

As Curtis Bradley and Jack Goldsmith write, 
“The limited authorizations [for the use of military 
force]…stand in sharp contrast to authorizations in 
declared wars.” They argue that “[t]here are four cru-
cial differences between authorizations in declared 
wars and authorizations in more limited conflicts.” 
Authorizations in declared wars:

 n Do not restrict the resources available to 
the president,

 n Do not limit the methods of force that the presi-
dent can use,

 n Do not place express limits on authorized targets 
other than by naming the enemy, and

 n Do not limit the purpose of defeating the enemy 
and bringing the war to a successful conclusion.5

However, most of the AUMFs in U.S. history have 
been far more limited than the broad authorizations 
enacted in the five declared wars. These AUMFs 
themselves have varied considerably in breadth 
and scope. For example, in the late 1790s, Congress 
authorized the president to use “particular armed 
forces in a specified way for limited ends” against 
French naval vessels in the Quasi-War. Bradley and 
Goldsmith write that the authorizations in the Qua-
si-War did not authorize the president “to use all of 
the armed forces of the United States or to conduct 
military incursions beyond specified military tar-
gets, and they limited the geographical scope of the 
authorized conflict to the high seas.”6 in this way, 
the Quasi-War AUMF was very limited.

When one compares this authorization with the 
Gulf of Tonkin resolution—the primary congressio-
nal authorization for the Vietnam War—one sees a 
much broader mandate for the use of force. The Gulf 
of Tonkin resolution authorized the president to 
use all necessary measures without restrictions on 
resources, the method of force, or the authorized tar-
gets. it broadly allowed the president to repel attacks 
and prevent aggression in Southeast Asia without 
procedural or timing limitation.7 Bradley and Gold-
smith argue that “[t]he Gulf of Tonkin resolution 
is as broad as force authorization in declared wars 
along the crucial dimension of resources, methods, 
targets, and purpose, and is arguably broader (or at 
least more open-ended) with respect to targets and 
purpose.”8

The 2001 AUMF and the Detention 
Authority

The 2001 AUMF,9 which has been used to pros-
ecute the war against the Taliban and al-Qaeda, 
falls along the broader side of the spectrum when 
compared with AUMFs historically. it authoriz-
es the president to “use all necessary and appro-
priate force against those nations, organizations, 
or persons he determines planned, authorized, 
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committed, or aided the terrorist attacks that 
occurred on September 11, 2001….” Using their 
five analytical components for evaluating AUMFs, 
Bradley and Goldsmith conclude that “the [2001] 
AUMF is as broad as authorizations in declared 
wars with respect to the resources and methods 
it authorizes the president to employ, and with 
respect to the purposes for which these resources 
can be used.”10 Thus, the 2001 AUMF follows the 
standard format for an AUMF that gives the presi-
dent broad powers.

However, the 2001 AUMF is unique in one other 
important respect. in authorizing the president to 
use force against the nations, organizations, and per-
sons that are connected to the September 11 attacks, 
the 2001 AUMF describes but does not specifically 
name the enemies targeted under the authoriza-
tion.11 While the statute nominally gives the presi-
dent the authority to make the determination about 
which organizations or persons fall under the class 
of individuals covered by the AUMF, the courts have 
played a major role in defining its scope, most nota-
bly through the context of Guantanamo detainee 
habeas litigation.12The 2001 AUMF is self-limiting: 

“it is limited to al-Qaeda, the Taliban, and persons 
and forces associated with those ‘organizations.’ it 
is not a mandate to use force against any terrorist 
organization or other entity that may threaten U.S. 
national security.”13 it is also limited by the princi-
ple that force should be deployed only “in order to 
prevent any future acts of international terrorism 
against the United States.”14 Further, it incorporates 
and is limited by the law of armed conflict.

Since the Supreme Court’s ruling in Boumediene v. 
Bush, Guantanamo detainees have used their consti-
tutional right to habeas corpus review to challenge 
their detention under the 2001 AUMF. While the 
courts have denied writs in cases where the govern-
ment can show that the detainee was connected to 
al-Qaeda or the Taliban, they have not ruled on how 
the 2001 AUMF would apply to members of other 
forces such as iSiS in the detainee context.

This unique, self-limiting characteristic of the 
2001 AUMF and the case law it has generated leads 
to the following question: if the Trump Administra-
tion brings iSiS terrorists to Guantanamo and they 
challenge their detention through habeas petitions, 
how will the courts rule? The Obama Administra-
tion argued that iSiS is an “associated force” that 
falls under the AUMF,15 but this determination has 

not been challenged in court in the detainee context, 
and as evidenced by the approach the courts have 
taken in their AUMF jurisprudence, it is not clear 
that the courts will agree.16 Thus, in a habeas case 
involving an iSiS terrorist detained at Guantanamo, 
the courts must closely analyze whether iSiS could 
fall under the 2001 AUMF.

How the Courts Became Involved in 
Defining the Enemy

To begin to answer this question, we must look 
at how the courts have become involved in defining 
the enemy and how they have interpreted the 2001 
AUMF through Guantanamo habeas cases.

rarely in the history of warfare, and certainly 
not in U.S. history, have prisoners of war been able 
to challenge their wartime military detention in 
court. it would have been unheard of, for example, 
for the 400,000 German pOWs held by the U.S. in 
World War ii to be able to challenge their detention 
in court.

Under Article 3 of the Third Geneva Convention 
relative to the Treatment of prisoners of War, which 
entered into force on August 12, 1949, prisoners of 
war are entitled to important protections. These 
protections ensure that:

[The detaining country is prohibited from com-
mitting] violence to life and person, in particular 
murder of all kinds, mutilation, cruel treatment 
and torture; taking of hostages; outrages upon 
personal dignity, in particular humiliating and 
degrading treatment; and the passing of sentenc-
es and the carrying out of executions without 
previous judgment pronounced by a regularly 
constituted court, affording all the judicial guar-
antees which are recognized as indispensable by 
civilized people.17

While Article 3 clearly states that the detaining 
country cannot pass sentences and carry out execu-
tions without a trial, Article 4 sets out the character-
istics for an individual to be designated a pOW, and 
Article 5 declares that such an individual may be 
held from the time of capture until the cessation of 
hostilities.18

Historically, the courts have been reluctant to get 
involved with how the government decides to handle 
the detention of enemy combatants in wartime pur-
suant to the authority under a declaration of war or 
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AUMF. The Supreme Court’s landmark World War 
ii–era decisions in Ex Parte Quirin and Johnson v. 
Eisentrager illustrate this deference to the president 
with regard to detainee policy.

in Ex parte Quirin, the Supreme Court unani-
mously determined that the president had the 
authority to try eight German saboteurs by a mili-
tary commission and deny them a trial in federal 
courts.19 The Court held that because the president 
has “the power to wage war which Congress has 
declared, and to carry into effect all laws passed by 
Congress for the conduct of war…and all laws defin-
ing and punishing offenses against the law of nations, 
including those which pertain to the conduct of war,” 
and because “Congress has incorporated by refer-
ence, as within the jurisdiction of military commis-
sions, all offenses which are defined as such by the 
law of war and which may constitutionally be includ-
ed within that jurisdiction,” the president may use 
military commissions to try those who violate the 
laws of war.20 The Court also determined that the 
president may detain unlawful enemy combatants 
who violate the law of war and try them by mili-
tary commissions. Finally, the Court held that “sec-
tion 2 of Article iii and the Fifth and Sixth Amend-
ments cannot be taken to have extended the right to 
demand a jury to trials by military commission, or 
to have required that offenses against the law of war 
not triable by jury at common law be tried only in the 
courts.”21

in Johnson v. Eisentrager, the Supreme Court 
held that German nationals detained in China and 
held in a U.S. Army facility in Germany did not have 
a right to seek a writ of habeas corpus to challenge 
the legality of their detention.22 Justice robert Jack-
son wrote that “the privilege of litigation has been 
extended to aliens, whether friendly or enemy, only 
because permitting their presence in the country 
implied protection.”23 He continued: “in extending 
constitutional protections beyond the citizenry, the 
Court has been at pains to point out that it was the 
alien’s presence within its territorial jurisdiction 
that gave the Judiciary power to act.”24

Thus, since the German prisoners were never 
in American territory, among other factors,25 they 
did not fall under the jurisdiction of U.S. federal 
courts. Justice Jackson further argued that even 
presence on U.S. territory is insufficient to gener-
ate rights, since “executive power over enemy aliens, 
undelayed and unhampered by litigation, has been 

deemed, throughout our history, essential to war-
time security.”26 in its decision, the Court affirmed 
the president’s extensive power during wartime and 
concluded that enemy combatants—especially those 
who have never been or resided in the United States—
have no constitutional right to a writ of habeas cor-
pus in federal court.

Through these two cases, the Supreme Court 
affirmed the president’s broad powers to detain 
enemy combatants for the duration of a conflict 
when acting pursuant to a declaration of war and 
denied the detainees the right to challenge their 
detention in federal court.

But that all changed after September 11, 2001. The 
courts, like it or not, have become actively involved 
in wartime detention decisions. Through a succes-
sion of decisions—Hamdi v. Rumsfeld, Rasul v. Bush, 
Hamdan v. Rumsfeld, and Boumediene v. Bush—the 
Supreme Court has interpreted the 2001 AUMF and 
the law of war to constrain the president’s power 
in the detainee context and has established that 
detainees in Guantanamo have the constitutional 
right to habeas corpus review. in the wake of these 
rulings, the federal courts now routinely review and 
decide habeas petitions filed by the detainees held 
at Guantanamo.

Establishing the Constitutional Right to 
Habeas Corpus for Guantanamo Detainees. in 
Hamdi v. Rumsfeld, the Supreme Court addressed the 
question of whether the president has the authority 
to detain citizens who qualify as “enemy combat-
ants,” understood to be any individuals who were 
part of or supported enemy forces in Afghanistan 
and who engaged the United States in armed con-
flict. The plurality wrote that “the AUMF is explic-
it congressional authorization for the detention of 
individuals in the narrow category we describe.”27 
To determine this narrow class of individuals, the 
Court relied on the text of the AUMF and held that 

“there can be no doubt that individuals who fought 
against the United States in Afghanistan as part of 
the Taliban, an organization known to have sup-
ported the al Qaeda terrorist network responsible 
for those attacks, are individuals Congress sought to 
target in passing the AUMF.”28

Thus, the Court concluded in Hamdi that the 
detention of individuals falling into the limited cat-
egory of individuals created by its interpretation of 
the AUMF for the duration of the conflict is a fun-
damental incident to war and consistent with the 
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authority that Congress has granted to the presi-
dent. The Court also held, however, that although 
the president could detain citizens and non-citizens, 
due process required that detainees be able to chal-
lenge their classification as enemy combatants in the 
narrow category of individuals that fall under the 
2001 AUMF.

On the same day that Hamdi was decided, the 
Supreme Court ruled in Rasul v. Bush that because 
the United States has jurisdiction over Guantanamo, 
federal courts have jurisdiction to consider habeas 
petitions from detainees held in Guantanamo under 
the federal habeas statute.29 The Court emphasized 
that the federal habeas statute is not dependent on a 
detainee’s citizenship status and that foreign nation-
als at Guantanamo were therefore entitled to invoke 
that statute.

Although not a detention-related case, in Ham-
dan v. Rumsfeld, Salim Ahmed Hamdan challenged 
the statutory authority of the military commission 
established by Commission Order No. 130 to try him, 
not the president’s authority to detain him for the 
duration of hostilities. Hamdan was captured dur-
ing the invasion of Afghanistan and charged with 

“willfully and knowingly join[ing] an enterprise of 
persons who shared a common criminal purpose 
and conspired” with al-Qaeda.31 Under Commission 
Order No. 1, president George W. Bush established 
military commissions to try any non-citizen that 
was connected to al-Qaeda, the Taliban, or the 9/11 
attacks. in his habeas petition, Hamdan argued that 
the military commission set up under Commission 
Order No. 1 did not meet the requirements of the 
Uniform Code of Military Justice (UCMJ) and the 
Geneva Conventions.32

The Supreme Court held that Hamdan’s military 
commission exceeded the statutory authority and 
wrote that the president “may not disregard limita-
tions that Congress has, in proper exercise of its own 
war powers, placed on his powers.”33 The Court also 
held that Hamdan was entitled to the protections set 
out in Common Article 3 of the Geneva Conventions 
and that the procedures of his military commission 
did not meet those standards.34 in the final analysis, 
the Court’s decision in this case limited the presi-
dent’s executive power over war and was another 
signal that the Court would no longer defer to the 
president in the areas of war and national security.

These rulings set the stage for the Court’s rul-
ing in Boumediene v. Bush. in a narrow 5–4 majority, 

Justice Anthony Kennedy wrote that every detainee 
is guaranteed “a meaningful opportunity to demon-
strate that he is being [unlawfully] held” and that the 
reviewing authority “must have sufficient authority 
to conduct a meaningful review of both the cause 
for detention and the Executive’s power to detain.”35 
Kennedy concluded that the Military Commissions 
Act36 and the Detainee Treatment Act37 served as 
inadequate substitute review procedures for the 
right to file for habeas corpus review. To support this 
conclusion, he argued that the United States held de 
facto sovereignty over Guantanamo and that de facto, 
not de jure, sovereignty is critical when determining 
the extraterritoriality of the Constitution. Conse-
quently, the Court, following the decisions in Hamdi, 
Rasul, and Hamdan, found that detainees held at 
Guantanamo Bay as enemy combatants had a con-
stitutional right to habeas corpus review.38

These four cases established that the president 
had the authority to detain enemy combatants who 
were part of or assisted the Taliban, al-Qaeda, or 
associated forces during hostilities under the 2001 
AUMF; that trial by military commission must com-
ply with the UCMJ and Geneva Conventions; and 
that detainees in Guantanamo had the constitution-
al and statutory rights to challenge their detentions 
through habeas petitions.

Cases Defining the Scope of Military 
Detention Authority Under the 2001 
AUMF

in the wake of Boumediene, numerous detain-
ees held at Guantanamo have filed habeas petitions 
alleging that the circumstances of their particular 
cases place them outside the explicit or implied class 
of individuals to which the president’s detention 
power under the AUMF applies. These individuals 
have advanced a range of arguments in habeas peti-
tions that include not having involvement with the 
9/11 attacks, not having connections to the Taliban 
or al-Qaeda, not participating in hostilities against 
the United States or its coalition partners, and not 
committing direct hostile action with a weapon in 
armed conflict against the United States.

Defining the Approach. The district courts 
and the D.C. Circuit Court of Appeals have rejected 
many of these habeas petitions by extending the rea-
soning in Hamdi that the president has the authority 
to detain individuals who were part of or associated 
with the Taliban or al-Qaeda. in these cases, the 



6

LEGAL MEMORANDUM | NO. 203
April 17, 2017  

courts require that the government show that the 
detainee in question has a connection to the Tali-
ban or al-Qaeda, but their interpretation of what it 
means to be “part of” and “associated with” the Tali-
ban, al-Qaeda, or associated forces is broad.

in Ali v. Obama, the D.C. Circuit Court of Appeals 
explained its approach to deciding whether an indi-
vidual is part of or associated with an enemy force 
under the 2001 AUMF: “Determining whether an 
individual is part of al-Qaeda, the Taliban, or an 
associated force almost always requires drawing 
inferences from circumstantial evidence, such as 
that individual’s personal associations…. So we must 
look to other indicia to determine membership in 
an enemy force.”39 in Bensayah v. Obama, the court 
added that “it is impossible to provide an exhaustive 
list of criteria for determining whether an individu-
al is ‘part of’ al-Qaida” and that, consequently, such 
a “determination must be made on a case-by-case 
basis” focused on the actions of the individual.40

Thus, in each case, while the government must 
show by a preponderance of the evidence that a 
detainee has a connection to the Taliban, al-Qaeda, 
or an associated force, the courts have extended the 
range of characteristics and activities sufficient to 
prove a connection to one of those groups.

Through the cases, the courts have identified at 
least a dozen different criteria that they have deter-
mined are relevant to prove a connection between 
an individual and al-Qaeda or the Taliban.41 The fol-
lowing sections review a representative sample of 
these habeas cases, organized by some of the major 
criteria they have created.42

Intention to Fight Against the United States 
or Its Coalition Partners. in a significant early 
habeas case, Awad v. Obama, the D.C. Circuit Court 
upheld the district court’s finding that Adham 
Mohammed Ali Awad was “part of” al-Qaeda in 
December 2001. in mid-September 2001, Awad, a 
Yemeni national, traveled to Afghanistan with the 
intent to receive weapons training, become a fight-
er, and engage in hostilities against U.S. forces. in 
December 2001, Awad joined a group of al-Qaeda 
fighters who attacked and barricaded themselves 
inside Mirwais Hospital. Awad, whose right leg had 
been amputated, was eventually surrendered to U.S. 
and allied forces by al-Qaeda forces at the hospital.43

Awad, among several legal and evidentiary chal-
lenges, argued that the district court was wrong to 
determine that he was “part of” al-Qaeda. However, 

the circuit court, on reviewing all the evidence, 
wrote that:

Awad’s statements of intent are undisputed. 
Awad repeatedly told U.S. interrogators that the 
reason he traveled to Afghanistan in mid-Sep-
tember 2001 was to join the fight against U.S. 
and allied forces. The district court found that 
the reason Awad traveled to Afghanistan was to 
fight, and Awad does not challenge that finding 
on appeal. The government acknowledges that 
intention to fight is inadequate by itself to make 
someone “part of” al Qaeda, but it is nonetheless 
compelling evidence when, as here, it accompa-
nies additional evidence of conduct consistent 
with an effectuation of that intent.44

The court concluded that, taken together, Awad’s 
statements of intent, his joining al-Qaeda forces at 
the hospital, his identification as a member by other 
al-Qaeda members, and other pieces of evidence 
were sufficient to establish that he was “part of” al-
Qaeda. Further, the court affirmed the preponder-
ance of the evidence standard and rejected Awad’s 
claims that the government must show that a detain-
ee would be a threat if released in order to continue 
detention.45

Thus, while intention to join the fight against the 
United States is not by itself sufficient to establish 
that an individual is “part of” al-Qaeda, it is one of 
many elements the courts have employed in deter-
mining whether an individual is “part of” or “associ-
ated with” al-Qaeda or the Taliban.

For other cases dealing with the intention-to-fight 
criterion, see Al-Adahi v. Obama and Ali v. Obama.46

Close Association with Members of Enemy 
Forces. in Al-Bihani v. Obama, the D.C. Circuit 
Court held that the government did not have to prove 
that the detainee had engaged in combat against the 
United States and its allies in order to detain individ-
uals who were part of the Taliban or al-Qaeda forces. 
Ghaleb Nassar Al-Bihani traveled through pakistan 
to Afghanistan to defend the Taliban and stayed at a 
series of Taliban and al-Qaeda–affiliated guesthous-
es. He also may have trained at two separate al-Qae-
da terrorist training camps before joining a paramil-
itary group called the 55th Arab Brigade, a force that 
was allied with the Taliban and that included mem-
bers of al-Qaeda. Al-Bihani was a cook and carried a 
weapon, but he never fired it in combat.47
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Al-Bihani, among other arguments, claimed that 
he should be detained only if he had committed “a 
direct hostile act, such as firing a weapon in combat.” 
As the court writes:

Al-Bihani interprets international law to mean 
anyone not belonging to an official state military 
is a civilian, and civilians, he says, must com-
mit a direct hostile act, such as firing a weapon 
in combat, before they can be lawfully detained. 
Because Al-Bihani did not commit such an act, he 
reasons his detention is unlawful.48

The court rejected that argument and ruled that 
Al-Bihani’s role as part of associated forces was suffi-
cient to justify detention. First, the court stated that 
accompanying the 55th Arab Brigade on the battle-
field, carrying a brigade-issued weapon, cooking for 
the unit, and following brigade orders establish that 
Al-Bihani “was part of and supported a group—prior 
to and after September 11—that was affiliated with 
Al Qaeda and Taliban forces and engaged in hostili-
ties against a U.S. Coalition partner.”49 Consequent-
ly, Al-Bihani was detainable under both versions of 
the Military Commissions Act for purposefully and 
materially supporting al-Qaeda and the Taliban.

Second, the court argued that the language of the 
AUMF gives the government the authority to detain 
Al-Bihani on the grounds that al-Qaeda is responsi-
ble for 9/11, the Taliban harbored al-Qaeda, and the 
55th Arab Brigade defended the Taliban:

Drawing from these facts, it cannot be disputed 
that the actual and foreseeable result of the 55th’s 
defense of the Taliban was the maintenance of Al 
Qaeda’s safe haven in Afghanistan. This result 
places the 55th within the AUMF’s wide ambit as 
an organization that harbored Al Qaeda, making 
it subject to U.S. military force and its members 
and supporters—including Al-Bihani—eligible 
for detention.50

Thus, the court established that close association 
with a force that is covered by the AUMF, even if in 
a non-combat role, is grounds for detention under 
the AUMF.

For other cases dealing with the close-association 
criterion, see Awad v. Obama, Uthman v. Obama, Al 
Alwi v. Obama, Hussain v. Obama, and Odah v. United 
States.51

Identification as a Member by Other Members 
of the Enemy Forces or Documents Created by 
Enemy Forces. in Barhoumi v. Obama, the D.C. Cir-
cuit Court held that Sufyian Barhoumi was “part of” 
an al-Qaeda–associated force engaged in hostilities 
against the United States and lawfully detained under 
the 2001 AUMF. Born in Algeria, Barhoumi left after 
high school and travelled through North Africa and 
Europe before settling in london, where he lived for 
two years. While living in london, Barhoumi attend-
ed a mosque where he saw a film showing russian 
atrocities against Muslims. This experience prompt-
ed him to travel to Afghanistan, where he trained in 
several military camps, including one associated with 
Abu Zubaydah.52 Barhoumi fled Afghanistan when the 
U.S. and coalition forces invaded and was captured in 
a guesthouse in pakistan in February 2002.53

Barhoumi claimed that the district court erred in 
admitting into evidence the al-Suri diary, which is 
hearsay. The al-Suri diary is a diary written by Abu 
Kamil al-Suri, who claimed to be a member of Abu 
Zubaydah’s militia. The diary repeatedly mentions 

“Ubaydah Al-Jaza’iri,” an alias that Barhoumi has 
admitted to using.54 it describes Barhoumi as “one 
of the trainers at Khaldun55,” mentions his travel 
with Abu Zubaydah, and mentions his involvement 
with the fighting at Tora Bora. Barhoumi “argue[d] 
that even if the diaries are admissible hearsay, the 
district court should have disregarded them on the 
ground that they are inherently unreliable. He fur-
ther assert[ed] that the government failed to estab-
lish that he was ‘part of’ an associated force….”56

The court rejected that argument and ruled that 
all of the evidence against Barhoumi, including the 
diary, was sufficient to connect him to an enemy 
force covered by the AUMF:

[The] record evidence shows (1) that Barhoumi 
trained at the Khaldan camp, which was asso-
ciated with Zubaydah; (2) that he was later cap-
tured along with Zubaydah in the same paki-
stan guesthouse; and (3) that he functioned as 
a “permanent” member of Zubaydah’s group 
who provided explosives training to other mili-
tia members “for operations against the Ameri-
cans inside of Afghanistan.” This evidence shows 
more than “mere sympathy” toward Zubaydah’s 
organization: al-Suri’s diary singles him out as a 
member of that organization, actively engaged in 
training other members.57



8

LEGAL MEMORANDUM | NO. 203
April 17, 2017  

Taken together, the court established that Bar-
houmi’s activities and identification as a member by 
another member of an organization covered by the 
AUMF constituted grounds for his detention.

For another case dealing with the identification-
as-a-member criterion, see Awad v. Obama.58

Trained in a Camp Associated with Enemy 
Forces. in Al-Adahi v. Obama, the D.C. Circuit Court 
held that Mohammed Al-Adahi was “part of” al-Qae-
da and lawfully detained under the 2001 AUMF. Al-
Adahi, a Yemeni national, moved to Afghanistan in 
the summer of 2001. He stayed in Kandahar with his 
brother-in-law, who was a close associate of Osama 
bin laden. Al-Adahi met with bin laden twice and 
then attended al-Qaeda’s Al Farouq training camp. 
in late 2001, Al-Adahi was injured and crossed the 
pakistani border on a bus carrying wounded fight-
ers. He was captured by pakistani authorities soon 
thereafter.59

Al-Adahi claimed that he was not part of al-Qae-
da and could not be detained under the AUMF. The 
district court considered an extensive record of evi-
dence but found “no reliable evidence in the record 
that petitioner was a member of al-Qaida” and ruled 
that he should be released.60

The D.C. Circuit rejected the district court’s con-
clusion because, in its approach, it wrongly required 
that each piece of evidence presented in the case had 
to be sufficient to prove that Al-Adahi was a member 
of al-Qaeda without consideration of any of the other 
evidence in the case. “When the evidence is prop-
erly considered,” the D.C. Circuit Court wrote, “it 
becomes clear that Al-Adahi was—at the very least—
more likely than not a part of al-Qaida.”61

The court concluded that all of the evidence 
against Al-Adahi, including his training at Al Farouq, 
was sufficient to connect him to an enemy force cov-
ered by the AUMF. The court even went so far as to 
suggest that Al-Adahi’s training at Al Farouq was 
sufficient on its own to establish that he was part 
of al-Qaeda: “Whatever his motive, the significant 
points are that al-Qaida was intent on attacking the 
United States…and that Al-Adahi voluntarily affili-
ated himself with al-Qaida.”62 The court continued:

The [district] court appeared to rule that an 
individual must embrace every tenet of al-Qaida 
before United States forces may detain him.63 
There is no such requirement…. When the gov-
ernment shows that an individual received and 

executed orders from al-Qaida members in a 
training camp, that evidence is sufficient (but not 
necessary) to prove that the individual as affili-
ated himself with al-Qaida…. Al-Adahi’s state-
ments confirm that he received and followed 
orders while he was at Al Farouq. His attendance 
at an al-Qaida military training camp is there-
fore—to put it mildly—strong evidence that he 
was part of al-Qaida.64

relying on Al-Bihani, the D.C. Circuit stated that 
if a person “attends an al-Qaida training camp, this 
constitutes ‘overwhelming’ evidence that the Unit-
ed States had authority to detain that person.”65

Thus, the court concluded that even if training in 
a camp is insufficient on its own to establish a con-
nection to al-Qaeda, it is clearly a criterion upon 
which detention can be justified under the AUMF. in 
this case, the court found that Al-Adahi’s training at 
Al Farouq was sufficient to show that he was “part of” 
or “associated with” al-Qaeda.

For other cases dealing with the trained-in-a-
camp criterion, see Barhoumi v. Obama, Al Alwi v. 
Obama, and Al-Bihani v. Obama.66

Stayed at a Guesthouse Associated with an 
Enemy Force. in Ali v. Obama, the D.C. Circuit 
Court held that Abdul razak Ali, an Algerian, was 

“part of” al-Qaeda and lawfully detained under the 
2001 AUMF. Ali traveled to Afghanistan after Sep-
tember 11, 2001, to fight against the United States. 
He was captured in March 2002 by U.S. and paki-
stani forces in a guesthouse in Faisalabad, pakistan, 
along with al-Qaeda–associated terrorist leader Abu 
Zubaydah and four other terrorist trainers from a 
training camp in Afghanistan. The guesthouse con-
tained official al-Qaeda documents, electrical com-
ponents, and bomb-making parts. Ali had stayed 
at the guesthouse for about 18 days before being 
captured.67

Ali claimed that he was not part of Abu Zubay-
dah’s force and could not be detained under the 
AUMF. He “insist[d], however, that he mistook the 
Abu Zubaydah facility for a public guesthouse, and 
that he had nothing to do with the terrorist activ-
ity being planned there.”68 Ali argued that relying on 
his capture in the guesthouse presumed his guilt by 
association—or “guilt by guesthouse.”

in dismissing Ali’s arguments, Judge Brett Kava-
naugh of the D.C. Circuit wrote that “[t]he standard 
of proof for military detention is not the same as the 
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standard of proof for criminal prosecution, in part 
because of the different purposes of the proceedings 
and in part because military detention ends with the 
end of war.”69 The purpose of detention is to detain 
enemy combatants for the duration of hostilities to 
keep them off the battlefield. Thus, the government 
did not need to establish “guilt,” only that it is more 
likely than not that Ali was “part of” or “associated 
with” al-Qaeda.

Judge Kavanaugh then proceeded to the central 
question and dismissed Ali’s argument:

The central fact in this case is that Ali was cap-
tured in 2002 at a terrorist guesthouse in paki-
stan. This Court has explained [see Uthman v. 
Obama] that a detainee’s presence at an al-Qaeda 
or associated terrorist guesthouse constitutes 

“overwhelming” evidence that the detainee was 
part of the enemy force.70

Continuing: “it strains credulity to suggest that 
Ali spent time in early 2002 in a four-bedroom 
house in Faisalabad, pakistan, with Abu Zubaydah 
and the leaders of Zubaydah’s force while having no 
idea what the people around him were doing.”71

Even if Ali’s presence at the guesthouse were 
not sufficient evidence, however, Judge Kavanaugh 
pointed to many other factors to show that Ali was 

“part of” al-Qaeda: Ali stayed at the guesthouse for 
an extended time; he traveled to Afghanistan after 
9/11 and intended to fight the U.S.; the guesthouse 
contained documents and equipment relating to 
terrorism; and the others present in the guesthouse 
were Abu Zubaydah and his senior leaders. The 
court also cited one of the other inhabitants of the 
house as saying that “all the people in the house were 
Al-Qaeda people or ‘jihadis’.”72

Taken together, the court established that Ali’s 
activities and lengthy stay at a guesthouse inhabited 
by Abu Zubaydah and other senior al-Qaeda–affiliat-
ed leaders were sufficient to meet the preponderance-
of-the-evidence standard. Consequently, Ali could be 
detained under the AUMF as “part of” al-Qaeda.

For other cases dealing with the guesthouse cri-
terion, see Barhoumi v. Obama, Al-Adahi v. Obama, 
Uthman v. Obama, Al Alwi v. Obama, and Odah v. 
United States.73

Possessed a Weapon Supplied by an Enemy 
Force. in Hussain v. Obama, the D.C. Circuit Court 
held that Abdul al Qader Ahmed Hussain, a Yemeni, 

was “part of” al-Qaeda and the Taliban and law-
fully detained under the 2001 AUMF. Hussain trav-
eled between Afghanistan and pakistan in the years 
leading up to September 11, 2001. in November 
2000, he moved to just north of Kabul, Afghanistan, 
close to the front lines of conflict between the Tali-
ban and the Northern Alliance. Hussain lived with 
three Taliban guards, who gave him an AK-47 rifle 
and trained him in its use. After September 11, 2001, 
Hussain fled from Afghanistan to pakistan. He was 
captured in Faisalabad in March 2002.74

Hussain, among other arguments, claimed that 
his possession of a weapon provided by members of 
the Taliban was not grounds for his detention. He 
argued that the government had to show he used that 
weapon to engage in hostilities against the United 
States. The D.C. Circuit, citing Awad and Al-Bihani, 
concluded that this argument demanded more than 
the AUMF requires.75 Further, “We have adopted no 
categorical rules to determine whether a detainee is 

‘part of’ an enemy group. instead, we look at the facts 
and circumstances in each case…. We look at each 
piece of evidence ‘in connection with all the other 
evidence’ in the record, and not in isolation.”76

When considered in light of all the evidence pre-
sented in the case, the court argued that, “Evidence 
that Hussain bore a weapon of war while living side-
by-side with enemy forces on the front lines of a bat-
tlefield at least invites—and may well compel—the 
conclusion that he was loyal to those forces. We have 
repeatedly affirmed the propriety of this common-
sense inference.”77

The court went on to clarify how the possession-
of-a-weapon criterion factored into its decision to 
dismiss Hussain’s motion:

Mere possession of the weapon—or carrying 
it around—was not the critical point. The dis-
trict court’s conclusion that Hussain was loyal 
to enemy forces turned on the fact that Taliban 
soldiers gave him an AK-47 while he lived among 
them near the battle lines. Under our precedent, 
that alone demonstrates loyalty to a shared cause, 
even if Hussain never brandished the weapon in 
combat.78

Taken together, the court established that Hus-
sain’s activities and possession of a weapon provided 
to him by an enemy force constituted grounds for 
his detention.



10

LEGAL MEMORANDUM | NO. 203
April 17, 2017  

For another case dealing with the guesthouse cri-
terion, see Odah v. United States.79

Other Criteria. Many other habeas cases have 
continued to expand the scope of the government’s 
detention authority under the AUMF. These cases 
have created a body of jurisprudence for detention 
under the AUMF in which the “relevant indicia and 
circumstances” can include whether an individual 
hosted leaders of an enemy force, followed practices 
associated with enemy forces, recruited or referred 
aspiring members to the enemy force, traveled on 
routes traditionally used by the enemy force, swore 
an oath of allegiance to an enemy force, or lied to 
interrogators about his identity or activities, among 
other factors.80

As the cases demonstrate, the detention authority 
in each one depends heavily on the facts and circum-
stances in evidence when considered in their entire-
ty. This approach has raised some concern that in 
certain cases, the government may not be willing 
or able to provide a court with certain sensitive or 
classified information to meet the evidentiary stan-
dard to show that a detainee is “part of” or “associ-
ated with” al-Qaeda or the Taliban. By ruling on an 
expansive range of characteristics that can be used 
to justify detention, the courts’ approach has allevi-
ated some of these concerns.

However, while the courts have ruled on the scope 
of characteristics that may be used to show that an 
individual detainee is “part of” or “associated with” 
the Taliban, al-Qaeda, or associated forces, all of 
their rulings have very clearly depended on showing 
a connection between the detainee and these specif-
ic, named groups.

Attenuation of AUMF Jurisprudence in 
the Detainee Context and Its Application 
to ISIS

it is vitally important to note that in the detain-
ee context, the courts have not addressed whether 
the president’s authority under the AUMF extends 
to detainees who were “part of” or “associated with” 
iSiS. Nowhere in all of the habeas case law reviewed 
in this paper do the courts specifically list any asso-
ciated forces other than those related to the 9/11 
attacks, which have been determined to be the Tal-
iban and al-Qaeda. As noted, the case law denying 
habeas petitions relies heavily on connecting indi-
vidual detainees to the Taliban or al-Qaeda. Thus, it 
is unclear whether the president’s authority under 

the AUMF to detain an enemy combatant in Guan-
tanamo would be extended to an iSiS fighter.

iSiS was founded in 2004, three years after 9/11, 
by Abu Musab al-Zarqawi, who pledged his alle-
giance to Osama bin laden. Originally, the group was 
known as al-Qaeda in iraq and carried out attacks 
against U.S. forces, civilians, and coalition partners 
with the goal of pressuring the U.S. and other coun-
tries to leave iraq. iSiS broke away from al-Qaeda 
leadership in 2013 after a dispute over leadership 
of the jihad in Syria. it now rejects the leadership of 
Ayman al-Zawahiri, Osama bin laden’s successor, 
who criticized the brutality of iSiS.81

Thus, in a habeas case involving an iSiS ter-
rorist detained at Guantanamo, the courts must 
closely analyze whether iSiS could fall under the 
2001 AUMF. That is, given the historical connec-
tion between iSiS and al-Qaeda, does iSiS fit into 
the narrow class of targets that fall under the 
2001 AUMF?

The Obama Administration argued that the 2001 
AUMF authorizes the president to use all neces-
sary and appropriate force in the fight against iSiS. 
in 2015, Stephen preston, General Counsel for the 
Department of Defense, in a speech entitled “The 
legal Framework for the United States’ Use of Mili-
tary Force Since 9/11,” asserted that:

The 2001 AUMF has authorized the use of force 
against the group now called iSil since at least 
2004, when bin laden and al-Zarqawi brought 
their groups together. The recent split between 
iSil and current al-Qa’ida leadership does not 
remove iSil from coverage under the 2001 
AUMF, because iSil continues to wage the con-
flict against the United States….82

preston may be correct, but the courts may nev-
ertheless disagree with him.

While this justification has raised eyebrows in 
the legal community, especially with respect to how 
it would hold up in the detainee context, no one with 
standing to challenge it has done so. if president 
Trump begins to bring detainees to Guantanamo 
who were “part of” or “associated with” iSiS, those 
detainees will use their constitutional right to habe-
as review established under Boumediene to chal-
lenge their detention on the grounds that the 2001 
AUMF does not extend to iSiS—at least not in the 
detainee context.
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Although the courts have not addressed this 
question explicitly and have ruled expansively on 
the scope of the detention authority for individuals 
connected to the Taliban and al-Qaeda, it is not clear 
that they would extend that authority to iSiS. in fact, 
the dissenting opinions in several habeas cases sug-
gest that the courts are beginning to question the 
attenuation of detention authority jurisprudence.

 n in Ali v. Obama, the “guest house case,” D.C. Cir-
cuit Judge Harry T. Edwards wrote that “Ali may 
be a person of some concern to Government offi-
cials, but he is not someone who transgressed 
the provisions of the AUMF or the NDAA. Ali’s 
principal sin is that he lived in a ‘guest house’ for 

‘about 18 days.’”83 Judge Edwards suggests that all 
of Ali’s connections to Abu Zubaydah are “per-
sonal associations” and that such a test extends 
the prescriptions of the AUMF and 2012 NDAA 
too far. Further, Judge Edwards raises a question 
about whether the attenuation of the court’s juris-
prudence has gone too far and created a situation 
in which Guantanamo habeas proceedings are 

“functionally useless” if detention is authorized 
for as long as the “war on terror” continues.84

 n in Hussain v. Obama, Judge Edwards wrote a 
scathing dissent that calls for a rethinking of the 
Guantanamo detainee cases. “What is a judge to 
make of this, especially here,” he asks, “where 
there is not one iota of evidence that Hussain 

‘planned, authorized, committed, or aided the 
terrorist attacks that occurred on September 11, 
2001, or harbored such…persons’?”85 For Judge 
Edwards, “the salient point is quite simple: the 
burden of proof was on the Government to make 
the case against Hussain by a preponderance of 
the evidence. in my view, it failed to carry this 
burden.”86 Further, he concludes:

[W]hen i review a record like the one pre-
sented in this case, i am disquieted by our 
jurisprudence. i think we have strained to 
make sense of the applicable law, apply the 
applicable standards of review, and adhere 
to the commands of the Supreme Court. 
The time has come for the president and 
Congress to give serious consideration to a 
different approach for the handling of the 
Guantanamo detainee cases.87

Taken together, the lack of an explicit mention 
of iSiS as a group covered under the AUMF and the 
subsequent questions surrounding the applicability 
of the AUMF to iSiS fighters in the detainee context 
suggest that the Trump Administration would be on 
more solid legal ground if it worked with Congress 
on an iSiS-specific AUMF. if the Trump Adminis-
tration rushes to bring iSiS fighters to Guantanamo 
without a stronger legal basis, those detainees might 
successfully challenge not only their own detention 
under the AUMF, but also the Obama Administra-
tion’s entire legal justification for the authority to 
use all necessary and appropriate force in the fight 
against iSiS.

Conclusion
The Obama Administration argued that iSiS is 

an “associated force” that falls under the AUMF, but 
this determination has not been challenged in court 
in the detainee context. Moreover, as evidenced by 
the approach the courts have taken in their AUMF 
jurisprudence, it is not clear that the courts will 
agree. Consequently, the Trump Administration 
should not attempt to detain iSiS fighters in Guan-
tanamo until it is on stronger legal footing.

The Bush Administration learned the hard way 
that using Guantanamo Bay as a military detention 
facility and setting up military commissions with-
out congressional legislation had negative unintend-
ed consequences. if president Bush had asked the 
Congress in October 2001 to authorize the use of the 
U.S. Naval Station at Guantanamo Bay for the deten-
tion of enemy combatants, Congress would certainly 
have approved such legislation by an overwhelm-
ing margin. Much, but perhaps not all, of the con-
troversy surrounding Guantanamo Bay would have 
been alleviated.

Similarly, had the Bush Administration worked 
with Congress in 2001 to pass legislation authoriz-
ing the use of military commissions against those 
enemy combatants who committed war crimes, 
Congress would likely have done so. That would not 
have guaranteed the absence of litigation stemming 
from military commissions’ defendants, but it might 
have avoided a decision like Hamdan, which set back 
military commissions by years.

As Secretary of Defense robert Gates said years 
ago, we cannot kill or capture our way out of this war. 
But military detention of the enemy during wartime 
is a lawful, traditional means of incapacitating the 
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enemy to deprive it of additional forces and shorten 
the war effort.

This war is like no other. it will require all law-
ful elements of national power to defeat the enemies 
of the United States. if the Trump Administration 
makes good on its promise to use Guantanamo Bay 
as a detention facility for terrorist detainees, includ-
ing iSiS members, it should study the case law and 
evaluate the litigation risk of bringing iSiS members 
to the island detention facility. if Administration 
officials study the issue, they may well conclude that 
the litigation risk of an iSiS member’s winning his 
habeas case is not insubstantial.

Given the fact that al-Qaeda and the Taliban 
also still pose a substantial national security threat 
to the United States and its partners and that we 
continue to be engaged in armed conflict with 
those groups and associated forces, an AUMF that 
includes iSiS should not disturb the existing legal 
authorities applicable to al-Qaeda and the Taliban. 
This can be accomplished legislatively in a number 
of ways: either a stand-alone AUMF specific to iSiS 
and associated forces or an AUMF that includes al-
Qaeda, the Taliban, iSiS, and associated forces.

Considering the interests at stake, the Trump 
Administration should support and Congress should 
consider an AUMF that includes iSiS before bring-
ing any detainees to Guantanamo.

—Charles D. Stimson is Manager of the National 
Security Law Program and Senior Legal Fellow in 
the Center for National Defense, of the Kathryn and 
Shelby Cullom Davis Institute for National Security 
and Foreign Policy, at The Heritage Foundation. He 
served as Deputy Assistant Secretary of Defense for 
Detainee Affairs from 2006–2007. Hugh Danilack is 
a graduate of Dartmouth College where he was editor 
of the Dartmouth Law Journal. He will be attending 
law school in the fall.
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