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Freeing States from the Obamacare Insurance Mandates
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ontrary to its title, the Affordable Care Act

(Obamacare) has made health insurance less
affordable for millions of Americans by driving up
their premiums. One of the main factors respon-
sible for significant premium increases is the set of
new federal mandates that Obamacare imposed on
individual market and small-employer group health
insurance policies.

There has been considerable focus on how legis-
lation to repeal and replace Obamacare could affect
the 20 million individuals receiving subsidized
coverage through the exchanges and the Medic-
aid expansion. However, much less attention has
been paid to another group of 25 million individu-
als who also have a significant personal stake in the
outcome.

That group of 25 million consists of the 10 million
people with individual-market coverage who do not
qualify for Obamacare subsidies (about 80 percent
of the pre-Obamacare individual market of 12 mil-
lion), plus at least another 15 million with coverage
through small group plans (who also get no subsi-
dies). Some of those 25 million are still covered by
pre-Obamacare plans (which they risk losing), with
the rest in plans that are subject to Obamacare’s
costly insurance market provisions.

This paper, in its entirety, can be found at
http://report.heritage.org/ib4689
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These are the individuals that most need relief
from Obamacare’s soaring premiums. Any repeal-
and-replace legislation needs to include provisions
that enable them once again to buy health insurance
that is not burdened by the additional cost of federal
benefit mandates or distorted by Obamacare’s age
rating restrictions. This is why one of the top priori-
ties for health reform has been to restore to states
the authority to regulate insurance markets, which
Obamacare removed from them by layering on new
federal insurance mandates. States should be freed
from Obamacare’s benefit mandates, the mini-
mum actuarial value requirement, and age-rating
restrictions.

Obamacare’s Benefit Mandates

Obamacare requires health plans to cover a set of
“essential health benefits,” as well as a set of “preven-
tive services” for which plans are prohibited from
charging enrollees any co-payments.! Prior to imple-
mentation of the law, many states contracted for
actuarial studies to determine the effects of those
and other provisions on premiums in their health
insurance markets. Our review of those studies finds
that the Obamacare benefit mandates increased pre-
miums by an average of 9 percent.

However, variations from the mean are signifi-
cant. For instance, a Milliman study calculated
that the average premium increase attributable
to expanding coverage to meet the law’s essential
health benefits requirements could range from 3
percent to 17 percent, given differences in the extent
of coverage provided by pre-Obamacare individual
market plans.?
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State law is another factor. States that before
Obamacare imposed more benefit mandates expe-
rienced below-average premium increases, as their
existing coverage requirements were closer to the
new federal requirements. Conversely, states with
fewer benefit mandates before Obamacare expe-
rienced larger-than-average premium increases,
as there was a bigger gap between the new federal
requirements and those in prior state law.

In effect, Obamacare’s essential health benefits
provision increased health insurance costs in even
the previously most overregulated states, and its
impact was greatest in the states with less regula-
tion. However, in no state were the new federal ben-
efit requirements less than the state requirements in
place before Obamacare.

Furthermore, Obamacare’s prohibition on plans
charging enrollees copayments for certain preven-
tive services was likely responsible for an additional
1 percent to 2 percent increase in premiums. In the
impact analysis that accompanied its 2010 regulation
implementing the preventive services mandate, the
Department of Health and Human Services (HHS)
estimated that imposition of the preventive services
mandate would increase premiums by about 1.5 per-
cent.? Because most health plans already covered most
or all of the specified preventive services, the increase
in premiums was mainly the result of costs being
shifted from out-of-pocket payments to premiums,
plus some additional utilization of covered services.

Obamacare’s Minimum Actuarial Value
Requirement

The minimum actuarial value requirement
effectively establishes a floor for what plans must

pay toward the cost of covered services.* The law
standardizes plans into four “metal” tiers (labeled
Bronze, Silver, Gold and Platinum) according to actu-
arial value. It specifies that the actuarial values must
be 60 percent for Bronze plans, 70 percent for Silver
plans, 80 percent for Gold plans, and 90 percent for
Platinum plans. Thus, plans may no longer have an
actuarial value below 60 percent. Our review of the
actuarial studies finds that this minimum actuari-
al value requirement increased the cost of the least
expensive plans by an average of 8 percent.

The studies also found that the affected plans
typically had actuarial values in the range of 50 per-
cent to 60 percent. That is noteworthy because, in
response to complaints about Obamacare increas-
ing premiums, even some supporters of Obamacare
suggested amending the law to create a new class of

“Copper” plans with an actuarial value of 50 percent.

Obamacare’s Age Rating Restrictions
Obamacare limits age variation of premiums for
adults to a maximum ratio of three to one.® In other
words, for the same plan, an insurer is not permit-
ted to charge a 64-year-old a rate that is more than
three times the rate it charges a 21-year-old. Yet the
natural age variation in medical costs among adults
is about five to one.® Thus, the effect of this mandated
“rate compression” is to force insurers to artificially
underprice coverage for older adults and artificially
overprice coverage for younger adults. Our review of
the actuarial studies finds that the Obamacare three-
to-one limitation increased premiums for younger
adults by around one-third.”
Furthermore, while younger adults tend to be in
better health, they also tend to earn less than older
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workers with more experience. That combination
makes young adults more sensitive to changes in the
price of health insurance and more likely to decline
coverage if it becomes more expensive. Thus, impos-
ing rating rules that artificially increase health insur-
ance premiums for young adults is not only unfair,
but also counterproductive because it increases the
costs of coverage for those who are already most like-
ly to be uninsured.

Unlike Obamacare’s benefit mandates, which
increase premiums for all policyholders with the
same coverage, the law’s age rating restrictions essen-
tially redistribute premiums. So while Obamacare’s
age rating restrictions substantially increase premi-
ums for younger adults, they do reduce premiums
somewhat for pre-retirement-aged adults (50 to 64
years old). However, to the extent that Obamacare’s
rate compression makes premiums more attractive
for older (pre-retirement adults) and less attrac-
tive for younger adults, it contributes to unfavorably
skewing the risk mix of the market—forcing insurers
to raise premiums further across the board.?

Freeing States from Obamacare’s
Insurance Regulations

States should be freed from Obamacare’s costly
insurance mandates. That can happen either through
outright repeal® or, as recently proposed, through a
state-waiver approach.’”” As for the latter, the basic
idea is that Congress would enact a set of waiver pro-
visions in the current context of the fiscal year 2017
budget reconciliation bill that a state could then use
to “opt out” of Obamacare’s more costly insurance
mandates.

The waiver approach would accomplish the objec-
tive of giving states a way to regain their pre-Obam-
acare authority to set minimum coverage standards
for health plans. That option is likely to be most
attractive to states that under Obamacare expe-
rienced the biggest premium increases and great-
est market dislocation—i.e., states that previously

imposed fewer benefit mandates or that now have
few insurers willing to offer Obamacare-compliant
coverage. As noted, the increase in premiums needed
to “buy up” health insurance plans to meet Obam-
acare’s new federal standards varied significantly
among states depending on how a state’s pre-Obam-
acare coverage requirements compared to the new
federal requirements.

In addition to accommodating differences among
states, a waiver approach encourages state experi-
mentation in developing better solutions. Waiv-
ers in other programs at times have resulted in new
approaches that produced significant positive results
and were then adopted by other states—an example
being the “cash and counseling” demonstration waiv-
ers for providing support services to disabled Medic-
aid beneficiaries. Thus, a waiver approach can pro-
vide the framework not only for flexibility, but also
for experimentation and eventually even consensus-
building. Were a majority of states to take advantage
of the waivers, Congress would have additional impe-
tus to repeal the regulations at the federal level alto-
gether. As a general principle, flexibility, experimen-
tation, and consensus-building are all attributes that
it would be prudent for policymakers to encourage in
the development of health policy reforms.

Rolling Back Costly Obamacare Mandates

Debate about repealing and replacing Obamacare
has not focused adequately on the 25 million Ameri-
cans in individual-market coverage and small group
plans who get no subsidies and are most vulnerable to
Obamacare’s costly regulations. These are the indi-
viduals who most need relief from Obamacare’s soar-
ing premiums. Any repeal-and-replace legislation
needs to include provisions that enable them once
again to buy health insurance that is not burdened by
the additional cost of federal benefit mandates or dis-
torted by Obamacare’s age rating restrictions.

A top priority for health reform has been to
restore to states the authority to regulate insurance
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markets, which Obamacare removed from them by
layering on new insurance mandates. Whether by
outright repeal or by waiver, states should be freed
from Obamacare’s benefit mandates, the minimum
actuarial value requirement, and age-rating restric-
tions as soon as possible.
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