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The Trump Administration Should Strengthen the Committee
on Foreign Investment in the U.S.

Riley Walters

ore extensive foreign control of U.S. firms, par-

ticularly those that produce defense-related
material, may put U.S. national security interests at
risk. The Committee on Foreign Investment in the
U.S. (CFIUS) reviews the national security implica-
tions of a foreign firm attempting to acquire control
of an American firm.

The Trump Administration and Congress should
robustly expand and support the CFIUS for the sake
of U.S. national security, and refrain from reforms
that are economic in nature. Reforms should not
misdirect or subvert the CFIUS’s sole focus on the
national security implications of foreign investment.

The Committee

CFIUS is a multi-agency body that reviews invest-
ment in American firms if the transaction, merger,
or acquisition would give control to a foreign entity.
The committee is tasked with reviewing whether
the transaction may create a risk to U.S. homeland
and national security.

Created by executive order in 1975, the commit-
tee has since been updated and expanded to reflect
a change in U.S. national interests. CFIUS was last
updated in 2007 under the Foreign Investment and
National Security Act.

This paper, in its entirety, can be found at
http://report.heritage.org/ib4678
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The committee is comprised of nine voting
members from the Departments of Treasury, Jus-
tice, Defense, Homeland Security, State, Commerce,
Energy, the U.S. Trade Representative Office, and
the Office of Science and Technology Policy. There
are two additional non-voting members and five
observing members, and the committee may consult
with any government agency for additional exper-
tise. The Secretary of the Treasury is the chair and
lead coordinator of the committee.

The review process for transactions includes an
informal communication between the foreign enti-
ty and CFIUS, followed by a 30-day review process
and possibly a 45-day investigation. Transactions
may either clear the review process, be assigned
mitigation agreements to address national security
concerns of the committee, be withdrawn from the
CFIUS process, be rejected by CFIUS, or be prohibit-
ed by presidential action. (Over the past 30 years, the
President has only prohibited three transactions.)!

The Department of the Treasury releases an
annual report on CFIUS and the types of transac-
tions it has reviewed.? While the report’s release
is often delayed, it sheds light on the investment
types coming into the U.S. that CFIUS reviews. The
annual number of reviews between 2010 and 2014
has remained between 90 and 150, but the num-
ber of investigations undertaken has continued to
increase.?

Updating the Committee

Foreign investment in the U.S. has continued
to rise for decades. For the past 30 years, foreign
direct investment into the U.S. has increased more
than 10-fold, with over $3 trillion invested in 2015.*
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Emerging technologies and access to new mar-
kets has brought growth to the United States. An
increase in technology reliance and change in geo-
politics abroad has led to an increase in the securi-
ty concerns surrounding foreign investment in the
U.S., and whether U.S. national interests may be sus-
ceptible to foreign manipulation.

In particular, growing Chinese investment in
the U.S. has increased demands for CFIUS action.
In its annual report, the congressional U.S.-China
Economic and Security Review Commission recom-
mended that CFIUS bar all Chinese state-owned
enterprises (SOEs) from acquiring control of any
U.S. company.® Beijing has shown itself to be a pro-
lific thief of intellectual property (IP) and malicious
actor within cyberspace. CFIUS already investigates
any transaction that involves foreign government
control, but stopping Chinese SOE investment in the
U.S. will not mitigate IP theft.

Additionally, the voting membership of CFIUS
is comprised of nine members. There are concerns
that the interests of industries without federal rep-
resentation within CFIUS are not being taken into
consideration.® And, that perhaps the IP of those
unrepresented sectors is more at risk of transfer to
a foreign entity. However, the lawful transfer of IP
is not against U.S. national interests. Nor should
CFIUS membership necessarily increase to include
a representative from every federal agency when
reviewing a transaction. While CFIUS does and
should continue to seek the expertise of all rele-

vant agencies regarding a transaction, the decisions
regarding national security should continue to be
handled by such Departments as that of Treasury,
Defense, Homeland Security, and State.

CFIUS reviews transactions of foreign entities
seeking access to the U.S. market. American firms
want access to foreign markets. The President’s 2017
Trade Policy Agenda calls for an aggressive approach
to open foreign markets.” This approach includes
reciprocal action and possibly increased scrutiny
from CFIUS for firms from countries with limited
access—such as China. It is difficult to determine
whether restricting access to U.S. markets will lead
to greater access to foreign markets. But restricting
investment into the U.S. will certainly have a nega-
tive impact on the future of U.S. economic growth. It
also takes away from the focus of reviewing transac-
tions for national security concerns.

Instead, CFIUS could be expanded by legislation
to include greenfield investments or transactions
that involve no American firms. While he was nomi-
nee for Secretary of the Treasury, Steve Mnuchin
noted that he will ensure that CFIUS is authorized
to review transactions when that review is deemed

“necessary and appropriate.”® If a foreign entity’s
investment in an American company can be denied
based on its proximity to a military base, then it is
appropriate to suggest that a foreign entity that
wishes to build in the U.S. from the ground up be
subject to CFIUS review.
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The Difference Between Control and
Influence

U.S. national security is imperative. But before the
risks ofatransaction can be assessed, the CFIUS must
determine who controls what. A foreign entity’s abil-
ity to control a U.S. company must be distinguished
from its ability to influence it. Ultimately, the deci-
sions of U.S. companies are made by their controlling
owners and not by those who influence them.’

It is important that Congress and the Administra-
tion continue to highlight the benefits of investing
in America. And, it is important to balance national
security interests with an increase of foreign invest-
ment in the United States. Actions must be taken
to assist CFIUS in processing the growing number
of transactions more quickly, while maintaining
U.S. national interests. To do this, Congress and the
Administration should:

m Ensure that CFIUS is adequately funded
and staffed. Increased foreign investment will
demand greater CFIUS reviews. Increased com-
plications in determining foreign ownership, such
as companies’ routing of transactions through
third parties, will also demand more from CFIUS
in determining ownership of a foreign entity.
CFIUS must have adequate resources to review
each transaction in a timely fashion, if not for the
sake of national security then for the sake of lost
economic opportunity.

m Avoid using CFIUS as a means for reciproc-
ity or protectionism. The committee is a means
to protect national security. Any shift away from
that will subvert the committee’s role in review-
ing investments. The committee is meant for
only those transactions that transfer control and
should not include all investments, especially
those with no bearing on national security.

= Expand CFIUS review to include other types
of transactions, such as greenfield investments.
The focus of the committee is on the national
security risks of foreign entities’ access to the U.S.
This should include other transactions, as well,
not just those that involve an American firm.

= Increase transparency of CFIUS review met-
rics. Company information on transactions is not
publically released by CFIUS. In its annual report,
the Treasury Department should include metrics
of its review process to help foreign and American
firms better understand the timeliness of CFIUS
review.

The U.S. will likely continue to see increasing for-
eign investment. Itis important that mechanisms for
reviewing investments in the U.S. are able to keep up
with this growth. It is important to protect the free-
dom of Americans to do business and attract invest-
ment without government interference, except in
rare cases where there is a direct threat to national
security.
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National Security and Foreign Policy, at The Heritage
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9.  Anexample to highlight the difference between influence and control: Firm A gives money to Firm B in the hopes that Firm B approves
Project X instead of Project Y. Firm A has no control in the decisions of Firm B. Firm B maintains discretion whether to invest in Project X or V,
regardless of Firm A's influence. Thus, Firm A holds no control over Firm B, though Firm A’'s money could influence Firm B's decision.




